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First  Appellate  Department,  April  Term,  1902.  Reported.  71  App.  Div.  244. 

Simon  E.  Beenheimee,  Respondent,  v.  Josephine  Schmid, 

Appellant. 

John  M.  Bowers,  as  Receiver  of  the  Firm  of  Bernheimee  & 
Schmid,  Respondent. 

Receiver  of  a  brewing  copartnership  authorized  to  advance  to  its  cus- 
tomers money  with  which  to  pay  for  liquor  tax  certificates. 

In  an  action  to  dissolve  a  partnership  engaged  in  operating  a  brewery, 
an  interlocutory  judgment  was  rendered  dissolving  the  partnership  and 
appointing  a  receiver.  The  receiver  was  empowered,  in  his  discretion,  to 
sell  the  partnership  property,  assets  and  effects,  but  was  expressly  pro- 
hibited, without  the  further  order  of  the  court,  from  selling  any  accounts 
or  debts  due  the  firm  or  claims  of  the  firm  against  any  one,  or  the  good 
will  or  trade  marks  of  the  firm,  or  the  leasehold  interest  to  which  the  firm 
was  entitled,  or  any  part  of  the  machinery  used  by  the  firm,  or  any  real 
estate  of  the  firm.  The  decree  further  provided,  "That  until  all  of  said  prop- 
erty is  sold,  or  the  further  order  of  the  court,  and  for  the  purposes  of  making 
such  sale  or  sales  more  advantageously,  said  receiver  shall  continue  the 
business  of  the  late  firm,  and  that  said  receiver  may  reimburse  himself 
out  of  the  proceeds  of  said  property  for  such  disbursements  as  he  may 
from  time  to  time  make  in  the  carrying  on  of  said  business." 

The  partnership  property  was  very  valuable,  and  there  was  due  to  it 
from  customers,  who  numbered  over  700,  $2,000,000.  It  was  the  practice 
of  the  firm  to  advance  to  its  customers  moneys  with  which  to  fit  up  their 
saloons    and  to   take   chattel   mortgages    as    security   for   the   moneys 
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advanced.  It  also  advanced  to  its  customers  the  moneys  necessary  to 
secure  certificates  under  Liquor  Tax  Law,  taking  as  security  for  the  sum 
so  advanced,  assignments  of  the  certificates. 

It  appeared  that  a  great  majority  of  the  customers  were  unable  to  pay 
their  license  fees,  which  would  become  due  May  1,  1902,  and  that  if  such 
license  fees  were  not  paid  the  market  for  the  product  of  the  brewery 
would  be  lost  and  the  security  of  the  chattel  mortgages  imperiled. 

Held,  that  the  receiver  should  have  leave  to  apply  the  moneys  In  his 
hands,  or  which  he  should  have  in  his  hands  on  the  1st  day  of  May,  1902, 
to  the  payment  of  such  license  fees,  but  that  he  should  not  be  allowed, 
for  that  purpose,  to  borrow  money  on  the  credit  of  the  receivership  or  to 
give  Hens  upon  the  assets. 

Appeal  by  the  defendant,  Josephine  Schmid,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  2d  day  of  April,  1902,  authorizing  the  receiver  in  the  action 
to  loan  certain  moneys  to  customers  purchasing  beer  from  him 
as  receiver  to  enable  them  to  take  out  licenses. 

Charles  F.  Brown,  for  the  appellant. 

William  A.  Jenner,  for  the  plaintiff,  respondent. 

John  M.  Bowers,  for  the  receiver,  respondent. 

Patterson,  J.:  The  embarrassment  in  which  the  receiver  is 
placed  in  this  case,  concerning  the  administration  of  the  receiver1 
ship  and  the  necessity  which  compelled  him  to  apply  to  the  court 
for  instructions  in  a  very  serious  conjuncture,  arise  from  the 
peculiar  provisions  of  the  interlocutory  judgment  in  and  by  which 
he  was  appointed.  The  action  was  brought  to  dissolve  a  copart- 
nership existing  between  the  plaintiff  and  the  defendant.  The 
court  adjudicated  that  the  copartnership  be  dissolved.  The  ordi- 
nary and  necessary  effect  of  such  an  adjudication  would  be  to 
require  the  cessation  of  the  partnership  business,  the  liquidation 
of  its  affairs,  and  the  distribution  of  the  assets  or  proceeds  of 
the  assets  between  the  two  partners.  The  peculiarity  of  the 
decree  in  this  case  is,  that  although  the  dissolution  is  adjudicated, 
the  receiver  is  only  empowered  at  his  discretion  to  make  sale  of 
the  partnership  property,  assets  and  effects,  and  he  is  expressly 
prohibited,  without  the  further  order  of  the  court,  from  selling 
any  accounts  or  debts  due  the  firm,  or  claims  of  the  firm  against 
any  one,  or  the  good  will  or  trade  marks  of  the  firm,  or  the 
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leasehold  interests  to  which  the  firm  is  entitled,  or  any  part  of 
the  machinery  or  buildings  of  the  firm  used  in  manufacturing,  or 
any  real  estate  of  the  firm,  and  then  the  decree  proceeds  to  pro- 
vide as  follows :  "  That  until  all  of  said  property  is  sold,  or  the 
further  order  of  the  court,  and  for  the  purposes  of  making 
such  sale  or  sales  more  advantageously,  said  receiver  shall  con- 
tinue the  business  of  the  late  firm,  and  that  said  receiver  may 
reimburse  himself  out  of  the  proceeds  of  said  property  for  such 
disbursements  as  he  may  from  time  to  time  make  in  the  carrying 
on  of  said  business." 

This  judgment  is  not  now  before  us  for  review,  although  we  are 
advised  by  the  record  that  the  plaintiff  has  appealed  from  it. 
But  as  it  is  a  binding  judgment  until  reversed,  we  may  only 
construe  it  at  the  present  time  in  connection  with  the  application 
of  the  receiver  involved  in  this  appeal.  Plainly  by  this  inter- 
locutory judgment  there  is  cast  upon  the  receiver  the  duty  of 
continuing  the  business  as  it  was  carried  on  by  the  copartner- 
ship. There  is  nothing  in  the  decree  which  requires  that  such 
business  shall  be  carried  on  by  the  receiver  for  any  fixed  period, 
and  evidently  it  was  the  intention  of  the  court  to  impose  upon 
him  the  duty  of  carrying  on  the  business  until  a  sale  could  be 
made  advantageously  of  the  assets  of  the  partnership  in  his 
hands.  The  duty  of  carrying  on  the  business  is  made  manda- 
tory. By  the  provision  of  the  judgment,  he  must  do  so  until  the 
further  order  of  the  court,  and  in  the  meantime  he  is  absolutely 
restrained  by  the  terms  of  the  judgment  from  selling  those  things 
which  are  necessary  to  the  carrying  on  of  the  business.  In  the 
performance  of  the  duty  enjoined  upon  him,  he  now  finds  himself 
in  a  position  in  which,  in  order  to  carry  on  the  business  and  to 
comply  with  the  requirements  of  the  judgment,  it  is  necessary 
for  him  to  advance  large  sums  of  money  to  customers  and  debtors 
of  the  copartnership;  and  he  has  satisfactorily  shown  that  if 
that  course  is  not  pursued  peril  will  be  incurred  of  the  loss  of  an 
immense  sum  of  money  to  the  receivership.  His  application  to 
the  court  below  was  for  permission  to  advance  the  money 
referred  to,  and  from  an  order  of  the  court  granting  such  appli- 
cation this  appeal  is  taken. 

The  requirement  of  the  interlocutory  judgment  that  the 
receiver  shall  carry  on  the  business  implies  that  it  shall  be  car- 
ried on  as  it  had  been  conducted  by  the  copartners  before  the 
dissolution  of  the  firm  was  decreed.    What  the  attitude  of  the 
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defendant,  who  appeals  from  the  order,  is  with  respect  to  this 
interlocutory  judgment  we  do  not  quite  gather  from  the  record. 
It  is  asserted  by  the  respondents  that  the  form  of  the  decree  was 
prepared  by  the  defendant's  attorney.  We  are  not  distinctly 
informed  by  the  record  that  she  has  appealed  from  this  interlocu- 
tory judgment.  It  is  shown,  however,  that  under  the  provisions 
requiring  the  receiver  to  carry  on  the  business  specific  authority 
had  been  given  by  the  court  to  buy  horses  and  pay  bills  for 
merchandise,  and  that  permission  has  passed  unchallenged  by  the 
defendant. 

The  facts  connected  with  the  present  emergency  are,  briefly,  the 
following:  The  plaintiff  and  the  defendant  were  copartners  in 
the  business  of  brewing  beer  and  were  the  proprietors  of  one  of 
the  largest  establishments  of  that  character  in  the  city  of  New 
York.  Their  extensive  plant,  covering  nearly  a  block  of  ground 
in  that  city,  is  built  upon  land  which  the  court  has  decreed  to 
belong  to  the  plaintiff  and  defendant  as  tenants  in  common,  and 
not  to  constitute  a  partnership  asset.  The  property  belonging  to 
the  copartnership  is  worth  millions  of  dollars,  and  something  over 
two  millions  of  dollars  of  the  copartnership  book  assets  consists 
of  indebtedness  due  to  the  copartnership  from  customers  supplied 
by  it  with  beer  it  manufactured.  These  customers  are  saloon- 
keepers and  are  in  number  something  over  700.  The  relation 
existing  between  the  copartnership  and  the  customers  (being  the 
same  relationship  as  exists  between  almost  all  the  brewers  in  the 
city  of  New  York  and  their  customers)  is,  that  the  copartnership 
would  advance  to  the  saloon  keepers  moneys  for  the  fitting  up 
and  appointment  of  their  saloons,  and  take  chattel  mortgages 
upon  the  personal  property  of  the  saloon  keepers  as  security  for 
the  money  advanced.  In  addition  thereto  the  copartnership 
would  advance  to  these  saloon  keepers  the  moneys  necessary  to 
take  out  licenses  under  the  Liquor  Tax  Law,  and  as  security  for 
those  moneys  those  licenses  would  be  assigned  to  the  copartner- 
ship, which  would  then  supply  beer  to  the  saloon  keepers,  and 
thus  find  an  outlet  and  market  for  its  manufactures.  It  is  now 
made  to  appear  that  the  licenses  to  these  saloon  keepers  through 
whom  the  beer  is  sold  will  expire  on  the  1st  of  May,  1902,  and 
that  such  licenses  must  be  renewed  or  new  ones  issued.  A  great 
majority  of  the  customers  of  this  copartnership  and  of  the 
receivership  it  appears  are  unable  to  pay  their  license  fees.  The 
receiver  asked   and   obtained   the   permission   of  the  court  to 
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advance  the  moneys  necessary  for  the  payment  of  those  license 
fees.  If  they  are  not  paid,  not  only  is  the  market  for  the  beer 
manufactured  in  the  brewery  in  charge  of  this  receiver  to  a  great 
extent  lost,  but  the  chattel  mortgages  and  the  immense  indebted- 
ness covered  by  those  mortgages  are  imperiled. 

It  seems  to  be  absolutely  necessary,  in  the  interest  of  both 
the  plaintiff  and  the  defendant,  that  in  order  to  preserve  the 
assets  from  ruinous  loss  the  receiver  should  be  authorized  to 
make  the  advances  of  money  to  renew  these  licenses.  The  grave 
results  of  withholding  permission  for  him  so  to  do  are  in  no 
sense  conjectural,  and  we  think  it  was  the  obvious  duty  of  the 
court  to  grant  the  application  of  the  receiver  to  advance  these 
moneys  under  the  situation  created  by  the  terms  of  the  interlocu- 
tory judgment ;  but  that  permission  should  not  be  granted  in  such 
manner  as  to  bind  the  parties  to  the  action  to  a  continuance  of 
the  business  for  any  fixed  period,  nor  should  it  be  so  construed 
as  to  prevent  the  defendant  from  making  application  to  the  court 
to  have  the  business  sold,  as  she  may  be  advised.  Leave  should 
be  given  to  the  receiver  merely  to  apply  moneys  in  his  hands  to 
the  taking  out  of  licenses  for  the  customers.  That  being  done, 
he  may  be  able,  as  is  suggested,  to  dispose  of  his  chattel  mort- 
gages, and  interests,  such  as  they  are,  in  the  various  saloons  to 
other  brewers,  who  may  take  over  the  custom  of  the  saloon 
keepers.  The  receiver  should  not  be  allowed  to  borrow  money  on 
the  credit  of  the  receivership,  nor  to  create  indebtedness  for  the 
parties  to  the  action,  nor  to  give  liens  upon  the  assets;  but  the 
authority  given  to  him  to  advance  moneys  should  be  limited  to 
such  moneys  as  he  has  in  hand  or  may  have  in  hand  on  the  first 
of  May,  at  which  time  the  license  fees  become  due.  The  affirm- 
ance of  this  order  is  placed  upon  the  ground  that  under  the  terms 
of  the  decree  enjoining  a  duty  upon  the  receiver  and  the  absolute 
necessity  existing  for  the  preservation  of  that  business  which  the 
receiver  is  thus  required  to  carry  on  under  that  decree,  the 
advancement  of  these  moneys  must  be  approved. 

The  order  appealed  from,  to  the  extent  indicated,  must  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  O'Brien,  Mc  Laughlin  and  Laughlin,  JJ., 
concurred. 

Order  affirmed  to  the  extent  indicated  in  opinion,  with  ten 
dollars  costs  and  disbursements. 
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Second    Appellate    Department,    April    Term,    1902.    Reported. 
71  App.  Div.  488. 

In  the  Matter  of  the  Petition  of  Gorman  Plass,  Appellant,  for 
an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate,  No. 
22,124,  Issued  to  Elsie  M.  Clark,  Respondent. 

Revocation  of  a  liquor  tax  certificate — Order  of  reference  to  report  the 
evidence  with  the  referee's  opinion — When  the  dismissal  of  the 
proceeding,  in  an  order  confirming  the  report,  is  the  act  of  the 
court — Blinds  and  opaque  glass  in  the  premises — Proof  of  violation 
not  charged  in  the  petition — Amendment  thereof. 

Where,  in  a  proceeding  for  the  revocation  of  a  liquor  tax  certificate,  the 
court,  on  the  motion  of  the  petitioner's  attorney,  makes  an  order  of  refer- 
ence directing  the  referee  to  report  the  evidence  to  the  court  together 
with  his  opinion  thereon,  the  petitioner  cannot  successfully  urge,  upon  an 
appeal  from  a  final  order  dismissing  the  proceeding,  that  the  court  had  no 
power  to  direct  an  expression  of  opinion  by  the  referee. 

Where  the  final  order,  in  addition  to  confirming  the  report,  denies  the 
prayer  of  the  petitioner  and  dismisses  the  proceeding  with  costs,  that 
provision  of  the  final  order  which  confirms  the  referee's  report  will  be 
disregarded  as  surplusage  and  the  dismissal  be  held  to  be  the  action  of 
the  judge  at  Special  Term  independent  of  the  referee's  opinion. 

The  fact  that  there  are  blinds  on  premises  in  which  liquor  is  sold  or 
that  there  are  panes  of  opaque  glass  therein  does  not  constitute  a  violation 
of  subdivision  h  of  section  31  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap. 
112,  as  amended  by  chap.  312  of  the  Laws  of  1897) ,  provided  outsiders  may 
still  have  a  full  view  of  the  inside  of  the  premises. 

Under  subdivision  2  of  section  28  of  the  Liquor  Tax  Law,  as  amended  by 
chapter  367  of  the  Laws  of  1900,  which  requires  the  petition  for  revoca- 
tion to  "state  the  facts  upon  which  such  application  is  based,"  no  charges 
can  be  considered  upon  the  hearing  except  such  as  are  contained  in  the 
petition  as  originally  framed  or  such  as  may  properly  be  introduced  by 
amendment  in  the  course  of 'the  proceedings. 

If,  upon  the  hearing  of  the  application,  evidence  is  given  of  violations  of 
the  Liquor  Tax  Law,  not  alleged  in  the  petition,  the  remedy  of  the 
applicant  is  by  a  motion  at  Special  Term  to  amend  the  petition  so  as  to 
conform  to  the  proof.  In  the  absence  of  such  an  amendment,  the 
Appellate  Division  cannot  amend  the  petition  or  deem  it  to  be  amended 
for  the  purpose  of  reversing  an  order  dismissing  the  proceeding. 

Appeal  by  the  petitioner,  Norman  Plass,  from  a  final  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Rockland  on  the 
24th  day  of  June,  1901,  in  a  special  proceeding  instituted  for  the 
purpose  of  revoking  and  canceling  a  liquor  tax  certificate  issued 
to  Elsie  M.  Clark. 
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Elbert  B,  Hamlin,  for  the  appellant. 
A.  S.  Tompkins,  for  the  respondent. 

Willard  Bartlett,  J. :  This  is  a  special  proceeding,  insti- 
tuted by  the  petition  of  Norman  Plass  for  the  revocation 
of  a  liquor  tax  certificate  issued  to  Elsie  M.  Clark.  The  court  at 
Special  Term  refused  to  revoke  the  certificate  and  dismissed  the 
petition,  and  the  petitioner  now  appeals. 

The  evidence  was  taken  before  a  referee  under  an  order  which 
directed  the  referee  to  report  such  evidence  to  the  court,  together 
with  his  opinion  thereon.  The  appellant  contends  that  an  order 
of  reference  directing  an  expression  of  opinion  by  the  referee  is 
not  authorized  by  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112, 
§  28,  subd.  2,  as  amd.  by  Laws  of  1900,  chap.  367),  and  that  the 
final  order  should  be  reversed  because  in  terms  it  confirms  the 
referee's  report.  As  to  this  point  it  may  be  observed,  in  the 
first  place,  that  the  order  of  reference  was  granted  in  the  form 
in  which  it  appears  in  the  record,  upon  the  motion  of  the  attor- 
ney for  the  appellant  himself.  In  the  second  place,  that  part  of 
the  final  order  which  confirms  the  report  may  be  disregarded  as 
surplusage.  The  order  does  more  than  simply  confirm  the  ref- 
eree's report;  it  denies  the  prayer  of  the  petition  for  revocation, 
dismisses  the  proceeding,  and  awards  costs  and  disbursements, 
which  amount  to  |161.19,  to  the  respondent.  These  adjudica- 
tions distinctly  appear  to  be  made  upon  the  "  testimony  taken 
before  said  referee."  Hence  the  dismissal  is  the  action  of  the 
learned  judge  at  Special  Term,  quite  independent  of  the  referee's 
opinion. 

The  appellant  claims  to  have  established  violations  of  the 
Liquor  Tax  Law  on  the  part  of  the  respondent  in  respect  to  (1) 
opaque  glass  and  blinds,  (2)  fire  escapes,  (3)  the  area  of  dining 
room  and  kitchen,  and  (4)  the  prescribed  number  of  bedrooms  on 
the  respondent's  premises.  The  only  one  of  these  violations 
charged  in  the  petition  is  that  relating  to  opaque  glass  and  blinds. 
The  Liquor  Tax  Law  makes  it  unlawful  to  "  have  during  the 
hours  when  the  sale  of  liquor  is  forbidden  any  screen  or  blinds, 
or  any  curtain  or  article  or  thing  covering  any  part  of  any  win- 
dow, or  to  have  in  any  window  or  door  any  opaque  or  colored 
glass  that  obstructs,  or  in  any  way  prevents  a  person  passing 
from  having  a  full  view  from  the  sidewalk,  alley,  or  road  in 
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front  of,  or  from  the  side,  or  end  of  the  building,  of  the  bar  and 
room,  or  any  part  of  such  bar  and  room,  in  such  building  where 
liquors  are  sold  or  kept  for  sale."  (Laws  of  1896,  chap.  112,  §  31, 
subd.  h,  as  amd.  by  Laws  of  1897,  chap.  312.) 

While  there  was  evidence  of  the  presence  of  opaque  glass  and 
blinds,  it  did  not  appear  that  they  interfered  with  the  view  of 
the  interior  contemplated  by  the  statute.  The  fact  that  there,  are 
blinds  on  the  premises,  or  that  there  are  panes  of  opaque  glass, 
does  not  constitute  a  violation  of  the  statute,  as  we  understand  it, 
provided  outsiders  may  still  have  a  full  view  of  the  inside  of  the 
premises.  Matter  of  Henry  (56  App.  Div.  268),  cited  by  the 
appellant,  was  decided  on  this  construction  of  the  law.  There  it 
clearly  appeared  that  there  was  cabinet  work  in  the  window,  and 
yet  it  was  held  that  the  court  at  Special  Term  was  justified  in 
refusing  to  revoke  the  certificate  by  evidence  that  this  cabinet 
work  was  so  constructed  that  the  barroom  could  nevertheless  be 
Been. 

The  other  violations  were  not  mentioned  in  the  petition,  but 
the  appellant  insists  that  they  were  established  by  testimony 
elicited  from  the  respondent  herself,  which  came  in  without  objec- 
tion. It  is  argued  that  the  court  is  not  bound  by  allegations  of 
specific  violations  contained  in  the  petition,  as  in  the  case  of 
pleadings,  but  may  and  should  consider  any  violations  of  the  law 
as  shown  by  the  evidence,  particularly  if  those  violations  are 
made  to  appear  by  the  testimony  of  the  holder  of  the  certificate. 
But  the  Liquor  Tax  Law  requires  the  petition  for  revocation  to 
"  state  the  facts  upon  which  such  application  is  based."  (Laws 
of  1896,  chap.  112,  §  28,  subd.  2,  as  amd.  by  Laws  of  1900,  chap. 
367.)  We  think  that  this  requirement  implies  that  no  charges 
are  to  be  considered  upon  the  hearing  except  such  as  are  con- 
tained in  the  petition  as  originally  framed,  or  such  as  may 
properly  be  introduced  by  amendment  in  the  course  of  the  pro- 
ceeding. If  this  were  otherwise  no  reason  could  exist  for  requir- 
ing any  fact  whatever  to  be  alleged  in  the  petition. 

There  is  an  averment  in  the  answer,  in  addition  to  the  denial 
therein  contained,  that  the  respondent  is  entitled  to  hold  her 
liquor  tax  certificate,  and  it  is  suggested  that  this  broadened  the 
issues  so  as  to  permit  the  revocation  for  violations  not  charged  in 
the  petition.  We  do  not  think  so.  It  is  merely  a  statement  of 
a  conclusion  of  law,  which  does  not  alter  the  rule  or  change  the 
burden  of  proof. 
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The  proper  course  for  the  appellant)  to  have  pursued  in  this 
case,  in  order  to  render  available  the  evidence  of  violations  of  the 
Liquor  Tax  Law  not  alleged  in  the,  petition,  would  have  been  to 
move  at  Special  Term  to  amend  the  petition  so  as  to  conform  to 
the  proof.  After  such  amendment,  if  the  proof  was  as  conclus- 
ive as  the  appellant  contends  it  is,  the  court  would  doubtless 
have  revoked  the  certificate,  or  a  refusal  to  do  so  would  have 
required  a  reversal  here.  An  appellate  court,  however,  cannot 
amend  the  petition,  or  deem  it  amended,  so  as  to  conform  to  the 
proof,  for  the  purpose  of  reversing  the  order  appealed  from. 
There  is  nothing  to  prevent  the  petitioner  from  making  these 
alleged  violatipns  the  basis  of  another  proceeding. 

The  order  should  be  affirmed,  without  costs  of  this  appeal. 

All  concurred. 

Order  affirmed,  without  costs. 


First  Appellate  Department,  April,  19G2.  Reported.   71  App.  Div.  617. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  Edward  W.  Austin,  Defend- 
ant, Impleaded  with  the  United  States  Fidelity  and  Guar- 
anty Company,  Appellant. 

At  the  trial,  in  answer  to  motion  by  defendant  to  go  to  the 
jury  on  the  question  of  credibility  of  plaintiff's  witnesses,  the 
plaintiff's  case  being  wholly  made  out  by  the  testimony  of  special 
agents,  the  Court  said : 

McLean,  J. :  "  Reference  being  had  by  defendants'  counsel 
to  the  remarks  of  Judge  Church  in  the  opinion  of  the  court  in 
the  case  of  Coley  v.  Adam,  in  which  it  spoke  of  the  general  rule 
stated  by  Justice  Rapalyea  in  Lahewood  v.  The  Western  Union 
Telegraph  Company,  it  does  not  seem  to  me  there  is  anything  in 
this  case  to  warrant  the  court  in  submitting  the  question  herein 
to  the  jury,  because  there  does  not  appear  to  me  to  be  any 
degree  of  improbability  in  the  story  told  by  the  plaintiff's  wit- 
nesses ;  nor  has  the  credibility  of  those  witnesses  been  impeached 
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anywise  upon  cross-examination;  the  only  fact  which  may  be 
noted  upon  their  examination  upon  their  own  statements  upon 
the  direct  examination,  is  that  they  have  testified  to  having  pro- 
cured this  evidence  under  their  occupation  as  special  agents  in 
performance  of  their  occupation  as  special  agents;  and  I,  there- 
fore, deny  the  defendants'  request  to  go  to  the  jury." 

Guggenheimer,  Untermyer  &  Marshall,  for  appellant,  the 
United  States  Fidelity  and  Guaranty  Company. 

The  direction  of  a  verdict  was  erroneous  on  two  grounds : 
First.     That  inasmuch  as  the  obligee  contrived  to  bring  about 
a  breach  of  the  condition  of  the  bond,  such  breach  could  not  be 
made  a  ground  of  forfeiture  against  the  surety,  and 

Second.  That  it  was  error  for  the  court  to  deny  said  defend- 
ants' request  to  go  to  the  jury  on  the  question  of  the  credibility  of 
the  testimony  of  the  special  agents. 

Royal  R.  Scott,  for  the  respondent. 

The  evidence  for  the  plaintiff  was  uncontradicted  and  unim- 
peached;  it  was  unshaken  on  cross-examination,  and  the  court 
was  bound  to  direct  a  verdict.  (Simermeyer  v.  Roosevelt,  2  App. 
Div.  498;  Cullinan  v.  Trolley  Club,  65  App.  Div.  202;  Franklin 
Bank  Note  Company  v.  Mackey,  158  N.  Y.  140 ;  Lyman  v.  Earley, 
65  App.  Div.  614;  Dwight  v.  Germania  Life  Ins.  Co.  103  N.  Y. 
341;  Illston  v.  Evans,  27  App.  Div.  447;  Linkhauf  v.  Lombard, 
137  N.  Y.  417;  Bulger  v.  Rosa,  119  N.  Y.  459;  Herring  v.  Hop- 
pock,  15  N.  Y.  409 ;  Stevens  v.  Fisher,  19  Wend.  181 ;  Hemmens  v. 
Nelson,  138  N.  Y.  517;  Womburgh  v.  Cooper,  2  Hun,  428; 
Baylies'  Trial  Practice,  pp.  320-322;  Improvement  Co.  v.  Munson, 
U  Wall.  442.) 

The  propriety  of  directing  a  verdict  on  uncontradicted  evid- 
ence in  actions  on  liquor  tax  bonds  is  also  settled.  (Lyman  v. 
Shenandoah  Social  Club,  39  App.  Div.  459 ;  Lyman  v.  Gramercy 
Club,  39  App.  Div., 661;  Lyman  v.  Hayes,  43  App.  Div.  623; 
I.vman  v.  Griffin,  43  App.  Div.  623;  Lyman  v.  Harlev,  65  App 
Div.  614.)  ™ 

The  special  agents,  by  purchasing  liquor,  did  not.  procure  and 
induce  the  defendant  to  violate  the  law.  (People  v.  Smdth,  28 
-Hun,  627;  Commissioner  of  Excise  v.  Bacefms,  29  How.  Pr/23- 
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Lyman  v.  Oussani,  33  Misc.  409,  rev'd  on  other  grounds,  65  App. 
Div.  27;  Lyman  v.  Harley,  65  App.  Div.  614.) 


Judgment  affirmed,  with  costs. 
No  opinion. 


Second  Appellate  Department,  April,  1902.  Reported.  71  App.  Div.  622. 

In  "the  Matter  of  the  Petition  of  Norman  Plass,  for  an  Order 
Revoking  and  Cancelling  Liquor  Tax  Certificate  No.  22,107, 
Issued  to  Richard  Sheeky. 

Norman  Plass,  Appellant,  v.  Richard  Sheeky,  Respondent. 

Order  affirmed  without  costs.     ( See  opinion  in  Matter  of  Plass, 
ante.,  p.  488.) 

All  concurred. 


Supreme  Court,  Queens  Special  Term,  April,  1902.  Reported.  37  Misc.  693. 

Matter  of  the  Petition  of  William  Rasquin,  Jr.,  for  an  Order 
Revoking  and  Canceling  Liquor  Tax  Certificate  No.  19,702, 
Issued  to  Frank  Hennin. 

Liquor  Tax  Law — Revocation  of  certificate  for  false  statements  in  the 
application — Consents. 

A  liquor  tax  certificate  was  revoked  where  It  appeared  that  the  owner 
thereof  had  in  his  application  therefor  falsely  stated  that  he  had  procured 
consents  from  the  owners  of  two-thirds  of  the  buildings,  within  the  legal 
radius,  occupied  exclusively  for  dwellings. 

Semble,  that  the  mere  placing  upon  buildings,  when  rented  as 
residences,  of  signs  such  as  "E.  Fenton,  Disinfectants,"  and  "Mrs.  Hennin, 
Dressmaker,"  does  not  establish  as  a  fact  or  state  the  inference  that  the 
buildings  were  not  occupied  exclusively  for  dwellings. 

Where  it  appeared  that  the  owner  of  the  certificate  caused  the  signs 
to  be  so  placed  in  order  to  create  the  false  Impression  that  the  buildings 
were  not  occupied  exclusively  for  dwellings,  seeking  in  this  manner  to 
evade  the  statute  as  to  consents,  the  court  considered  insufficient  consents 
which  excluded  these  buildings  from  the  count. 
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Application  under  the  Liquor  Tax  Law  (L.  1896,  ch.  112)  to 
revoke  and  cancel  a  liquor  tax  certificate. 

William  Rasquin,  Jr.,  petitioner  in  person. 

Hitchings,  Stephens  &  Palliser,  for  defendant. 

Garretson,  J.  If  the  defendant  has  not  filed  with  his  appli- 
cation for  the  certificate,  the  consents  required  by  section  11  of 
the  Liquor  Tax  Law,  and  if  his  statements  in  the  application  in 
respect  thereto  were  false,  such  statements  being  material,  this 
court  has  no  duty  to  perform  other  than  to  revoke  and  cancel,  the 
certificate. 

Briefly  stated,   the  petitioner   alleges  the   defendant's   delin- 
quency upon  both  of  the  grounds  above  mentioned.     It  cannot 
be  successfully  disputed,  indeed  it  is  conclusively  established,  if 
not  virtually  admitted,  by  the  defendant's  counsel  in  their  brief 
presented  upon  the  final  submission  of  the  proceeding,  that  there 
are  six  buildings,  the  nearest  entrance  to  which  is  within  two 
hundred  feet,  measured  in  a  straight  line,  of  the  nearest  entrance 
to  the  premises,  where  the  traffic  in  liquors  is  intended  to  be 
carried  on.    These  are  located  upon  the  map  annexed  to  the 
petition  and  are  numbered  thereon  from  1  to  6,  respectively.  The 
defendant  stated  in  his  application  that  there  were  only  three  of. 
these  occupied  exclusively  as  dwellings,  and  he  obtained  and  filed 
consents  of  the  owner  of  two,  being  the  buildings  numbered  4 
and  5  on  the  map  referred  to.     The  building  numbered  2  on  said 
map  is  owned  by  the  petitioner  and  concededly  is  occupied  exclu- 
sively as  a  dwelling.     It  is  inferable  from  the  papers  and  from 
what  has  transpired  upon  the  hearing  that  this  is  the  third  build- 
ing intended  to  be  referred  to  by  the  defendant  in  his  applica- 
tion.    The  petitioner  alleges  that  the  buildings  numbered  5,  6  and 
1  upon  the  map,  are  all  occupied  exclusively  as  dwellings,  and  the 
defendant,  while  admitting  their  occupancy  for  residential  pur- 
poses, claims  that  such  occupancy  is  not  exclusive,  in  that  in 
each  of  them  some  trade  or  business  is  carried  on  by  the  occu- 
pant.   As  to  the  building  numbered  5  it  appears  that  it  was 
rented  to  be  used  as  a  dwelling,  and  was  occupied  as  such,  by  a 
tenant  named  Fenton.    There  is  no  evidence  that  such  occu- 
pancy was  not  exclusive  other  than  that  there  had  been  upon  the 
front  and  upon  the  rear  of  the  building  a  small  sign  having 
thereon  the  words :  "  E.  Fenton,  Disinfectants."    Assuming  that 
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these  signs  were  upon  the  building  at  the  time  that  the  defend- 
ant's application  was  made,  that  circumstance  would  be  intrinsic- 
ally of  no  probative  force  to  establish  as  a  matter  of  fact,  that 
any  business  relating  to  the  manufacture  or  sale  of  disinfectants 
was  being  carried  on  there.  The  words  on  the  sign  import  noth- 
ing more  than  their  ordinary  and  usual  signification.  In  the 
absence  of  testimony  showing  the  actual  character  of  the  occu- 
pancy it  cannot  be  inferred  that  this  building  was  not  occupied 
exclusively  as  a  dwelling. 

The  building  numbered  6  was  at  the  time  occupied  as  a  resi- 
dence by  the  defendant  and  his  wife  with  their  four  children. 
He  was  a  tenant  of  the  same  owner  or  landlord  who  had  rented 
the  adjoining  house  to  Mr.  Fenton.  Coincidently  with  the 
alleged  appearance  of  the  Fenton  sign  it  is  claimed  that  the  front 
and  rear  of  this  building  also  bore  a  small  sign  with  the  words 
"  Mrs.  Hennin,  Dressmaker "  thereon.  From  the  testimony  of 
the  defendant  and  his  wife  it  appears  that  the  latter  had  for  a 
short  period  of  time  done  dressmaking  at  her  residence  without 
the  aid  of  any  person  —  being  occasionally  assisted  in  her  house- 
hold duties  by  a  servant  called  in  for  that  purpose. 

The  circumstances  relative  to  this  building  and  its  occupancy 
are  similar  in  all  respects  to  those  in  Matter  of  Buland,  21  Misc. 
Eep.  504,  except  that  in  that  case  there  was  no  sign  displayed 
upon  the  house.  Without  discussing  how  and  to  what  extent  the 
presence  of  the  sign  would  change  as  a  matter  of  fact  the  actual 
character  of  the  occupancy  shown  to  exist,  the  testimony  in  the 
case  at  bar  justifies  and  requires  the  finding  that  the  existence  of 
the  signs  upon  both  of  these  houses  at  the  time  of  the  making  of 
the  application,  or  at  any  time  prior  or  subsequent  thereto,  was 
an  act  for  which  the  defendant  was  responsible  —  conceived  and 
done  for  a  fraudulent  purpose,  that  of  creating  the  false  impres- 
sion and  belief  that  the  buildings  were  not  occupied  exclusively 
as  dwellings  to  the  end  that  the  liquor  tax  certificate  could  be 
obtained  without  reckoning  these  buildings  among  the  number  as 
to  which  the  consent  of  two-thirds  of  the  owners  thereof  was  an 
essential  prerequisite.  If  any  confirmation  of  this  finding  can  be 
said  to  be  required  from  the  other  relevant  and  cogent  testimony 
in  this  case,  abundantly  sustaining  it,  including  that  of  the 
defendant  himself,  it  is  furnished  by  the  circumstance  that  the 
defendant  had  applied  to  the  owner  of  these  two  houses  for  the 
required  consents  and  had  been  refused. 
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It  is  not  needful  that  it  should  be  definitely  determined  whether 
the  occupancy  of  the  house  numbered  1  was  exclusively  residen- 
tial or  not. 

It  therefore  appears  that  there  were  five  buildings  within  the 
radius  of  two  hundred  feet  from  the  nearest  entrance  to  the 
premises  where  the  defendant  intended  to  traffic  in  liquors ;  that 
he  obtained  and  filed  the  consents  of  the  owners  of  but  two  of 
them  when  the  law  required  the  consents  of  four,  or  two-thirds  of 
the  number,  and  that  the  statements  in  his  application  in  respect 
thereto  were  false  when  made.  It  follows  that  the  liquor  tax 
certificate  in  question  must  be  revoked  and  cancelled.  Petition 
granted,  with  costs  and  disbursements  to  be  taxed  as  in  a  special 
proceeding. 

Petition  granted,  with  costs  and  disbursements. 


Supreme  Court,  Delaware  Special  Term,  May,  1902.  Reported.  38  Misc.  157. 

Matter  of  the  Petition  of  William  H.  Brown,  for  an  Order  Revok- 
ipg  and  Cancelling  Liquor  Tax  Certificate  No.  27,158,  Issued  to 
Shekman  S.  Bodton. 

Liquor  Tax  Law — Determination  of  a  board  of  town  canvassers  as  to  a 

vote    on    local    option    conclusive    on    an    application    to    cancel    a 

certificate. 

The  determination  of  a  board  of  town  canvassers  as  to  the  result  of  the 

vote  at  an  election  at  a  biennial  town  meeting  upon  the  question  of  the 

sale  in  the  town  of  liquor  by  hotel  keepers  is  conclusive  upon  a  justice 

of  the  Supreme  Court  in  a  proceeding  taken  before  him  to  cancel  a  liquor 

tax  certificate  upon  the  ground  that  its  holder  is  not  entitled  to  hold  it. 

A  statement  showing  a  different  result,  filed  with  the  county  treasurer, 
by  a  town  clerk  who  came  into  office  long  after  the  election  is  a  nullity. 

Application  for  an  order  revoking  and  cancelling  a  liquor  tax 
certificate,  issued  by  the  treasurer  of  Delaware  county  to  Sher- 
man S.  Bouton. 

Wagner  &  Fisher,  for  petitioner. 

C.  L.  Andrus  and  P.  M.  Andrus,  opposed. 

William  E.  Schenck,  for  State  Commissioner  of  Excise.  -, 
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-  Mattice,  J.  This  is  an  application  for  an  order  revoking  and 
cancelling  a  liquor  tax  certificate  issued  by  the  treasurer  of  Dela- 
ware county  to  one  Sherman  S.  Bouton,  in  the  town  of  Middle- 
town. 

At  the  biennial  town  meeting  held  February  12,  1901,  the  voters 
of  that  town  voted  upon  the  four  propositions,  pursuant  to  sec- 
tion 16  of  the  Liquor  Tax  Law.  At  the  close  of  the  polls  the 
board  of  canvassers,  consisting  of  the  town  clerk  and  the  four 
justices  of  the  peace,  counted  the  votes  upon  each  proposition 
ascertained  and  declared  the  result  and  put  upon  the  proper  town 
record  a  statement  signed  by  each,  which  statement  showed  that 
396  had  voted  "  yes  '■'  and  417  had  voted  "  no  "  upon  proposition 
number  four  (selling  liquor  by  hotel  keepers  only). 

Thereafter  and  on  the  9th  day  of  May,  1901,  the  newly  elected 
town  clerk  filed  with  the  county  treasurer  a  paper  writing,  in 
which  he  stated  and  certified  that  385  had  voted  "  yes  "  and  373 
had  voted  "  no  "  upon  the  proposition  in  question.  Thereupon 
the  county  treasurer  issued  the  tax  certificate  here  sought  to  be 
set  aside. 

The  Liquor  Tax  Law  provides  that  a  liquor  tax  certificate  may 
be  revoked  and  cancelled  by  a  justice  of  the  Supreme  Court,  in  a 
proceeding  of  this  nature  where  it  is  made  to  appear  that  the 
holder  thereof  was  not  for  any  reason  entitled  to  receive  or  hold 
the  same. 

The  learned  counsel  for  the  holder  of  the  tax  certificate  con- 
tends, that  the  certified  statement  filed  by  the  town  clerk  in  the 
county  treasurer's  office  is  conclusive.  In  other  words,  that  even 
if  the  certificate  is  false  and  does  not  truly  state  the  number  of 
votes  cast  for  and  against  the  proposition  as  counted,  determined, 
and  recorded  by  the  town  board  of  canvassers,  power  or  authority 
is  not  possessed  in  this  proceeding  to  grant  the  relief  petitioned 
for. 

"  He  next  contends  that  if  authority  is  given  by  the  statute  in  this 
proceeding  to  go  behind  the  statement  of  the  clerk  filed  with  the 
county  treasurer,  then  the  statute  gives  authority  and  power  in 
-this  proceeding  to  go  back  of  the  statement  of  the  town  board 
"of  canvassers  and  determine  whether  such  action  on  the  part  of 
the  board  of  canvassers  was  fraudulent  or  erroneous.  This  prop- 
osition, while  plausible  on  its  face,  will  not  bear  scrutiny. 

The  town  board"  of  canvassers"  exercised  functions  which  were 
both  ministerial  and  judicial  in  their  nature.    It  was  the  duty 
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of  the  officers  comprising  such  board,  not  only  to  count  the  bal- 
lots, but  to  officially  determine  in  the  first  instance  what  ballots 
should,  or  should  not,  be  counted.     They  must  pass  upon  the 
validity  or  invalidity  of  the  ballots  as  they  come  from  the  ballot- 
box.     The  board  of  canvassers  alone  have  the  right  to  determine 
the  result  of  the  votes  cast.     No  other  officer  has  the  right  to 
determine  that  result.    To  the  board  of  town  canvassers  alone  is 
committed  this  duty.    Even  the  town  board  of  canvassers  would 
be  powerless  to  reconvene  and  recount  the  vote  after  having  once 
determined  and  declared  the  result.    How,  then,  can  it  be  claimed 
that  the  newly-elected  town  clerk  had  the  right,  long  afterward, 
to  determine  the  result  of  the  town  meeting  by  a  recount  of  the 
votes,  and  pass  upon  the  validity  and  invalidity  of  certain  ballots. 
The  proposition  is  too  absurd  and  silly  to  be  tolerated.    Yet  this 
newly-elected  town  clerk  assumed  to  determine  for  himself  the 
result  of  the  town  meeting,  and  disregarded  entirely  the  action  of 
the  town  board  of  canvassers,  a  statement  of  which  he  found  upon 
the  records  of  the  town  when  he  assumed  the  duties  of  his  office. 
No  power  or  authority  is  possessed  by  a  justice  of  the  Supreme 
Court  in  this  proceeding  to  go  behind  the  determination  of  the 
town  board  of  canvassers  and  ascertain  the  result  of  the  votes. 

Fraudulent  or  erroneous  action  of  a  board  of  canvassers  can 
only  be  reviewed  by  a  court  of  competent  jurisdiction  in  an  action 
or  proceeding  commenced  for  that  express  purpose. 

In  this  proceeding,  therefore,  it  must  be  assumed  that  the  town 
board  of  canvassers  correctly  counted  the  vote  and  ascertained 
rthe--,regult,  and  put  upon  the  records  of  the  town  a  correct  state- 
ment of  such  result  and  vote.  Such  determination  must  control 
in  this  proceeding.  It  should  have  controlled  the  action  of  the 
town; clerk  in  filing  the  certified  statement  with  the  county  treas- 
urer. In  filing  a  certified  statement  with  the  county  treasurer, 
the  town  clerk  acts  in  a  purely  clerical  or  ministerial  manner;  he 
has  no  judicial  or  gwem-judicial  or  discretionary  power  whatever. 
His  act  was  not  an  official  determination  of  the  votes  cast,  or 
anything  else.  It  was  a  false  certification  of  the  records  of  his 
town,  and  of  the  official  determination  of  the  town  board  of  can- 
vassers. His  act  was  a  fraud  upon  the  county  treasurer,  and 
upon  the  people  of  his  town.  His  "  certified  statement "  of  the 
action  of  the  town  board,  and  the  records  of  his  town,  when 
shown  to  be  false  has  no  more  binding  effect  in  a  collateral  pro- 


Liquor  Tax  Law  17 


ceeding  than  would  the  false  authentication  by  a  county  clerk  of 
judicial  proceedings  of  record  in  his  office. 

Eadley  v.  Mayor,  33  N.  Y.  603,  cited  by  respondent's  counsel, 
is  not  an  authority  in  support  of  the  claim  that  the  clerk's  certifi- 
cate cannot  be  attacked  collaterally.  In  that  case  the  clerk  cer- 
tified truly  the  determination  of  the  board  of  canvassers.  The 
court  held  that  the  determination  of  the  board  could  not  be 
impeached  collaterally.  The  formal  certificate  of  the  clerk  did 
not  come  in  question  at  all.  A  careful  analysis  of  the  authorities 
will  show  that  it  is  only  in  cases  where  a  public  officer  is  clothed 
with  the  power  to  make  an  official  decision  or  determination  that 
his  act  is  protected  from  collateral  scrutiny.  The  clerk,  in  this 
instance,  was  vested  with  no  power  or  discretion  whatever,  and 
had  no  right  to  make  any  determination ;  not  even  to  the  extent 
of  adding  a  column  of  figures.  His  was  the  duty  of  a  mere  scriv- 
ener. He  was  required  to  make  a  "  copy  of  the  statement  of  the 
result  of  the  vote  "  as  he  found  it  upon  the  records  of  the  town 
and  file  it  "  with  the  State  Commissioner  of  Excise,  and  also 
with  the  County  Treasurer  of  the  County." 

Moreover,  the  paper  so  filed  does  not  purport  to  be  "a  certified 
copy  of  the  statement  of  the  result  of  the  vote,"  but  purports  to  be 
a  statement  of  the  result  made  by  the  newly-elected  clerk.  In 
other  words,  he  did  not  file  a  copy  of  the  statement  made  by  the 
town  board  of  canvassers  which  is  required  by  the  statute,  but 
simply  filed  a  statement  made  by  himself  which  was  wholly  unau- 
thorized and  void,  whether  true  or  false,  and  the  county  treasurer 
was  not  empowered  thereby  to  issue  the  tax  certificate. 

The  petitioner  is,  therefore,  entitled  to  an  order  revoking  and 
cancelling  the  liquor  tax  certificate  so  issued,  together  with  costs 
to  be  paid  by  the  respondent,  Sherman  S.  Bouton.  The  form  of 
the  order  and  the  amount  of  costs  may  be  settled  before  me  on 
five  days'  notice. 


Ordered  accordingly. 

2 
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Fourth  Appellate  Department,  May,  1902.  Reported.  73  App.  Div.  620. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise  of  the  State  of  New  York, 
Respondent,  for  an  Order  Revoking  and  Cancelling  Liquor  Tax 
Certificate  No.  12,899,  Issued  to  Felix  Famulaeo,  Appellant. 

Eugene  L.  Folk,  for  appellant. 

On  September  3d,  the  liquor  tax  certificate  for  appellant's 
saloon  was  surrendered  for  rebate  by  the  Brewing  Company;  on 
September  10  th  he  applied  for  a  new  certificate  and  paid  the  full 
tax  for  September.  The  surrendered  certificate  should  not  be 
revoked.  The  State  received  the  excise  tax  on  the  business  con- 
ducted. 

Penal  statutes  should  be  strictly  construed.  (Am.  &  Eng. 
Ency.  of  Law,  p.  57;  Verona  Cheese  Go.  v.  Murtaugh,  50  N.  Y. 
317.)  Appellant  obtained  a  certificate  the  day  of  the  alleged 
violation  and  the  law  does  not  regard  the  fractions  of  a  day. 
(Am.  &  Eng.  Ency.  of  Law,  p.  738;  Glydenburgh  v.  Catheal,  4 
N.  Y.  418.)  Posting  of  certificate  is  merely  incidental;  Niles  v. 
Mathusa,  162  N.  Y.  546.  (Matter  of  Barnard  v.  Rivers,  48  App. 
Div.  423 ;  Scalso  v.  Sachett,  30  Misc.  543 ;  People  ex  rel.  Lawton  V. 
Lyman,  33  Misc.  243.) 

Petitioner  waived  his  rights  to  institute  proceedings.  (Shapely 
v.  Abbott,  42  N.  Y.  443.) 

In  equity  the  court  should  not  revoke  the  certificate  because  the 
petitioner  instigated  any  violations  committed  by  appellant. 
Furthermore  by  accepting  through  his  special  deputy  commis- 
sioner the  excise  tax  on  the  appellant's  business  for  September 
and  the  balance  of  the  year,  well  knowing  that  the  appellant  had 
violated  the  law,  the  petitioner  is  estopped.  (Shapely  v.  Abbott, 
42  N.  Y.  443.) 

Royal  R.  Scott,  for  respondent. 

A  sale  without  a  certificate  or  without  having  same  posted  is 
illegal. 

A  sale  within  thirty  days  after  surrender  forfeits  the  right  to 
rebate.     (People  ex  rel.  Miller  v.  Lyman,  156  N.  Y.  407.),    Volun-. 
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tary  and- actual  cessation  is  a  prerequisite.  (Matter  of  Lyman 
v.  Fagan,  26  Misc.  300 ;  Matter  of  Mitchell  v.  James,  41  App.  Div. 
217;  Matter  of  Lyman  v.  Texter,  59  App.  Div.  217.) 

The  payment  of  back  taxes  and  the  procurement  of  a  new 
certificate  as  soon  as  appellant  had  been  caught  continuing  busi- 
ness after  surrendering  his  old  certificate  for  rebate,  does  not 
legalize  his  traffic  and  his  surrendered  certificate  was  properly 
revoked. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

All  concurred. 


Court  of  Appeals.  Reported.  171    N.  Y.  661. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise, 
Respondent,  v.  Dobie  E.  Harley,  Defendant,  and  the  United 
States  Fidelity  and  Guaranty  Company,  Appellant. 

Lyman  v.  Barley,  65  App.  Div.  614,  affirmed. 
(Argued  May  14,  1902;  decided  May  29,  1902.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
ber 26,  1901,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the  court 
and  an  order  denying  a  motion  for  a  new  trial. 

Louis  Marshall  for  appellant. 

William  Vanamee  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Martin  and  Vann,  JJ. 
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Supreme  Court,  New  York  Special  Term,  June,  1902.  Reported.  38  Misc.  181. 

The  People  ex  rel.  Robert  S.  McLennan,  Relator,  v.  Edward  M. 
Grout,  Comptroller  of  the  City  of  New  York,  and  William  J. 
Lyon,  Auditor  of  Accounts  of  the  City  of  New  York, 
Respondents. 

New  York  city — Scope  of  the  discretion  of  the  city  comptroller  in  auditing 
a  county  charge  of  the  district  attorney — Expenses  incurred  by  a 
"county  detective"  in  securing  evidence  of  violations  of  the  Liquor 
Tax  Law— L.  1897,  ch.  378,  §  1583. 

The  district  attorney  of  the  county  of  New  York  has  power  to  authorize, 
within  the  appropriation  allowed  his  office,  an  expenditure  of  $54.30  made 
at  his  instance  by  a  "county  detective"  in  purchasing  liquors  for  himself 
and  associates  at  various  saloons  in  a  police  precinct  to  secure  evidence  of 
violations  there  of  the  Liquor  Tax  Law,  upon  which  the  district  attorney 
proposes  to  prosecute  the  captain  of  the  precinct  for  wilful  neglect  of 
duty  in  having  wilfully  failed  and  neglected  to  take  means  to  prevent  such 
violations  and  arrest  offenders. 

Such  an  expenditure  of  public  moneys  is  not  against  public  policy. 

Under  the  city  charter  (Laws  1897,  hap.  378,  §  1588),  the  power  and  dis- 
cretion of  the  city  comptroller  in  auditing  county  charges  of  the  district 
attorney,  if  directly  related  to  the  management  of  his  office,  extend  only 
to  the  "reasonableness  thereof,"  meaning  thereby  in  amount,  and 
consequently  the  city  comptroller  is  not  justified  in  refusing  audit  merely 
because  he  deems  the  expenditure  an  Incentive  to  crime,  or  the  service 
performable  by  the  regular  police  force,  or  beyond  the  scope  of  the 
district  attorney's  powers,  or  unnecessary  because  the  violations  might 
as  he  thinks  have  been  established  without  purchase  of  the  liquors. 

Application  for  a  peremptory  writ  of  mandamus. 

William  Travers  Jerome,  District  Attorney  (Howard  S.  Gans, 
of  counsel),  for  relator. 

Grout  d  Carr  (William  J.  Garr,  of  counsel),  for  respondents. 

Greenbaum,  J. :  The  relator  is  employed  by  the  district  attor- 
ney in  the  capacity  of  a  detective  under  the  designation  of 
"county  detective."  Among  his  duties  he  is  required  by  the 
district  attorney  to  seek  evidence  in  support  of  the  prosecution 
of  such  crimes  as  he  may  be  instructed  to  investigate. 

Pursuant  to  instructions  emanating  from  the  district  attorney, 
the  relator  investigated  on  four  successive  Sundays  in  March, 
1902,  a  considerable  number  of  saloons  and  other  places  located 
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in  the  Twentieth  Police  Precinct,  in  which  liquor  was  sold,  for 
the  purpose  of  procuring  legal  evidence  to  establish  violation  of 
the  Liquor  Tax  Law  of  the  State  of  New  York,  so  that  he  might 
be  in  a  position  to  testify  of  his  own  knowledge  with  regard  to 
such  violations  as  he  might  discover. 

From  the  affidavit  of  William  Travers  Jerome,  district  attorney, 
accompanying  the  petition,  it  appears  that  it  had  been  reported 
to  him  "  that  one  Michael  E.  Foody,  a  captain  in  the  police  depart- 
ment of  the  city  of  New  York,  was  wilfully  neglecting  his  duty  as 
such  public  officer  and  that  he  was  wilfully  failing  and  neglecting 
to  take  reasonable  means  to  prevent  the  violation  of  the  Excise 
Laws  within  his  precinct  and  to  arrest  offenders  against  such 
laws."  The  district  attorney  further  avers  that  such  investigation 
was  required  to  enable  him  "  in  the  proper  performance  of  his 
duty  as  such  district  attorney  to  prosecute  the  said  Michael  E. 
Foody  for  such  neglect  of  duty  as  he  might  be  found  to  be 
guilty  of." 

The  relator  shows  that  in  the  discharge  of  his  duties  he  visited 
a  number  of  saloons  and  that  with  certain  fellow  detectives, 
engaged  with  him  in  similar  detective  work,  he  expended  for  him- 
self and  his  associates  the  sum  of  fifty-four  dollars  and  thirty 
cents  (|54.30)  in  the  purchase  of  liquors  at  the  various  saloons  so 
visited.  The  details  of  the  moneys  so  expended  were  embodied  in 
a  statement  with  the  endorsement  and  certificate  of  the  district 
attorney,  approving  of  and  allowing  the  expenditures  thus  made, 
with  a  request  to  the  comptroller  of  the  city  of  New  York  that  he 
audit  and  direct  the  payment  of  the  amounts  expended  by  the 
relator. 

The  comptroller,  upon  the  report  of  the  auditor  of  accounts, 
declined  to  audit  or  allow  the  payment  of  the  bill.  The  relator, 
therefore,  asks  a  writ  of  peremptory  mandamus,  directed  to  the 
respondents,  commanding  William  J.  Lyon,  as  auditor  of  accounts, 
to  audit  the  account  of  the  petitioner  and  certify  the  same  to  the 
comptroller  for  allowance  and  commanding  the  said  comptroller 
to  audit  and  allow  the  said  account  and  to  direct  the  city  cham- 
berlain to  pay  the  petitioner  the  aforesaid  sum  of  $54.30. 

The  main  objections  of  the  auditor  and  comptroller  to  the 
audit  of  the  claim  are  that  the  district  attorney  had  no  authority 
to  make  such  expenditures ;  that  it  is  against  public  policy  that 

public  money  should  be  used  to  induce  crimes;  that  the  whole 

matter  is  beyond  the  scope  of  the  duties  of  the  district  attorney, 
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who  is  a  prosecuting  official  and  neither  a  sheriff  nor  a  public 
officer;  that  "the  evidence  sought  by  these  expenditures  seems 
not  to  have  been  sought  and  used  for  the  purpose  of  any  criminal 
prosecution  nor  any  proceeding  under  the  Excise  Law  nor  in 
any  proceeding  in  regard  to  which  the  statutes  impose  any  duty 
or  power  upon  the  district  attorney " ;  and  finally,  "  that  the 
expenditures  were  unnecessary  to  procure  the  evidence  sought, 
even  conceding  that  it  was  the  duty  of  the  district  attorney  to 
seek  it,"  as  the  alleged  violations  could  have  been  established  with- 
out the  purchase  of  liquors. 

It  appears  from  the  petition  of  the  relator  that  the  board  of 
estimate  and  apportionment,  did,  pursuant  to  the  provisions  of 
the  Greater  New  York  Charter  (§  226)  in  the  last  annual  budget 
provide  the  sum  of  $30,000  for  the  expenditure  by  the  district 
attorney  of  New  York  county  "  as  and  for  a  contingent  fund  "  and 
that  "there  remained  an  unexpended  balance  of  the  said  fund 
so  appropriated  sufficient  to  permit  the  payment  therefrom  of 
the  amount "  of  the  petitioner's  claim. 

Section  1583  of  the  Greater  New  York  Charter  provides  that 
"  all  county  charges  and  expenses  and  salaries  of  county  officers 
in  said  counties  and  each  of  them  shall  be  audited  and  paid  by 
the  department  of  finance  out  of  the  fund  or  appropriation  applic- 
able thereto,  and  the  audit  of  said  department  in  respect  to  such 
charges  and  expenses  shall  extend  to  the  reasonableness  thereof," 
etc.  It  is  thus  apparent  that  the  functions  of  the  comptroller 
with  reference  to  the  auditing  the  expenses  of  the  district  attor- 
ney, as  county  officer  is  limited  to  the  passing  upon  the  "  reason- 
ableness "  of  the  expenditures. 

Unless  the  objections  of  the  comptroller  to  the  bill  of  the  rela- 
tor as  above  detailed  are  founded  upon  its  "  reasonableness,"  it 
must  follow  that  no  legal  reason  exists  for  refusing  its  payment. 
This  brings  us  to  the  consideration  of  the  grounds  upon  which 
the  comptroller  bases  his  rejection  of  the  bill. 

It  must  be  conceded  that  the  duty  and  responsibility  rest  upon 
the  district  attorney  to  conduct  all  prosecutions  for  crimes  tri- 
able in  his  county.  It  is  clear  that  it  is  within  the  power  of  the 
district  attorney  to  do  that  which  is  essential  to  the  prosecution  of 
offenders  and  that  "  that  is  a  matter  necessarily  to  a  great  extent 
dependent  upon  his  judgment.  This  is  so  as  to  all  county  officers 
in  respect  to  the  subject  to  which  their  duties  relate.  They  take 
as  incidental  to  them  such  powers  as  may  be  deemed  necessary  to 


Liquoe  Tax  Law  23 


the  proper  performance  of  their  official  duties."     (People  ex  rel. 
Gardenier  v.  Supervisors,  134  N.  Y.  5,  and  cases  there  cited.) 

In  the  matter  here  under  review,  the  district  attorney,  by  his 
affidavit  shows,  that  he  was  engaged  in  procuring  evidence 
against  a  police  captain  who  had  been  reported  to  him  as  wil- 
fully neglecting  his  duty  as  a  public  officer  and  that  such  evidence 
was  requisite  to  enable  him  to  prosecute  said  officer.  There  can 
be  no  doubt  that  if  the  district  attorney  had  good  reason  to 
believe  that  a  public  official  had  committed  a  crime  in  his  county, 
it  was  his  right  and  duty  to  prosecute  the  offender.  It  appears 
from  the  petition  that  as  a  matter  of  fact  a  considerable  mass 
of  evidence  was  secured  by  the  petitioner  and  his  associates  pur- 
suant to  the  instructions  of  the  district  attorney,  which  would 
indicate  substantial  justification  for  the  course  pursued  by  the 
district  attorney. 

The  recent  adjudication  in  the  case  of  the  People  of  the  State 
of  New  York  against  Thomas  J.  Diamond,  by  the  Appellate 
Division  (Third  Department),  72  App.  Div.  281,  may  be  cited  as 
authority  for  the  proposition  that  the  kind  of  testimony  gathered 
by  the  district  attorney  in  pursuit  of  his  purpose  to  prosecute 
Captain  Foody  was  eminently  proper. 

It  should  also  be  borne  in  mind  that  the  district  attorney  as  the 
legal  prosecutor  in  criminal  matters  must,  if  he  is  expected  to 
properly  present  for  indictment  and  trial,  the  criminal  cases 
which  it  is  his  duty  to  prosecute,  be  permitted  to  exercise  his 
judgment  as  to  the  manner  in  which  to  prepare  his  case  for  trial 
and  as  to  the  necessity  of  procuring  such  evidence  as  in  his 
judgment  is  requisite  to  a  successful  prosecution.  He  must  neces- 
sarily be  entrusted  with  a  large  measure  of  discretion  in  the 
management  and  preparation  of  cases  that  he  is  expected  to 
prosecute. 

"  In  such  matters  it  would  seem  to  be  a  most  dangerous  and 
serious  precedent  to  permit  another  official,  to-wit,  the  comp- 
troller, to  override  the  judgment  of  the  district  attorney  with 
respect  to  matters  peculiarly  within  the  liberal  discretion  and 
judgment  of  the  latter.  The  administration- of  criminal  prosecu- 
tions might  be  most  seriously  hampered  if  the  comptroller  were 
vested  with  such  a  power  of  censorship  over  the  expenditures  of 
the  district  attorney  as  to  permit  the  former  to  overrule  him  as 
to  the  kind,  extent,  and  character  of  the  testimony,  which  in  a 
t  given  case  he  considers  proper; 
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The  district  attorney  in  my  judgment  clearly  had  power  to 
authorize  within  the  appropriation  allowed  to  his  office,  the 
expenditures  of  money  in  the  investigations  necessary  to  enable 
him  to  determine  if  a  crime  had  been  committed  in  the  county. 
(People  ex  rel.  Johnson  v.  Supervisors  of  Delaware  Co.,  45  N.  Y. 
196;  and  People  ex  rel.  Gar  denier  v.  Supervisors,  supra.) 

The  comptroller  further  objects  to  the  use  of  special  detectives, 
asserting  that  the  district  attorney  is  limited  in  procuring  evi- 
dence, to  the  police  or  peace  officers.  The  fallacy  of  this  argu- 
ment must  be  apparent,  when  it  appears  that  in  the  case  under 
consideration,  the  evidence  that  was  procured  was  intended  to  be 
used  against  a  member  of  the  police  force  for  neglect  of  official 
duty.  This  was,  therefore,  peculiarly  a  case  in  which  it  was 
proper  to  employ  others  than  police  officers  in  securing  evidence. 

It  would  be  a  sorry  situation  for  the  intelligent  administration 
of  the  criminal  law  if  the  district  attorney  were  compelled  to  be 
limited  to  the  services  of  the  members  of  the  police  force  in  a  case 
involving  the  alleged  inefficiency  or  corruption  of  that  body. 

With  respect  to  the  objection  raised  "  that  it  is  against  public 
policy  to  use  public  moneys  to  induce  crime,"  it  may  be  sufficient 
to  say  that  the  use  of  the  public  moneys  in  this  case  in  no  wise 
appears  to  have  "  induced  crime."  The  testimony  of  the  relator 
and  his  associates  was  designed  to  establish  the  crime  of  a  police 
captain  in  failing  to  suppress  the  unlawful  sale  of  liquors.  The 
purchase  of  alcoholic  beverages  is  not  a  criminal  act.  (People  v. 
Smith,  28  Hun,  626;  affirmed,  92  N.  Y.  665.) 

The  enforcement  of  a  law  like  the  Sunday  Liquor  Law  would 
become  farcical  if  the  public  authorities  were  not  permitted  to 
prove  violations  by  the  purchase  of  drinks,  on  the  part  of  persons 
specially  selected  to  detect  violations.  Such  acts  tend  not  to 
induce  but  to  suppress  crime. 

The  objection  of  the  comptroller  that  "  the  evidence  sought  by 
these  expenditures  seems  not  to  have  been  sought  or  used  for  the 
purpose  of  any  criminal  prosecution  nor  any  proceeding  under 
the  Excise  Law  nor  in  any  proceeding  in  regard  to  which  the 
statutes  impose  any  duty  or  power  upon  the  district  attorney  " 
does  not  seem  to  me  to  be  well  founded. 

In  the  Gardenier  case,  supra,  it  is  expressly  held  that  the 
district  attorney  is  authorized  to  incur  expenditures  in  the  con- 
duct of  criminal  cases  and  it  is  there  stated  (p.  8)  that  "A 
criminal  case  arises  when  the  offense  is  committed,  and  duties 
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of  the  district  attorney  prior  to  indictment  are  not  limited  to  issu- 
ing subpoenas  for  witnesses  and  attending  upon  the  grand  jury. 
The  whole  subject  of  inquiry  into  the  commission  of  crimes  in  his 
county  is  properly  within  the  official  duty  with  which  he  is 
charged." 

As  to  the  objection  that  the  district  attorney  might  have  been 
able  to  establish  a  case  against  Captain  Foody  without  the  proof 
of  actual  sales  of  liquor,  it  may  be  said  that  the  district  attorney 
is  the  legal  officer  charged  with  trying  the  case  in  court  and  he, 
as  the  counsel  of  the  people,  must  be  held  to  be  the  best  judge 
of  the  character  and  extent  of  the  proof  that  he  deems  proper  in 
the  prosecution  of  his  case.  In  my  opinion,  it  is  not  the  province 
of  the  comptroller  to  act  as  an  appellate  tribunal  and  sit  in 
review  upon  the  judgment  of  the  district  attorney  with  reference 
to  the  sufficiency  of  evidence  in  a  given  case,  under  the  authority 
given  to  him  to  pass  upon  the  reasonableness  of  the  expenditures. 
It  is  for  the  district  attorney  to  determine  if  his  case  requires 
proof  of  the  sale  of  one  or  two  drinks. 

I  take  it,  that  the  charter  was  designed  to  confer  upon  the 
comptroller  the  power  to  say  if  the  expenditures  of  an  official  arc 
directly  related  to  the  management  of  the  office  of  the  official 
incurring  the  expenditures  and  come  within  the  exercise  of  the 
fair  discretion  of  that  official. 

The  reasonableness  contemplated  by  the  statute  would  seem  to 
refer  rather  to  the  moderateness  of  the  charges  than  to  their 
necessity,  providing  it  appears  that  the  expenditure  clearly  relates 
to  a  matter  connected  with  the  administration  of  the  office  incur- 
ring the  charge. 

Following  the  rule  laid  down  in  the  case  of  People  ex  rel. 
Johnson  v.  Supervisors  of  Delaware  Go.,  45  N.  Y.  200,  I  think 
that  the  comptroller  and  the  auditor  should  be  compelled  to 
admit  the  claim  of  the  relator  as  a  legal  one  and  that  in  view  of 
the  contention  as  to  a  lack  of  proof  as  to  the  expenditures  of 
certain  items,  that  the  respondents  be  permitted  to  exercise  their 
discretion  as  to  the  precise  amount  to  which  the  relator  is 
entitled. 

The  writ  will  be  granted. 

Writ  granted. 
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Fourth  Appellate  Department,  June,  1902.  Reported.  73  App.  Div.  621. 

The  People  of  the  State  op  New  York,  Respondent,  v.  Frank- 
lin Fitch,  Appellant. 

W.  W.  Waring,  for  appellant. 

The  indictment  is  bad  because  it  charges  more  than  one  crime, 
namely  selling  liquors,  exposing  and  offering  liquors  for  sale  and 
giving  away  liquors.     (People  v.  Eipfel,  160  N.  Y.  371;  People  v. 
Haren,  35  Misc.  590;  People  v.  Wilson,  151  N.  Y.  403;  People  v. 
O'Donnell,  46  Hun,  358;  People  v.  Dumar,  106  N.  Y.  502;  People 
ex  rel.  Foeligh  v.  Mastell,  94  N.  Y.  179 ;  People  v.  McGloln,  91 N.  Y. 
250.)     It  does  not  contain  a  "plain  and  concise  statement  of 
the  facts  "  because  it  does  not  inform  him  as  to  which  of  the  three 
offenses  he  is  to  be  tried  for.     (People  v.  Starks,  136  N.  Y.  541; 
People  v.  Bates,  61  App.  Div.  559;  People  v.  Adams,  17  Wend. 
475 ;  Eodgman  v.  People,  4  Denio,  235 ;  People  v.  'Tounsey,  5 
Denio,  70 ;  Osgood  v.  People,  39  N.  Y.  449 ;  People  v.  Huffman,  24 
App.  Div.  233.)     Evidence  as  to  sales  to  persons  not  named  in 
the  indictment  was  inadmissible.     (People  v.  Huffman,  supra) 
and  the  error  is  not  cured  by  directing  the  jury  to  disregard  it. 
(Erlen  v.  Lorrillard,  19  N.  Y.  299 ;  Arthur  v.  Griswold,  55  N.  Y. 
400.)     The  judgment  must  be  reversed  if  defendant  might  have 
been  injured  by  improper  testimony.     (Smith  v.  Isaacs,  58  N.  Y. 
680 ;  Brague  v.  Lord,  67  N.  Y.  495 ;  O'Hagan  v.  Dillon,  76  N.  Y. 
170.)     The  proof  must  establish  guilt  beyond  a  reasonable  doubt. 
(People  v.  Kelly,  11  App.  Div.  499 ;  People  v.  Burnett,  49  N.  Y. 
137;  People  v.  Owens,  148  N.  Y.  648;  People  v.  Utter,  44  Barb. 
170;  People  v.  Fitzgerald,  156  N.  Y.  253.) 

There  being  no  proof  that  hop  soda  was  a  wine  or  was  distilled 
or  rectified  or  a  liquor  which  the  court  would  take  judicial  notice 
that  it  was  distilled  or  rectified  spirits,  the  People  should  have 
established  that  it  was  not  only  a  fermented  or  malt  liquor  but 
that  it  was  intoxicating. 

George  W.  Cole,  District  Attorney,  for  respondent. 

The  indictment  is  good.  (People  v.  Burns,  53  Hun,  274; 
People  v.  Harris,  28  N.  Y.  St.  Eep.  297,  affd.  123  N.  Y.  70;  Com- 
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monwealth  v.  Anthes,  12  Gray,  29 ;  Commonwealth  v.  Busher,  14 
Gray,  83;  People  v.  Adams,  17  Wend.  475;  People  v.  Huffman, 
24  App.  Div.  233.) 

Statutory  designation  of  "  liquor  "  in  indictment  is  sufficient. 
{Com.  v.  Anthes,  12  Gray,  29;  Com.  v.  Busher,  14  Gray,  83; 
Bishop's  New  Orim.  Proc.  Vol.  1,  §  358;  McClain  on  Criminal 
Law,  Vol.  2,  §  1237.)  Proof  that  hop  soda  was  a  fermented  or 
malt  liquor  was  sufficient.  Evidence  that'  it  was  intoxicating  was 
proper  to  show  it  to  be  liquor  of  some  sort. 

It  was  proper  to  show  by  other  witnesses  other  sales  than  the 
one  charged  (1)  to  show  character  of  "hop  soda"  and  (2)  to 
show  sales  were  made  with  consent  and  by  authority  of  defendant. 
(People  v.  Schulman,  80  N.  Y.  373 ;  People  v.  Coleman,  58  N.  Y. 
555;  People  v.  Molineux,  168  N.  Y.  264.)  Acts  of  bartender 
were  within  scope  of  his  authority  and  bound  the  defendant. 
(Bishop  on  Stat.  Crimes,  §  1049;  Davies  v.  Bemis,  40  N.  Y.  453; 
People  v.  Hurlburt,  4  Denio,  133;  V.  C.  C.  Co.  v.  Murtaugh,  50 
N.  Y.  319 ;  People  v.  Banney,  39  N.  H.  206 ;  Gathering  v.  State,  44 
Misc.  343;  Hall  v.  McKechnie,  22  Barb.  245;  Vallance  v.  Everts, 
3  Barb.  353;  Matter  of  Lyman,  44  App.  Div.  46.) 

Judgment  of  conviction  affirmed  and  case  remitted  to  County 
Court  of  Cattaraugus  county  pursuant  to  section  547,  Code  of 
Criminal  Procedure. 


All  concurred. 


Supreme  Court,  Suffolk  Special  Term,  July,  1902.  Reported.  38  Misc.  392. 

Matter  of  the  Application  of  John  H.  Vail  et  al.,  to  Revoke 
Liquor  Tax  Certificate  No.  23,206,  issued  to  Annie  Lbnnon. 

Liquor  Tax  Law — Small  and  cheap  buildings  designed  solely  to  defeat  an 
application  for  a  certificate  and  intended  to  constitute  a  "church" 
and  a  "dwelling." 
In  a  proceeding  to  cancel  a  liquor  tax  certificate  for  alleged  false  state- 
ments contained  in  the  application,  a  building,  ten  feet  by  sixteen,  located 
on  an  alleyway,  occasionally  used  by  a  voluntary  unincorporated  religious 
association  which  had  other  regular  headquarters,  and  erected  and  used 
to  defeat  the  granting  of  the  certificate  in  question  is  not,  within  the 
meaning  of  the  statute   (Laws   of  1896,  chap.   112,   §17  as  amended), 
to  be  deemed  "a  building  occupied  exclusively  as  a  church,"  nor  is  a 
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house,  costing  thirty-flve  dollars,  consisting  of  one  room,  and  hurriedly 
removed  to  its  present  location  on  the  day  of  the  application  and  in  order 
to  defeat  it,  to  be  deemed  "a  building     *  "  •     *     occupied  exclusively  for 

a  dwelling." 

The  court  will  not  permit  a  building,  insufficient  to  furnish  a  basis  for 
such  an  application,  to  be  used  to  work  a  revocation  of  it. 

Proceeding  to  revoke  and  cancel  a  liquor  tax  certificate. 

Walter  H.  Jaycox,  for  petitioners. 

George  W.  Weeks,  Jr.,  and  Arington  H.  Carman,  for  Annie 
Lennon.' 

Smith,  W.  M.,  J.  The  liquor  tax  certificate  of  Mrs.  Lennon  is 
sought  to  be  cancelled  in  this  proceeding  because  of  two  alleged 
false  statements  made  in  her  application  for  such  certificate. 

First.  That  the  applicant  did  not  intend  to  traffic  in  liquors 
under  the  certificate  applied  for  in  any  building  which  is  on  the 
same  street  or  avenue  and  within  two  hundred  feet  of  a  building 
occupied  exclusively  as  a  church. 

Second.  That  there  were  only  three  buildings  occupied  exclus- 
ively as  dwellings,  the  nearest  entrance  to  which  was  within  two 
himch"d  feet,  measured  in  a  straight  line,  of  the  nearest  entrance 
to  the  premises  where  the  traffic  in  liquors  was  intended  to  be 
carried  on. 

The  building  claimed  to  be  occupied  exclusively  as  a  church 
within  200  feet  of  Mrs.  Lennon's  building  is  not  such  a  church  as 
is  intended  to  be  protected  by  the  Liquor  Tax  Law.  Its  location 
upon  an  alleyway,  away  from  the  main  street,  in  close  proximity 
to  the  outbuildings  of  Mrs.  Lennon,  its  size,  ten  by  sixteen,  and 
the  fact  that  it  was  used  only  occasionally  by  a  voluntary  unincor- 
porated religious  association,  which  had  regular  headquarters 
elsewhere,  in  a  large  and  convenient  room,  all  indicate  that  the 
purpose  of  its  erection  and  use  was  solely  to  defeat  the  purpose 
of  Mrs.  Lennon  to  procure  a  liquor  tax  certificate,  and  the  infer- 
ence is  irresistible  that  if  Mrs.  Lennon  should  announce  her 
definite  purpose  to  give  up  the  traffic  in  liquors  the  use  of  the 
building  for  religious  meetings  would  immediately  be  discon- 
tinued. I  am  also  satisfied  that  Mrs.  Lennon  made  a  truthful 
statement  as  to  the  number  oi  buildings  occupied  exclusively  as 
dwellings  within  the  prescribed  distance  from  her  premises. 

The  Dufour  house,  so  called,  a  small  one-story  building  with 
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but  one  room,  was  never  intended  to  be  occupied  as  a  bona,  fide 
dwelling ;  there  is  no  evidence  that  at  the  time  the  certificate  was 
granted  that  it  was  in  a  condition  to  be  used  as  a  dwelling.  The 
fact  that  occasionally  some  person  used  the  building  as  a  place 
in  which  to  lodge  is  not  sufficient  to  give  it  the  character  of  a 
dwelling-house. 

The  building  belonging  to  Mr.  Vail  cost  him  thirty-five  dollars, 
contained  but  one  room,  and  was  hurriedly  removed  to  the 
neighborhood  of  its  present  location  for  the  express  purpose  of 
defeating  the  application  of  Mrs.  Lennon,  on  the  same  day  that 
the  application  was  made.  Its  location  was  not  definitely  fixed 
until  after  the  certificate  was  issued.  It  was  not  made  habitable 
until  after  the  certificate  was  issued.  It  would  be  a  legal 
travesty  to  dignify  such  a  building,  moved  to  its  location,  under 
such  circumstances,  as  one  entitled  to  protection  under  the  Liquor 
Tax  Law  as  a  building  occupied  exclusively  as  a  dwelling.  Such 
buildings  ought  not  to  be  allowed  to  furnish  a  basis  for  the 
application  for  a',  tax  certificate  and  if  not  permitted  for  that 
purpose,  they  should  not  be  permitted  to  be  used  to  work  a 
revocation.  It  may  be  that  a  very  considerable  majority  of  the 
law-abiding  citizens  of  the  village  of  Islip  are  opposed  upon  moral 
grounds  to  the  opening  of  another  saloon  upon  the  main  street  of 
that  village,  but  conceding  that  sentiment  is  entitled  to  the  highest 
respect  and  consideration,  still  it  is  better  that  the  evil  be 
endured  than  that  the  law  should  be  brought  into  contempt  by  an 
application  thereof  manifestly  made  to  meet  a  particular  Case. 


Proceedings  dismissed  with  costs. 


Fourth  Appellate  Department,  July  Term,  1902.  Reported.  74  App.  Div.  539. 

The    People    of    the    State    of    New    York,    Eespondent,  v. 
Florence  Angie,  Appellant. 

Arrest  without  a  warrant  of  a  child  under  sixteen  found  in  a  drinking 

saloon — A  police  justice  has  jurisdiction  of  the  case — The  statute 

authorizing   it  is   reformatory   rather  than   criminal   and   does   not 

constitute  it  a  crime. 

Section  291  of  the  Penal  Code,  providing  that  "any  child  actually  or 

apparently    under   the    age    of    sixteen   years,    who    is    found    *    *    « 

frequenting  or  being  in    *    *    *    places  where  wines,  malt,  or  spirituous 
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liquors  are  sold,  without  being  in  charge  of  Its  parent  or  guardian 
*  *  *  must  be  arrested  and  brought  before  a  proper  court  or 
magistrate  who  may  commit  the  child  to  any  incorporated  charitable 
reformatory,  or  other  institution,  and  when  practicable  to  such  as  is 
governed  by  persons  of  the  same  religious  faith  as  the  parents  of  the 
child,  or  may  make  any  disposition  of  the  child  such  as  now  is  or  here- 
after may  be  authorized  in  the  cases  of  vagrants,  truants,  paupers  or  dis- 
orderly persons,  but  such  commitment  shall,  so  far  as  practicable,  be 
made  to  such  charitable  or  reformatory  institutions,"  is  purely  reform- 
atory in  its  nature,  designed  not  so  much  for  the  punishment  as  for  the 
prevention  of  crime,  and  consequently  does  not  fall  within  the  rigid  rules 
of  criminal  procedure. 

A  police  officer  who  discovers  a  child  under  the  age  of  sixteen  years, 
unaccompanied  by  her  parents  or  guardian,  in  a  place  where  spirituous 
liquors  are  being  sold  and  drunk,  may  arrest  such  child  without  a  warrant 
The  direction  contained  in  such  section  requiring  the  child  so  arrested 
to  be  brought  before  "a  proper  court  or  magistrate"  includes  a  police 
justice. 

Seml)le,  that  the  offense  described  in  such  section  does  not  constitute  a 
crime. 

Appeal  by  the  defendant,  Florence  Angie,  from  a  judgment  of 
the  County  Court  of  Monroe  county  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the 
17th  day  of  April,  1902,  affirming  a  judgment  of  conviction  and 
commitment  under  section  291  of  the  Penal  Code,  rendered  by  a 
police  justice  of  the  city  of  Rochester. 

W.  H.  Sullivan,  for  the  appellant. 

Howard  H.  Widener,  Assistant  District  Attorney,  for  the 
respondent. 

John  P.  Morse,  for  St.  John's  Catholic  Protectory  and  Rochester 
Society  for  the  Prevention  of  Cruelty  to  Children. 

Adams,  P.  J. :  It  is  provided  by  section  291  of  the  Penal  Code 
(Subds.  4,  5)  that  "any  child  actually  or  apparently  under  the 
age  of  sixteen  years,  who  is  found  *  *  *  frequenting  or  being 
in  *    places  where  wines,  malt,  or  spirituous  liquors  are 

sold,  without  being  in  charge  of  its  parent  or  guardian  *  *  » 
must  be  arrested  and  brought  before  a  proper  court  or  magistrate 
who  may  commit  the  child  to  any  incorporated  charitable 
reformatory,  or  other  institution,  and  when  practicable  to  such 
as  is  governed  by  persons  of  the  same  religious  faith   as  the 
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parents  of  the  child,  or  may  make  any  disposition  of  the  child 
such  as  now  is  or  hereafter  may  be  authorized  in  the  cases  of 
vagrants,  truants,  paupers  or  disorderly  persons,  but  such  com- 
mitment shall,  so  far  as  practicable,  be  made  to  such  charitable 
or  reformatory  institutions." 

On  the  11th  day  of  December,  1901,  the  appellant,  who  was  then 
under  sixteen  years  of  age,  was  found  by  a  police  officer  of  the 
city  of  Rochester  in  a  place  where  wines,  malt  and  spirituous 
liquors  were  being  sold,  in  company  with  another  girl  of  about 
the  same  age,  and  was  arrested  and  taken  before  the  police  jus- 
tice of  the  city,  where,  after  an  examination,  she  was  duly  com- 
mitted to  St.  John's  Catholic  Protectory  in  the  city  of  Buffalo. 

The  place  where  the  appellant  was  arrested  was  kept  by  an 
Italian  named  Jannoni,  and  when  discovered  she  was  sitting 
at  a  table  with  her  girl  companion  and  a  number  of  men  of 
various  ages.  She  had  been  in  this  place  once  before  on  the  day 
of  her  arrest,  and  several  times  prior  thereto. 

From  the  judgment  of  the  County  Court  affirming  the  judg- 
ment and  commitment  an  appeal  has  been  taken  to  this  court,  and 
several  assignments  of  error  are  relied  upon  for  a  reversal  of  such 
judgments  and  commitment.  Apparently  the  one  to  which  more 
importance  is  attached  than  to  any  other  is  that  the  appellant 
was  arrested  without  a  warrant  and  without  any  information 
having  been  first  filed. 

This  court,  in  the  case  of  People  v.  James  (11  App.  Div.  609), 
held  that  before  a  party  is  placed  on  trial  in  a  Court  of  Special 
Sessions  or  in  a  Police  Court  he  should  be  charged  by  an  informa- 
tion, clear  and  definite,  and  that  the  charge  should  be  followed 
by  a  warrant  specifically  stating  the  crime  alleged.  That  case, 
however,  has  no  application  to  the  one  now  under  consideration, 
for  the  reason  that  the  offense  for  which  the  appellant  in  this 
proceeding  was  arrested  is  not  a  crime ;  and  if  it  were,  it  is  one 
which  was  committed  in  the  presence  of  the  officer  making  the 
arrest.  (Matter  of  Knowaclc,  158  N.  Y.  482;  Code  Crim.  Pro. 
§  177.) 

As  was  well  said  by  the  court  below,  the  primary  object  of  the 
statute  in  question  is  to  save  children  from  evil  and  debasing 
influences.  It  is  purely  reformatory  in  its  nature,  and  designed 
not  so  much  for  the  punishment  of  crime  as  for  its  prevention. 
Consequently  it  is  one  which  does  not  fall  within  the  rigid  rules 
of  criminal  procedure.    Moreover,  the  very  language  of  the  statute 
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repels  any  idea  of  such  formalities  as  are  required  in  proceedings 
which  are  of  a  strictly  criminal  character,  for  it  provides  that 
"any  child  actually  or  apparently  under  the  age  of  sixteen  years 
who  is  found"  in  certain  places  therein  mentioned  "must  be 
arrested,"  etc. 

The  appellant,  who,  at  the  time  of  her  arrest,  confessedly  was 
not  sixteen  years  of  age,  was  found  in  a  place  where  liquors  were 
sold  without  being  in  charge  of  her  parents  or  guardian,  and  some 
of  the  persons  in  the  room  where  she  was  found  were  then 
actually  engaged  in  drinking  liquor  which  had  been  served  to 
them  by  the  proprietor  of  the  place.  She  was,  therefore,  liable 
to  arrest,  and  by  the  provisions  of  sections  291  and  293  of  the 
Penal  Code  it  became  the  duty  of  any  peace  officer  who  saw  her 
in  these  circumstances  to  make  such  arrest. 

The  contention  that  the  police  justice  of  the  city  of  Rochester 
was  without  jurisdiction  to  entertain  this  proceeding  does  not,  in 
our  opinion,  merit  serious  consideration.  The  statute  directs  that 
a  child  found  frequenting  places  where  liquors  are  sold  shall  be 
arrested  and  "brought  before  a  proper  court  or  magistrate."  That 
a  police  justice  is  entitled  to  such  designation  is  made  plain  by 
section  147  of  the  Code  of  Criminal  Procedure,  which  expressly 
declares  that  "the  police  and  other  special  justices  appointed  or 
elected  in  a  city,  village  or  town,"  are  magistrates;  and  it  is 
equally  clear  that  such  officer  is  a  "proper  *  *  *  magistrate," 
for  section  394  of  the  charter  of  second  class  cities  (Laws  of  1898, 
chap.  182,  as  amd.  by  Laws  of  1899,  chap.  581)  which  applies  to 
the  city  of  Rochester,  gives  to  its  police  justices  the  jurisdiction 
conferred  by  section  56  of  the  Code  of  Criminal  Procedure  upon. 
Courts  of  Special  Sessions,  which  includes,  among  other  powers, 
the  right  to  hear  and  determine  charges  involving  cruelty  to 
animals  or  children;  and  chapter  3  of  title  10  of  the  Penal  Code, 
of  which  sections  291  and  293  form  a  part,  is  entitled,  "Abandon- 
ment and  other  acts  of  cruelty  to  children." 

While  we  do  not  wish  to  be  understood  as  asserting  that  a 
proceeding  under  this  particular  statute  may  be  conducted 
arbitrarily,  and  without  any  regard  to  the  legal  rights  of  the 
Offender,  we  think  that  its  enforcement  in  accordance  with  the 
obvious  design  of  the  law-making  power  of  the  State  requires  that 
considerable  latitude  in  procedure  should  be  allowed,  and  in  this 
view  of  the  case  we  fail  to  discover  any  assignment  of  error  which 
is  sufficiently  serious  and  prejudicial  to  require  a  reversal  of  the 
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judgment  of  the  committing  magistrate.    The  judgment  appealed 
from  should,  therefore,  be  affirmed. 

McLennan,  Spring,  Williams  and  Hiscock,  JJ.,  concurred. 

Judgment  of  County  Court  and  judgment  of  the  Police  Court 
affirmed,  and  case  remitted  to  the  Police  Court  of  the  city  of 
Rochester,  pursuant  to  section  547  of  the  Code  of  Criminal 
Procedure. 


Fourth  Appellate  Department,  July  Term,  1902.  Reported.  74  App.  Div.  542. 

The  People  op  the  State  of  New  York,  Respondent,  v.  Peter 
J.  Andrus,  Appellant. 

Violation  of  the  Liquor  Tax  Law — Sale  of  liquor  to  a  minor  under  eighteen 
— Evidence  of  a  sale  other  than  that  specified  in  the  indictment  is 
incompetent. 

Upon  the  trial  of  an  indictment  charging  the  defendant  with  a  violation 
of  section  30  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amended 
by  Laws  of  1897,  chap.  312),  forbidding  the  sale  of  intoxicating  liquors  to 
minors  under  the  age  of  eighteen  years,  evidence  of  the  sale  of  liquor  by 
the  defendant  to  the  minor  named  in  the  indictment  on  an  occasion  other 
than  the  one  specified  in  the  indictment  is  inadmissible,  as,  under  section 
33  of  the  Liquor  Tax  Law,  each  sale  constituted  a  separate  and  complete 
offense. 

Appeal  by  the  defendant,  Peter  J.  Andrus,  from  a  judgment  of 
the  County  Court  of  Yates  county  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Yates  on  tbe 
15th  day  of  January,  1902,  upon  the  verdict  of  a  jury,  convicting 
him  of  a  violation  of  the  Liquor  Tax  Law,  and  also  from' an  order, 
entered  in  said  clerk's  office  on  the  7th  day  of  March,  1902,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  indictment  in  this  case  contains  three  counts,  each  of 
which  charges  the  defendant  with  a  violation  of  section  30  of 
chapter  112  of  the  Laws  of  1896,  known  as  the  "  Liquor  Tax 
Law." 

The  first  count  charges  the  defendant  with  having  on  the  9th 
■day  of  November,  1901,  at  the  town  of  Milo,  in  the  county  of 
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Yates,  illegally  and  unlawfully  offered  and  exposed  for  sale  fer- 
mented and  malt  liquors  in  quantities  less  than  five  gallons  at  a 
time,  to  be  drunk  on  the  premises,  to  one  Samuel  Ortley,  who  waa 
then  and  there  a  minor  under  the  age  of  eighteen  years.  The 
second  count  charges  the  defendant  with  having  sold  and  deliv- 
ered to  the  same  party  on  the  9th  day  of  November,  1901,  at  thfr 
town  of  Milo,  fermented  and  malt  liquors  in  quantities  less  than 
five  gallons  at  a  time,  to  be  drunk  on  the  premises,  and  the  third 
count  charges  the  defendant  with  having,  at  the  same  time  and. 
place,  illegally  and  unlawfully  given  away  to  one  Samuel  Ortley 
fermented  and  malt  liquors  in  quantities  less  than  five  gallons  at 
a  time,  to  be  drunk  upon  the  premises. 

The  defendant  was  convicted  under  the  second  count  and  from, 
the  judgment  thereupon  entered,  as  well  as  from  an  order  deny- 
ing the  defendant's  motion  for  a  new  trial,  this  appeal  is  brought, 

Thomas  Carmody,  for  the  appellant. 

Abraham  Gridleij,  for  the  respondent. 

Adams,  P.  J.  Subdivision  1  of  section  30  of  the  Liquor  Ta* 
Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap. 
312)  provides  that  no  corporation,  association,  copartnership  or 
person,  whether  taxed  under  that  act  or  not,  shall  sell,  deliver  or 
give  away,  or  cause,  permit  or  procure  to  be  sold,  delivered  or 
given  away,  any  liquors  to  "  any  minor  under  the  age  of  eighteen 
years,  nor  to  such  minor  for  any  other  person."  And  by  sub- 
division 2  of  section  34  of  the  same  act  (as  amd.  by  Laws  of 
1900,  chap.  367)  a  violation  of  the  provisions  of  section  30  is 
made  a  misdemeanor.  Manifestly,  therefore,  two  elements  are 
essential  to  establish  the  crime  charged  in  the  second  count  of 
the  indictment,  viz.:  (1)  The  sale  of  liquor;  and  (2)  that  such 
sale  was  to  a  minor  under  the  age  of  eighteen  years. 

That  the  defendant  did  sell  liquor  to  one  Samuel  Ortley,  the 
party  named  in  the  indictment,  and  in  quantities  less  than  five 
gallons  at  a  time,  to  be  drunk  upon  the  defendant's  premises,  was 
sufficiently  established  upon  the  trial  to  sustain  the  verdict  of 
the  jury,  although  the  evidence  bearing  upon  that  feature  of  the 
case  tended  to  show  that  such  sale  took  place  upon  the  16th  dav 
of  November,  1901,  instead  of  the  ninth  dav  of  that  month,  a* 
charged  in  the  indictment. 
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The  evidence,  however,  as  to  the  age  of  Ortley  was  very  far 
from  satisfactory.  Indeed,  it  is  difficult  to  resist  the  conclusion 
that  in  order  to  reach  the  conclusion  they  did  upon  this  branch  of 
the  case  the  jury  must  have  indulged  in  more  or-  less  speculation ; 
for  the  only  evidence  that  Ortley  was  under  the  age  of  eighteen 
years  was  furnished  by  himself  and  under  circumstances  which 
entitled  it  to  little  or  no  credence. 

Ortley,  it  seems,  is  an  Indian  boy,  and  had  been  an  inmate  of 
the  Indian  school  at  Carlisle,  Penn.,  from  which  institution  he 
ran  away  and  came  to  Penn  Yan.  Shortly  after  reaching  the 
latter  place  he  stole  fifteen  dollars  from  his  employer,  and  when 
brought  before  the  police  justice  to  answer  to  that  offense,  stated 
that  he  was  eighteen  years  of  age.  Upon  his  cross-examination 
in  the  present  action,  when  asked  in  regard  to  such  statement, 
he  declared  that  he  believed  that  was  his  age,  although  upon  his 
direct  examination  he  had  sworn  that  he  was  but  sixteen.  As  a 
matter  of  fact  he  obviously  knew  nothing  about  his  age 
except  what  some  indefinite  person  at  the  Indian  school  had 
told  him;  and  as  a  consequence  we  find  him  upon  one  occasion 
declaring  himself  to  be  sixteen,  upon  another,  eighteen,  and 
upon  still  another,  nineteen  years  of  age.  It  seems  to  us  hardly 
safe  to  allow  a  conviction  to  stand  upon  such  unsatisfactory 
and  contradictory  evidence,  where,  as  in  this  case,  the  age 
is  of  the  essence  of  the  offense,  even  when  augmented  by  the 
appearance  of  the  witness  himself.  But  without  determining 
the  present  appeal  upon  this  question,  we  think  the  judgment  and 
order  appealed  from  must  be  reversed  for  error  in  the  admission 
of  evidence. 

In  the  course  of  the  trial  the  district  attorney  proved  by 
Ortley  that  he  had  purchased  one  or  more  drinks  of  liquor  at  the 
defendant's  bar  upon  a  certain  occasion,  which  was  subsequently 
proven  to  have  been  about  the  sixteenth  day  of  November,  and  in 
this  connection  Ortley  stated  that  he  had  been  there  and  pur- 
chased liquor  upon  other  occasions.  He  was  then  asked:  "On 
what  other  time  did  you  have  it?"  To  which  question  the 
defendant's  counsel  objected,  that  it  called  for  proof  of  a  separate 
and  distinct  offense,  whereupon  the  court  stated  as  follows,  viz. : 
"If  one  of  those  sales  comes  within  the  spirit  of  the  indictment, 
that  I  suppose  will  be  the  limit  of  the  case  to  go  to  the  jury.  He 
may  prove  three  sales,  and  if  he  brings  one  of  those  sales  within 
the  allegations  of  the  indictment,  that  will  be  his  case." 
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To  this  ruling  the  defendant's  counsel  duly  excepted,  and  the 
witness  then  answered:  "I  drank  on  other  nights.  *  *  * 
Whiskey  and  beer."  After  giving  this  answer,  the  following  pro- 
ceedings took  place:  ''Defendant's  Counsel:  I  object  to  proof  of 
sale  of  whiskey  as  improper  and  inadmissible  under  the  indict- 
ment. [Overruled.  Exception  by  defendant.]  (By  witness)  : 
It  was  before  this  time  I  have  spoken  of.  I  have  bought  liquor 
otherwise.  Q.  How?  Defendant's  Counsel:  I  object  to  the 
evidence  as  improper  and  inadmissible  under  the  indictment.  The 
Court:  At  any  time  which  you  have  reason  to  suppose  would 
bring  yourself  within  the  allegations  of  the  indictment?  .District 
Attorney :  I  am  asking  this  to  show  a  sale  to  him  in  a  bottle. 
Of  course  it  is  not  unthin  this  indictment,  but  it  is  an  illegal  sale, 
and  shows  guilty  knowledge  upon  the  part  of  the  defendant; 
intent  to  break  the  law.  The  Court:  I  do  not  believe  you  are 
entitled  to  it  for  that  purpose.  Of  course,  if  it  comes  within  the 
time  charged  in  the  indictment,  it  would  certainly  be  all  right. 
District  Attorney :  This  occurred  at  that  time,  whenever  the  time 
was;  that  identical  night.  The  Court:  If  you  affirm  that  it  is 
only  for  the  purpose  of  showing  what  you  said,  I  shall  sustain 
the  objection;  if  you  affirm  it  to  be  an  action  which  may  come 
within  the  allegation  of  your  indictment,  that  is  another  thing. 
District  Attorney:  It  is  all  res  gestae.  It  is  the  same  thing. 
One  is  the  sale  in  a  bottle,  the  other  a  sale  in  a  glass.  The  Court  r 
If  it  comes  within  your  indictment  you  can  have  it.  For  the 
present  we  will  take  it.  [Exception  by  defendant.]  A.  I  bought 
liquor  there  in  another  way,  in  a  half-pint  bottle.  Q.  Who  did 
you  buy  it  of?  Defendant's  Counsel:  I  object  to  it,  as  improper 
and  incompetent,  and  inadmissible  under  the  indictment.  The 
Court :  He  may  have  it  for  the  present.  [Exception  by 
defendant.]  Q.  Who  did  you  ask  for  it?  A.  Mr.  Andrus;  Peter 
J.  Andrus.  I  asked  for  whiskey.  He  gave  it  to  me,  whiskey,  in  a 
bottle,  a  half-pint  bottle.  I  paid  him  twenty-five  cents  for  it.  I 
drank  it.  It  was  whiskey.  I  paid  ten  cents  for  the  whiskey  in  the 
glass  at  the  bar.  I  paid  five  cents  for  the  beer.  Somebody  drank 
out  of  the  bottle  with  me." 

The  record  does  not  disclose  on  what  precise  day  this  bottle  of 
whiskey  was  purchased,  nor  was  the  witness  able  to  state  just 
when  it  was  that  he  purchased  and  drank  beer  at  the  defendant's 
bar ;  but  he  did  say  that  it  was  on  some  occasion  when  he  was  in 
the  company  of  a  young  man  by  the  name  of  Fred  Finger  and 


Liquor  Tax  Law  37 


another  person  by  the  name  of  Harry,  whose  surname  he  was 
unable  to  recall,  and  he  also  testified  that  he  was  at  the 
defendant's  place  in  company  with  these  same  persons  more  than 
once.  These  facts,  when  taken  in  connection  with  the  admission 
of  the  district  attorney  that  the  sale  of  liquor  in  the  bottle  did 
not  come  within  the  indictment,  but  that  evidence  thereof  was 
offered  solely  to  show  guilty  knowledge  upon  the  part  of  the 
defendant,  leaves  little  or  no  question  but  that  such  sale  occurred 
upon  a  different  occasion  from  the  once  which  forms  the  basis  of 
the  indictment.  Ortley's  evidence,  as  a  whole,  certainly  sustains 
such  a  conclusion,  and  it  is  by  no  means  in  harmony  with  the 
statement  of  the  district  attorney  that  it  all  "occurred  at  that 
time." 

Section  33  of  the  Liquor  Tax  Law  provides  that  "Each  violation 
of  any  of  the  provisions  of  this  act  shall  be  construed  to  constitute 
a  separate  and  complete  offense,  and  for  each  violation  on  the 
same  day,  or  on  different  days,  the  person  or  persons  offending 
shall  be  liable  to  the  penalties  and  forfeitures  imposed  by  this 
act." 

Within  the  express  language  of  this  section  we  think  it  must, 
under  the  circumstances  above  detailed,  be  held  that  the  sale  of 
the  whiskey  in  the  bottle  constituted  a  separate  and  complete 
offense.  This  being  the  case,  the  evidence  objected  to  was  clearly 
inadmissible.  (People  v.  Huffman,  24  App.  Div.  233;  People  v. 
O'Donnell,  4fi  Hun,  358)  ;  and  inasmuch  as  it  was  not  withdrawn 
from  the  consideration  of  the  jury  it  must  necessarily  have  been 
prejudicial  to  the  defendant.  Indeed,  it  is  impossible  to  say  that 
it  was  not  relied  upon  by  the  jury  in  reaching  the  verdict  they 
rendered. 

The  foregoing  views  necessarily  lead  to  a  reversal  of  the 
judgment  and  order  appealed  from. 

McLennan,  Spring,  Williams  and  Hiscock,  J  J.,  concurred. 

Judgment  of  conviction  and  order  reversed,  new  trial  ordered, 
and  case  remitted  to  the  County  Court  of  Yates  county  pursuant 
to  section  547  of  the  Code  of  Criminal  Procedure. 
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Fourth  Appellate  Department,  July,  1902.  Reported.  75  App.  Div.  609. 

In  the  Matter  of  tlie  Application  of  Herman  K.  Blaxciiard,  et  al. 
Respondents,  for  an  Order  Revoking  the  Liquor  Tax  Certificate 
of  John  Sweeney,  Appellant. 

P.  F.  King,  for  appellant. 

The  premises  having  been  used  for  the  sale  of  liquors  on  March 
23,  1896,  no  consents  were  necessary.  Abandonment  for  such 
use  will  not  be  presumed,  unless  intent  of  owner  is  clearly  estab- 
lished. {Matter  of  Haield.ns,  165  X.  Y.  188.)  Suspension  from 
June,  1896,  to  October  1897,  was  temporary,  and  enforced  against 
the  will  of  the  landlord  and  tenant.  {People  ex  rel.  Sweeney  v. 
Lammerts,  18  Misc.  341;  Matter  of  Loper,  53  App.  Div.  570; 
Matter  of  Moulton,  59  App.  Div.  25.)  Premises  have  been  used 
continuously  within  the  meaning  of  the  statute.  (Matter  of 
Eessler,  163  X.  Y.  205.) 

T.  A.  Devereux,  for  respondent. 

The  sale  of  liquor  was  abandoned  in  1S90,  as  held  in  the  certio- 
rari proceeding.  {People  e.r  rel.  Sireeney  v.  Lammerts,  18  Misc. 
341,  affd.  by  App.  Div.),  and  is  now  binding  on  the  defendant. 
{Matter  of  B.  R.  Co..  19  Hun,  314 ;  Freer  v.  Stotenbur,  2  Abb.  Dec. 
389;  Castle  v.  Xoyes,  14  X.  Y.  329;  Embury  v.  Conner.  3  X.  Y. 
511.)  From  1896  to  1898,  the  barroom,  fully  equipped,  was 
vacant,  but  the  rest  of  the  former  hotel  -and  saloon  building  was 
used  as  a  dwelling.  The  abandonment  is  clearly  proved. 
{Matier  of  Eessler,  163  X.  Y.  203;  Matter  of  Haitians^ 165  X.  Y. 
188;  Matter  of  Lyman,  34  App.  Div.  389;  Matter  of  Lyman.  29 
App.  Div.  390;  Matter  of  Flanagan.  49  App.  Div.  99.) 

Consents  were  necessary,  and  those  filed  July  18,  1898,  were 
insufficient.  {Matter  of  Tonatio.  49  App.  Div.  84;  Matter  of 
Lyman,  34  Misc.  290;  Matter  of  Lyman.  24  Misc.  552;  Matter  of 
McYickcr,  21  Misc.  383;  Matter  of  Vail.  38  Misc.  392;  Matter  of 
Sherry,  25  Misc.  361;  Matter  of  Lyman,  33  Misc.  349.) 

Order  affirmed  with  ten  dollars  costs  and  disbursements. 
AH  concurred. 
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Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

August  28,   1902. 

In  the  Matter  of  the  Petition  of  John  P.  Peters  to  Revoke  the 
Liquor  Tax  Certificate  of  Joseph  Stader. 

Frank  L.  Hayham,  attorney  for  petitioner. 

Mayer  &  Gilbert,  attorneys  for  respondent.  % 

H.  H.  Kellogg,  attorney  for  department. 

Giegerich,  J. :  Although  there  are  some  differences  and  uncer- 
tainty in  the  testimony  of  the  three  witnesses  for  the  petitioner 
in  minor  details,  as  might  well  he  the  case,  a  year  having  elapsed 
before  they  were  called  upon  to  testify,  nevertheless  they  are 
positive  and  united  on  all  essential  and  important  points,  such 
as  they  gave  attention  to  and  would  be  expected  to  remember.  J 
am  satisfied  that  on  the  Sundays  stated  intoxicating  liquors 
were  sold  to  the  petitioner's  witnesses  without  meals.  The  peti- 
tion should  be  granted  with  costs. 

Settle  order  on  notice. 


Supreme     Court,     New     York     Special     Term.      Reported.      N.    Y.    L.    J., 

August   21,    1902. 

In  the  Matter  of  the  Petition  of  Charles  E.  Horner  to  Eevoke 
the  Liquor  Tax  Certificate  of  Kyrie  D.  Clemons. 

Frank  L.  Mayham,  attorney  for  petitioner. 

Black,  Olcott,  Gniber  &  Bonynge,  attorneys  for  respondent. 

H.  H.  Kellogg,  attorney  for  department. 

Hall,  J. :  A  careful  examination  of  the  testimony  in  this  case, 
allowing  full  weight  to  all  the  evidence  and  exhibits  offered  by 
the  respondent,  in  my  opinion,  brings  it  squarely  within  the  doc- 
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trine  laid  down  in  Be  Hvlutijlvr  (6i!  App.  Div.  200).  The  facts 
in  the  two  cases  are  very  similar.  The  petitioner  is  entitled  to 
judgment  revoking  the  certificate,  with  costs. 

Settle  form  of  judgment  on  notice. 


County   Court,    Ulster  County,   September,    1902.    Unreported. 

In  the  Matter  of  the  Petition  of  George  S.  Davis  to  Revoke  the 

Liquor  Tax  Certificate  of  De  Witt  C.  Judson. 
i 

F.  G.  Traver,  for  petitioner. 

Brinnier  &  Searing,  for  defendant. 

W.  E.  Schenclc,  for  Excise  Department. 

Van  Etten,  Go.  J.  This  proceeding  is  for  the  revoking  and 
cancelling  of  a  liquor  tax  certificate  issued  to  DeWitt  C.  Judson, 
for  alleged  violation  of  the  Liquor  Tax  Law.  That  law  provides 
that  proceedings  of  this  character-  can  be  brought  by  any  citizen 
of  this  State.  De  Witt  C.  Judson  claims  that  these  proceedings 
are  improper  and  without  jurisdiction  for  the  reason  that  George 
S.  Davis,  the  petitioner,  is  not  a  citizen  of  this  State.  From  the 
testimony  in  the  case  it  appears  that  the  petitioner's  great-grand' 
father  was  born  in  the  State  of  Xew  York  in  1777,  his  grand 
father  was  born  in  this  State  in  1799,  his  father  was  born  in  thif 
State  in  1838.  When  the  petitioner's  father  was  about  five  year.s 
of  age  the  petitioner's  grandfather  removed  to  Canada,  taking 
petitioner's  father  with  him.  The  petitioner's  father,  William  C. 
Davis,  was  married  while  in  Canada,  and  resided  there  until 
about  1880,  when  he  returned  to  the  United  States.  While  in 
Canada  he  never  exercised  the  right  of  citizenship  of  that  country, 
nor  did  he  ever  formally  renounce  his  allegiance  to  the  United 
States  of  America.  Upon  his  return  to  this  country  he  assumed 
the  right  of  citizenship  and  has  exercised  such  right  since  his 
return. 
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William  C.  Davis,  the  petitioner's  father,  having  been  born  in 
the  State  of  New  York,  he  was  an  American  citizen  by  birth.  His 
removal  to  Canada  did  not  deprive  him  of  his  said  citizenship. 
From  the  testimony  in  the  case  he  never  renounced  allegiance  to 
the  United  States  of  America,  and  he,  therefore,  continued  to  be 
such  citizen. 

In  the  case  of  State  v.  Adams,  24  American  Rep.  760,  the  fol- 
lowing facts  appear :  That  the  defendant's  grandfather  was  born 
in  Connecticut,  removing  to  Canada  in  1790,  with  the  intention 
of  making  that  his  permanent  domicile,  and  there  remained  until 
his  death  in  1838.  Defendant's  father  was  born  in  Canada  and 
served  in  the  Canadian  military  service  through  compulsion. 
Defendant  was  also  born  in  Canada,  but  removed  to  Iowa,  and 
the  court  held  that  the  defendant  was  a  citizen  of  the  United 
States,  and  in  the  absence  of  evidence  it  would  not  be  presumed 
that  the  grandfather  intended  to  renounce  his  citizenship. 

In  the  case  of  Ludlam  v.  Ludlam,  26  N.  Y.  356,  it  was  held  that 
a  citizen  cannot  divest  himself  of  his  citizenship  until  he  becomes 
a  citizen  of  another  government;  and  this  he  cannot  do  until  lie 
arrives  at  full  age. 

The  defendant  offered  to  show  that  the  petitioners  grand- 
father became  a  citizen  of  Canada.  Assuming  that  the  defendant 
could  show  this  fact,  yet  I  deem  it  immaterial,  as  the  father  of 
William  C.  Davis  could  not  by  any  act  of  his  divest  William 
C.  Davis  of  his  right  of  citizenship. 

The  petitioner,  George  S.  Davis,  was  born  in  Canada  in  1857, 
and  when  about  23  years  of  age  removed  to  the  United  States  of 
America.  He  never  exercised  the  rights  of  citizenship  in  Canada, 
and  since.  1880  has  exercised  the  rights  of  citizenship  as  a  citizen 
of  this  State. 

The  United  States  Revised  Statutes,  section  1,993,  provide  that 
"all  children  heretofore  or  hereafter  born  out  of  the  limits  and 
jurisdiction  of  the  United  States,  whose  fathers  were  or  may  be 
at  the  time  of  their  birth  citizens  thereof,  are  declared  to  be 
citizens  of  the  United  States;  but  the  rights  of  citizenship  shall 
not  descend  to  children  whose  fathers  never  resided  in  the  United 
States." 

At  the  time  of  the  petitioner's  birth  his  father  was  a  citizen 
of  the  United  States,  although  he  resided  in  Canada.  Under  the 
foregoing  provisions  of  the  revised  statutes  the  petitioner  is  by 
birth  a  citizen  of  the  United  States  and  as  he  has  resided  for  a 
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number  of  years  in  this  State,  lie  is  a  citizen  of  this  State,  and 
entitled  to  bring  these  proceedings. 

It  appears  from  the  evidence  that  said  De  Witt  C.  Judson  oa 
at  least  two  occasions,  on  the  8th  day  of  June,  1902,  which  was 
Sunday,  sold  or  caused  to  be  sold  to  Fred  W.  Hill,  whiskey,  which 
was  drunk  upon  the  premises.  On  one  of  these  occasions  the 
whiskey  was  sold  to  Hill  and  Samuel  Simpson. 

It  appeared  to  me  that  the  witness  Hill  was  a  reluctant  witness 
for  the  petitioner,  and  although  his  testimony  was  controverted 
by  the  defendant  and  his  witnesses,  yet  I  believe  that  Hill  told 
the  truth.  Hill  was  also  corroborated  by  the  witness,  Samuel 
Simpson,  who  testified  positively  that  he  also  drank  whiskey  on 
this  occasion  in  Judson's  Hotel.  Hill  was  not  a  guest  at  the 
hotel,  and  although  he  did  eat  a  piece  of  potpie  on  one  occasion 
when  he  drank  whiskey,  that  was  not  a  meal  served  to  him  as 
contemplated  by  the  Liquor  Law.  Samuel  Simpson  also  testified 
that  Judson  sold  him  lager  beer  on  the  25th  day  of  May,  1902, 
which  was  on  Sunday.  These  acts  were  in  violation  of  the 
Liquor  Tax  Law. 

The  petitioner  also  claims  that  the  screens  or  blinds  in  the 
front  barroom  windows  in  the  Judson  House  were  closed  and 
obstructed  the  view  of  the  barroom.  He  was  supported  in  this 
contention  by  two  witnesses.  The  petitioner  and  his  two  wit- 
nesses, at  about  9  o'clock  at  night,  stood  on  the  sidewalk  and 
looked  toward  the  barroom  and  saw  the  light  in  the  rear  room, 
but  they  claim  the  view  of  the  barroom  was  obstructed  by  the 
blinds  and  screens.  These  windows  were  about  thirty  feet  from 
the  street,  and  the  petitioner  walked  from  the  street  to  the  stoop, 
but  his  witnesses  remained  on  the  sidewalk.  The  defendant  him- 
self testified  that  the  blinds  and  screens  were  open  on  this  Sun- 
day, and  that  an  unobstructed  view  of  the  barroom  could  be  had 
from  the  street,  and  he  is  supported  in  this  contention  by  several 
disinterested  witnesses. 

Taking  into  consideration  all  the  circumstances,  and  the  fact 
that  it  was  night  time  when  the  petitioner  and  his  witnesses 
looked  in  the  windows,  and  that  there  were  no  lights  other  than 
one  in  the  rear  room,  whereby  things  could  be  distinctly  observed, 
I  believe  that  the  petitioner  has  not  established  this  branch  of 
the  case  in  regard  to  having  screens  in  front  of  the  windows  by  a 
preponderance  of  evidence. 

But  the  petitioner  having  established  the  fact  that  De  Witt 
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C.  Judson  has  illegally  sold  liquor  on  Sunday,  this  petition  is 
granted  and  the  liquor  tax  certificate  No.  30,280,  issued  to  De 
Witt  C.  Judson,  is  cancelled  and  revoked. 

And  an  order  for  revocation  and  cancellation  may  be  handed 
up. 


Supreme     Court,     New     York     Special     Term.     Reported.      N.    Y.    L.    J., 

October  11,  1902. 

People  v.  Fassanelli.     Same  v.  Wagner.     Same  v.  Yamerdo. 

Bischoff,  J. :  The  fact  that  the  defendant  is  the  holder  of  a 
liquor  tax  certificate  and  would  suffer  substantial  pecuniary  loss 
through  a  conviction  of  the  misdemeanor  charged  affords  sufficient 
ground  for  a  direction  that  the  charge  should  be  prosecuted  by 
indictment.  I  have  so  held  upon  applications  of  this  character  in 
the  past,  and  find  no  reason  for  altering  my  views. 

See  People  v.  Stewart,  N.  Y.  L.  Journal,  July  30,  1900. 

Motions  granted. 


Supreme     Court,     New     York     Special     Term,     October,     1902.     Reported. 

39  Misc.  107. 


Patrick  J.   Shea,  Plaintiff,  v.  The  Fidelity  &  Casualty  Co., 

Defendant. 

Liquor  Tax   Law — Cancellation  of  bond   when   enforcible. 

The  liability  of  a  surety  upon  a  bond  given  under  the  Liquor  Tax  Law 
continues  until  the  Statute  of  Limitations  has  barred  any  action  upon  the 
bond,  and  until  then  the  principal  cannot  procure  a  cancellation  thereof 
and  a  return  of  his  deposit  therefor  where  the  surety  resists  it. 

Demurrer  to  complaint. 

Toepel  &  Wahle,  for  plaintiff. 

Nadal,  Smyth,  &  Carrere,  for  defendant. 
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Scott,  J. :     The  plaintiff,  being  about  to  engage  in  the  business 
of  trafficking  in  liquor,  procured  the  defendant  to  give  the  bond 
required  by  the  Liquor  Tax  Law.    An  agreement  was  thereupon 
made    between    plaintiff    and    defendant    whereunder    plaintiff 
deposited  with  defendant  the  sum  of  $1,600  (the  amount  of  the 
bond),  which  he  agreed  should  be  held  by  defendant  as  indemnity 
during  the  term  of  said  bond  or  any  renewals,  extensions,  or 
changes  thereof,  "and  until  all  liability  thereunder  has  ceased." 
It  was  further  agreed  that  if  the  defendant  should  sustain  no  loss, 
damage,  costs,  charges,  and  expenses,  it  will,  upon  demand,  "and 
upon  complete  and  satisfactory  evidence  of  the  cancellation  and 
discharge  of  the  company's  liability  as  such  surety,"  return  the 
money  so  deposited.    The  term  for  which  the  bond  was  issued  has 
expired,  and  it  has  not  been  renewed  or  extended.    The  company 
has  suffered  no  loss  under  it,  and  the  complaint  alleges  that  there 
are  not  at  present,  undetermined  in  any  court  of  record,  or  not 
of  record  or  before  any  referee,  any  civil  or  criminal  action  or 
proceedings  arising  out  of,  or  affecting,  or  in  any  way  relating  to, 
the  business  carried  on  by  plaintiff  in  connection  with  which  the 
bond    was    given.      The    question,    therefore,    is    whether    the 
defendant's  liability  on  the  bond  has  ceased,  and  whether  the  facts 
stated  in  the  complaint  can  be  said  to  be  satisfactory  evidence  of 
the  cancellation  and  discharge  of  the  defendant's   liability  as 
surety.    The  purpose  of  the  deposit  of  the  money  was,  as  the  agree- 
ment clearly  shows,  the  complete  indemnification  of  the  defendant. 
The  Liquor  Tax  Lax  makes  no  provision  for  a  cancellation  of 
such  a  bond  as  defendant  gave,  and  the  defendant  can  be  wholly 
indemnified  only  when  a  reasonable  possibility  no  longer  exists 
that  it  can  be  called  upon  to  pay  upon  the  bond.    The  liability  of 
a  surety  upon  a  bond  given  under  the  Liquor  Tax  Law  does  not 
terminate  at  the  end  of  the  year  for  which  the  bond  is  given,  but 
extends  beyond  that  term  so  far  as  concerns  offenses  committed 
during  the  year  for  which  the  bond  is  given,  or,  in  case  of  sur- 
render, during  the  time  that  the  certificate  is  held.     Lyman  v. 
Cheever,  168  N.  Y.  43.    The  defendant's  liability,  therefore,  will 
continue  until  the  Statute  of  Limitations  stands  in  the  way  of 
any  action  upon  the  bond.    The  plaintiff  seeks  to  establish  the 
proposition  that  the  defendant  no  longer  rests  under  any  liability 
by  alleging  that,  during  the  time  for  which  the  bond  was  issued, 
he  "did  not  suffer  or  permit  any  gambling  to  be  done  in  the  place 
designated  in  the  tax  certificate,  or  in  any  yard,  booth,  garden  or 
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other  place  appurtenant  thereto  or  connected  therewith,  or  suffer 
or  permit  such  premises  to  become  disorderly,  and  did  not  violate 
any  of  the  provisions  of  the  Liquor  Tax  Law,  and  that  no  fines 
and  penalties  accrued  against  him  during  the  time  the  certificate 
was  held,  and  that  no  judgment  or  judgments  for  any  fines  and 
penalties  were  recovered,  nor  any  costs  taxed  or  allowed,"  and 
that  he  has  in  all  respects  complied  with  the  laws  of  the  State  of 
New  York  governing  the  traffic  in  liquors.  He  insists  that  the 
demurrer  admits  all  these  facts  to  be  true  as  alleged,  and,  there- 
fore, that  it  stands  admitted  that  no  cause  of  action  exists  under 
which  the  defendant  can  possibly  suffer  liability  upon  its  bond. 
Even  if  these  facts  are  true,  as  alleged,  can  it  be  said  to  be  certain 
that  the  defendant  will  ever  be  called  upon  to  pay  anything  upon 
the  bond?  2.  If  an  action  were  brought,  the  question  whether 
or  not  any  penalty  had  been  incurred  would  resolve  itself  into  a 
question  of  fact  which  would  have  to  be  determined  by  fallible 
men,  who  might  find  the  fact  against  the  plaintiff,  notwithstand- 
ing the  verity  of  his  denials.  But,  apart  from  this  consideration, 
the  indemnity  covers  not  only  fines  or  penalties  that  may  be 
imposed,  but  also  all  costs,  charges,  and  expenses  incurred  by  the 
defendant  by  reason  of  having  become  a  surety  upon  the  bond. 
If  an  action  should  be  brought,  even  though  upon  a  trial  it  should 
be  decided  that  the  plaintiff  had  done  or  suffered  to  be  done 
nothing  for  which  a  fine  or  penalty  could  be  imposed,  still  the 
defendant  would  unquestionably  be  put  to  costs,  charges,  and 
expenses  in  defending  the  action  to  a  successful  issue.  My  con- 
clusion is  that  the  facts  stated  in  the  complaint  do  not  show  that 
the  defendant's  indemnification  is,  as  yet,  complete. 

The  demurrer  must,  therefore,  be  sustained,  with  costs. 


Demurrer  sustained,  with  costs. 
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Second    Appellate    Department,    October    Term,    1902.    Reported. 
75  App.  Div.  301. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Appellant, 
for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate 
No.  21,305,  Issued  to  Adell  Hartman,  Eespondent. 

Revocation  of  a  liquor  license  because  of  a  door  to  a  barroom  being  left 
open  on  Sunday — Evidence  as  consistent  with  innocence  as  with, 
wrongdoing. 

Where,  in  a  proceeding  for  the  revocation  of  a  liquor  tax  certificate 
because  of  the  alleged  violation  of  the  Liquor  Tax  Law  by  the  holder  of 
the  certificate,  the  evidence  relied  upon  by  the  petitioner  is  equally  as 
consistent  with  innocence  as  with  wrongdoing,  that  construction  must  be 
placed  upon  the  evidence  which  will  exonerate  the  certificate  holder  front 
an  intention  to  violate  the  law. 

Evidence  that  the  door  leading  into  the  barroom  of  a  hotel  was  left 
open  on  a  Sunday  will  not  justify  the  revocation  of  the  hotel  proprietor's 
liquor  tax  certificate  where  it  appears  that  such  door  was  necessarily  left 
open  for  the  use  of  the  waiters  engaged  in  serving,  meals  and  drinks  to 
the  guests  of  the  hotel  and  that  guests  who  intruded  into  the  barroom 
were  promptly  ejected  therefrom. 

Appeal  by  Patrick  W.  Cullinan,  as  State  Commissioner  of 
Excise  of  the  State  of  New  York,  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Queens  on  the  29th  day  of 
January,  1902,  denying  the  petitioner's  application  for  an  order 
revoking  and  canceling  a  liquor  tax  certificate  issued  to  Adell. 
Hartman,  and  from  the  judgment  entered  in  said  clerk's  office 
upon  such  order  on  the  L'9th  day  of  January,  1902. 

William  G.  Tan  Loon,  for  the  appellant. 

Maurice  B.  BlumenthaJ,  for  the  respondent. 

Woodward,  J. :  This  is  a  proceeding  under  the  provisions  of 
subdivision  2  of  section  28  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amd.  by  Laws  of  1901,  chap.  640)  for  an  order 
revoking  liquor  tax  certificate  No.  21,305  issued  to  Adell  Hartman, 
under  subdivision  1  of  section  11  of  the  Liquor  Tax  Law  (as 
amended  by  Laws  of  1897,  chap.  312) .    It  is  alleged  in  the  petition 
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that  five  special  agents  of  the  Excise  Department  were  admitted 
to  the  barroom  of  the  premises  for  which  the  said  liquor  tax 
■certificate  was  issued,  and  that  the  said  special  agents  bought  and 
consumed  upon  the  premises  five  drinks  of  whiskey  on  the  1st  day 
of  September,  1901.  The  respondent  alleged  in  answer  to  the 
petition  that  she  was  conducting  a  hotel,  and  that  no  liquors  were 
sold  on  Sunday,  September  1,  1901,  except  to  persons  who  had 
-ordered  meals,  and  denied  all  of  the  material  allegations  of  the 
petition,. and  especially  the  allegation  that  the  doors  to  the  bar- 
room were  open,  except  for  the  egress  and  ingress  of  her  family, 
servants,  agents,  etc.  The  matter  was,  upon  an  order  to  show 
cause,  sent  to  a  referee  to  hear  and  report  the  evidence,  without 
opinion,  and  upon  the  coming  in  of  such  report  the  learned  court 
at  Special  Term  denied  the  prayer  of  the  petitioner  and  directed 
that  judgment  for  costs  be  entered  in  favor  of  the  respondent. 
From  the  order  and  judgment  entered  appeal  comes  to  this  court. 
Upon  the  hearing  before  the  referee  there  was  evidence  to 
established  the  fact  that  five  drinks  of  whiskey  were  sold  to  the 
special  agents  of  the  Excise  Department  on  Sunday,  September  1, 
1901.  This  was  not  disputed,  but  on  behalf  of  the  respondent  it 
was  shown  that  the  latter  was  conducting  a  hotel  within  the 
meaning  of  the  Liquor  Tax  Law.  There  was  evidence  that  at  the 
time  these  special  agents  entered  the  place  they  went  into  the 
barroom,  but  before  reaching  the  bar  they  were  directed  to  leave 
the  room  and  to  go  out  upon  the  veranda,  where  their  orders 
would  be  taken.  Some  one  of  the  party  present  ordered  a  double 
porterhouse  steak  for  himself  and  friends,  and  after  this  the 
-special  agents  went  out  upon  the  veranda,  where  the  whiskey  was 
served  to  them.  When  the  steak  was  ready  to  be  served  no  one 
was  there  to  receive  it,  and  it  was  returned  to  the  kitchen,  and 
the  money  which  the  waiter  had  paid  for  it  upon  its  delivery  to 
him  was  refunded.  The  special  agents  all  deny  that  they  ordered  ' 
anything  to  eat,  or  that  anything  to  eat  was  delivered  to  them, 
but  there  is  no  evidence  from  which  bad  faith  on  the  part  of  the 
respondent  may  be  properly  inferred,  and  they  admit  that  some- 
one else,  apparently  a  member  of  their  party,  may  have  given  this 
order.  If  the  manager  of  the  respondent's  hotel,  who  personally 
gave  the  order  in  the  kitchen  for  the  preparation  of  the  meat, 
acted  in  good  faith,  and  the  drinks  were  delivered  to  the  special 
agents  upon  the  faith  of  the  order,  and  the  facts  and  circumstances 
.are  strongly  in  support  of  this  theory,  it  would  be  an  abuse  of 
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the  Liquor  Tax  Law  to  deprive  the  respondent  of  her  rights  under 
the  certificate.  The  rule  is  well  established  that  where  the 
evidence  relied  upon  is  equally  as  consistent  with  innocence  as 
with  wrongdoing,  that  construction  must  be  placed  upon  it  which 
will  exonerate  the  party  implicated  from  a  dishonest  intent 
(Constant  v.  University  of  Rochester,  133  N.  Y.  640,  648,  and 
authorities  there  cited),  and  this  seems  a  proper  place  for  the 
application  of  this  rule.  As  was  said  by  the  learned  court  at 
Special  Term,  "There  is  not  enough  to  show  an  intentional  and 
willful  violation  of  the  law,  especially  where  that  involves  a  civil 
or  a  criminal  penalty." 

The  contention  of  the  petitioner  that  the  evidence"  establishes  a 
violation  of  the  provisions  of  subdivision  g  of  section  31  of  the 
Liquor  Tax  Law  (as  amd.  by  Laws  of  1897,  chap.  312)  is  very 
technical.  While  satisfactory  proof  of  its  violation  would  devolve 
upon  the  court  the  duty  of  revoking  the  certificate,  the  evidence 
to  sustain  a  technical  charge  of  this  character  ought  to  be  such 
as  to  satisfy  the  judgment  and  the  conscience  of  the  court 
(Matter  of  Henry,  56  App.  Div.  268,  271),  and  we  find  no  reason 
for  differing  with  the  conclusion  of  the  learned  court  at  Special 
Term.  The  evidence  shows  that  the  door  into  the  barroom  was 
necessarily  open  for  the  use  of  the  waiters,  who  were  serving 
meals  and  drinks,  and  that  the  special  agents  intruded  them- 
selves into  the  barroom,  and  were  promptly  ejected  before  reach- 
ing the  bar,  while  the  other  persons  who  were  present  in  the  room 
are  accounted  for  as  servants  of  the  respondent.  This  case  is 
entirely  different  from  Matter  of  Schuyler  (63  App.  Div.  206), 
Matter  of  Lyman  (62  id.  616)  and  Matter  of  Cullinan  (68  id.  119),. 
where  the  element  of  apparent  good  faith  was  entirely  lacking. 
In  the  latter  case  the  court  say  that  "there  is  substantially  no 
dispute  between  any  of  the  witnesses  but  what  the  respondent  had 
the  doors  leading  into  the  saloon  open  and  unlocked  and  admitted,. 
at  a  time  when  the  sale  of  liquors  was  prohibited,  persons  other 
than  servants  or  members  of  his  family,"  and  that  the  respondent 
"admitted  that  he  did  not  lock  the  doors  Sundays  or  any  other 
time,  and  that  any  one  came  in  there  who  wanted  a  meal  and 
that  he  left  the  doors  unlocked  so  that  they  could  come  in  if  they 
wanted  to;  that  he  did  not  keep  a  hotel,  but  the  barroom  and 
restaurant  were  all  one  room,  and  all  of  the  witnesses  produced  by 
him  testified  to  substantially  the  same  effect."  This  is  quite  a 
different  case  from  that  at  bar,  where  the  respondent  promptly 
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ejected  the  persons  who  intruded  through  the  door  left  open  for 
the  use  of  the  servants  engaged  in  serving  the  guests  of  a  hotel, 
the  evidence  showing  that  the  other  doors  were  closed  and  locked. 
It  may  be  that  there  has  been  a  technical  violation  of  the  law  in 
permitting  people  to  pass  through  a  portion  of  the  barroom  in 
reaching  the  toilet  rooms,  but  this  was  not  proved.  Upon  the 
whole  evidence  in  this  case  the  petitioner  has  failed  to  establish 
facts  which  justify  the  taking  away  of  the  respondent's  certificate. 
The  order  denying  the  prayer  of  the  petitioner  and  the  judgment 
for  costs  should  be  affirmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

November  7,  1902. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  to  Revoke 
the  Liquor  Tax  Certificate  of  Hannah  Diss. 

Herbert  E.  Kellogg,  for  petitioner. 

Robert  0' Byrne,  for  respondent. 

O'Gorman,  J. :  The  testimony  taken  before  the  referee  estab- 
lishes every  material  allegation  in  the  petition.  Apart  from  the 
other  violations  charged,  there  can  be  no  doubt  that  the  premises 
were  maintained  as  a  disorderly '  house,  frequented  by  persons  of 
both  sexes  for  lewd,  indecent  and  criminal  purposes. 

Liquor  tax  certificate  revoked,  with  costs. 
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Supreme  Court,   Fulton    Special  Term,    November,    1902.    Unreported. 

In  the  Matter  of  the  Petition  of  Charles  H.  Ball  to  Revoke  the 
Liquor  Tax  Certificate  of  John  W.  Olmstead. 

Baker  &  Burton,  for  petitioner. 

Fred  Linus  Carroll,  for  respondent. 

William  E.  Schenck,  for  State  Commissioner  of  Excise. 

Stover,  J. :  As  is  usual  in  these  cases,  the  evidence  is  some- 
what conflicting,  but  I  am  rather  inclined  to  the  opinion  that 
at  the  time  the  application  was  made,  the  main  entrance  to  the 
building  was  within  the  prohibited  limit,  and  that  the  barring  of 
the  entrance  as  described  by  the  witnesses  was  not  such  a  closing 
of  the  entrance  as  would  prevent  its  use  at  any  time,  as  the  bars 
could  be  removed  in  a  moment,  and  were  not  effectual' as  a  clos- 
ing of  the  entrance  to  the  building.  The  condition  must  be 
judged  as  of  the  time  when  the  application  was  made. 

It  follows  that  the  statement  in  the  application  as  to  the  loca- 
tion of  dwellings  was  not  true,  and  the  license  must  be  revoked. 


Supreme     Court,     New    York    Trial     Term,     November,     1902.     Reported. 

39    Misc.   270. 

Patrick  W.  Cullinan,  State  Commissioner  of  Excise,  Etc., 
Plaintiff,  v.  The  Criterion  Club,  and  The  Fidelity  and 
Deposit  Co.  op  Maryland,  Defendants. 

Liquor    Tax    Law — Complaint — Statutory    exceptions    as    to    the    sale    of 
liquors  in  prohibited   hours  need   not  be  negatived. 

A  verdict  rendered  in  his  favor,  in  an  action  brought  by  the  State 
Commissioner  of  Excise  against  a  so-called  club  for  selling  liquors  between 
one  and  five  a.  m.,  in  violation  of  Laws  of  1896,  chap.  112,  §  31b,  will  not 
be  set  aside  merely  because  the  complaint  did  not  negative  the  subsequent 
provision,  near  the  end  of  said  section,  excepting  from  said  subdivision  b 
a  corporation  or  association  organized  when  and  as  therein  prescribed. 
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Motion  to  set  aside  a  verdict. 
Herbert  H.  Kellogg,  for  plaintiff. 
Boardman,  Piatt  d-  Soley,  for  defendants. 

Greenbauji,  J.:  Section  31  of  the  Liquor  Tax  Law,  which 
prohibits  the  sale  of  liquor  on  any  day  "between  one  o'clock  and 
five  o'clock  in  the  morning"  (clause  b),  provides  "that  a  corpor- 
ation or  association,  organized  in  good  faith,  under  chapter  five 
hundred  and  fifty-nine  of  the  laws  of  eighteen  hundred  and  ninety- 
five,  or  under  any  law  which  prior  to  May  sixth,  eighteen  hundred 
and  ninety-five,  provided  for  the  organization  of  societies  and 
clubs  for  social,  recreative  or  similar  purposes,  and  which  corpor- 
ation or  association  was  actually  lawfully  organized  and  if  a 
corporation,  its  certificate  of  incorporation  duly  filed,  prior  to 
March  twenty-third,  eighteen  hundred  and  ninety-six,  and  which 
at  such  date  trafficked  in  or  distributed  liquors  among  the 
members  thereof,  is  excepted  from  the  provisions  of  clauses,  '  a,' 
'b,'  'c'  and  'd'  of  this  section." 

The  defendant  moves  to  set  aside  the  verdict  heretofore  directed 
by  the  court,  upon  the  ground  that  the  provision  above  quoted. is 
to  be  treated  as  an  "exception"  in  the  statute,  which  the  plaintiff 
was  obliged  to  negative  in  his  pleading. 

The  case  of  People  v.  Crotty,  22  App.  Div.  77,  seems  to  me  to 
be  controlling  here  in  opposition  to  defendants'  contention. 

The  exceptions  discussed  in  the  Crotty  case  related  to  the 
provisions  exempting  pharmacists  and  hotelkeepers  from  the 
general  operation  of  the  law. 

The  exception  relating  to  corporations,  as  above  set  forth, 
follows  the  provisions  affecting  pharmacists  and  hotelkeepers  in 
section  31,  and  it  was  not  embodied  in  the  original  enactment. 
There  seems  to  be  no  valid  reason  for  treating  this  exception 
differently  fro- a  the  exceptions  construed  in  the  Crotty  case.  The 
exception  is  not  absolute  as  to  all  the  corporations  which  are 
specifically  referred  to  in  the  provision.  To  avail  itself  of  this 
exception  it  would  be  necessary  to  show  that  the  corporation  was 
organized  in  "good  faith,"  and  that  it  "trafficked  in  or  distributed 
liquors  among  its  members"  as  therein  provided. 

It  was,  therefore,  incumbent  upon  the  defendants  "to  aver  and 
prove  that  the  case  was  one  falling  within  the  terms"  of  the 
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provision  under  which  it  claims  exemption.  Rowell  v.  Janvrin, 
(.51  N.  Y.  69. 

As  to  the  point  urged  that  the  testimony  of  the  witness  Rush 
Simms,  called  by  defendants,  did  not  show  that  he  was  at  the 
place  when  the  alleged  violation  occurred,  during  the  prohibited 
hours,  I  find  from  a  rereading  of  the  stenographer's  minutes 
taken  at  the  trial,  that  he  unequivocally  admitted  that  he  was  at 
the  premises  between  one  and  five  o'clock  a.  mv  and  that  he 
unqualifiedly  stated  that  liquors  were  sold  there  during  those 
hours. 

The  motion  for  a  new  trial  is  denied. 

Motion  denied. 


Second   Appellate   Department,    November   Term,    1902.    Reported. 
76  App.  Div.  362. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Respondent, 
for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate 
No.  7,606,  Issued  to  Max  Micha,  Appellant. 

Liquor     tax     certificate — Answer     under    oath     in     a     proceeding    for    its 
cancellation — Statement  of  facts  in  a  petition  therefor. 

The  holder  of  a  liquor  tax  certificate,  who,  in  a  proceeding  for  the  can- 
cellation thereof  under  subdivision  2  of  section  28  of  the  Liquor  Tax  Law 
(Laws  of  1896,  chap.  112,  as  amended  by  Laws  of  1901,  chap.  640),  inter- 
poses a  verified  answer,  thereby  waives  his  constitutional  right  to  refuse 
to  answer  under  oath. 

The  requirement  of  subdivision  2  of  section  28  of  the  Liquor  Tax  Law, 
that  "such  petition  shall  state  the  facts  upon  which  such  application  is 
based,"  is  complied  with  when  the  State  Commissioner  of  Excise  makes 
a  formal  petition  setting  forth  the  essential  facts  upon  information  and 
belief,  and  makes  a  part  of  such  petition  affidavits  containing  positive 
averments  of  such  facts  made  by  persons  familiar  therewith. 

Appeal  by  Max  Micha,  from  an  order  of  the  Supreme  Court, 
made  at  the  Kings  County  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  31st  day  of  January. 
1902,  canceling  a  liquor  tax  certificate  theretofore  issued  to  him. 

0.  /.  Gr.  Hall,  for  the  appellant. 

William  G.  Van  Loon  [Herbert  H.  Kellogg  with  him  on  the 
brief],  for  the  respondent. 
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Woodward,  J.:  Patrick  W.  Cullinan,  State  Commissioner  of 
Excise,  instituted  this  proceeding  by  a  petition,  accompanied  by 
an  order  to  show  cause,  under  the  provisions  of  subdivision  2  of 
section  28  of  the  Liquor  Tax  Law.  (Laws  of  1896,  chap.  112,  as 
amd.  by  Laws  of  1901,  chap.  640.)  On  the  return  day  fixed  in 
the  order  to  show  cause  an  order  of  reference  was  made  to  take 
proof  and  report  the  evidence  to  the  court  without  opinion.  Pre- 
liminary objection  having  been  made  to  the  jurisdiction  of  the 
■court  and  the  sufficiency  of  the  petition,  the  order  of  reference 
provided  that,  on  the  coming  in  of  the  report,  it  might  be  brought 
on  for  a  hearing  upon  the  merits  by  either  party.  Upon  such 
hearing  the  court  entered  an  order  revoking  and  canceling  the 
liquor  tax  certificate  involved,  and  appeal  comes  to  this  court. 

The  appellant  Micha  urges  that  so  much  of  subdivision  2,  sec- 
tion 28  of  the  Liquor  Tax  Law  as  provides  for  the  cancellation 
of  a  liquor  tax  certificate  by  civil  proceedings  is  unconstitutional, 
and  while  we  are  disposed  to  agree  with  him  that  there  is  an 
element  of  unconstitutionality  in  the  statute,  as  suggested  in 
Matter  of  Peck  v.  Gargill  (167  N.  Y.  391),  we  are  convinced  that 
the  appellant,  not  having  raised  this  objection  below,  and  having 
put  in  a  verified  answer,  is  not  in  a  position  to  test  the  constitu- 
tional question  here.  His  preliminary  objections,  so  'far  as  we 
are  able  to  gather  them  from  the  record,  were  based  upon  the 
proposition  that  the  petition  under  which  the  proceeding  was 
instituted  did  not  state  facts  sufficient  to  give  the  court  jurisdic- 
tion, and  not  that  there  was  any  inherent  defect  in  the  statute. 
Relying  upon  these  objections,  the  appellant  answered  the  charges 
set  forth  in  the  petition  under  oath,  and  the  issues  thus  raised 
were  tried  and  found  against  him.  The  rule  is  well  settled  that  a 
party  may  waive  a  rule  of  law  or  a  statute,  or  even  a  constitutional 
provision  enacted  for  his  benefit  or  protection,  where  it  is  exclu- 
sively a  matter  of  private  right,  and  no  considerations  of  public 
policy  or  morals  are  involved,  and  having  once  done  so  he  cannot 
subsequently  invoke  its  'protection.  (Sentenis  v.  Ladew,  140 
N.  T.  463,  466.)  The  appellant,  having  put  in  a  verified  answer, 
is  in  no  situation  to  urge  here  that  he  had  a '  constitutional  right 
to  refuse  to  answer  under  oath.  This  is,  as  we  understand  it, 
the  extent  of  the  condemnation  of  the  provisions  of  subdivision 
2  of  section  28  of  the  Liquor  Tax  Law  contained  in  Matter  of 
Peck  v.  Gargill  {supra).  "It  is,"  say  the  court,  "the 'constitu- 
tional right  of  the  party  charged  with  the  commission  of  acts 
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which,  if  true,  constitute  a  crime  or  create  a  penalty  or  impose  a 
forfeiture  to  answer  without  verification."  The  rule  of  law 
which  the  courts  will  enforce  in  this  class  of  cases,  when  objec- 
tion is  duly  and  seasonably  made,  is  waived  by  the  plaintiff 
when  he  brings  the  action,  and  by  the  defendant  if  he  pleads 
generally  and  goes  to  trial  without  insisting  upon  its  benefits. 
(Sentenis  v.  Ladew,  supra.)  It  has  been  held  that  the  property 
right  of  the  owner  of  a  liquor  tax  certificate  is  a  limited  right  and 
that  it  is  not  protected  by  the  constitutional  right  of  a  jury 
trial  (Matter  of  Lyman,  Texter  Certificate,  59  App.  Div.  217,  220, 
and  authorities  there  cited),  and  we' are  unable  to  discover  that 
any  of  the  appellant's  constitutional  rights  wbich  have  not  been 
waived  have  been  denied. 

But  the  appellant  urges,  and  it  was  this  point  which  was  sug- 
gested in  the  preliminary  objections,  that  the  petition  was  not  suf- 
ficient in  form  or  contents  to  give  the  court  jurisdiction.  The 
statute  requires  that  the  facts  shall  be  stated  upon  which  the 
application  is  based,  and  the  contention  of  the  appellant  is  that 
the  petition  of  the  State  Commissioner  of  Excise,  being  made  on 
information  and  belief,  does  not  constitute  a  sufficient  allegation 
of  facts  to  give  the  court  jurisdiction.  We  should  find  no  diffi- 
culty in  concurring  in  this  view  were  it  true  that  the  petition  in 
the  matter  now  before  us  did  not  state  the  facts  positively.  Such 
was  the  defect  in  the  petition  before  the  court  in  Hatter  of  Peck  v. 
Cargill  (supra),  and  the  court  were  unanimously  of  the  opinion 
that  it  was  insufficient.  But  in  the  matter  now  before  us,  while 
the  formal  petition  of  the  State  Excise  Commissioner  is  made 
on  information  and  belief,  as  it  necessarily  must  be  in  a  large  ma 
jority  of  cases  in  which  he  is  called  upon  to  act,  the  petition  is 
accompanied  by  the  affidavits  of  two  men.,  and  these  affidavits 
are  made  a  part  of  the  petition,  in  which  they  detail  minute- 
ly the  facts  on  which  the  petition  is  based,  and  these  affidavits 
allege,  upon  the  personal  knowledge  of  the  men  making  them, 
the  violations  of  the  Liquor  Tax  Law,  which,  if  established,  just- 
ify the  revocation  of  the  certificate.  This  is,  it  seems  to  us,  a  full 
compliance  with  the  provisions  of  the  statute,  which  is  to  be 
given  a  reasonable  construction  in  harmony  with  the  established 
practice  of  the  courts.  (People  e.r  rcl.  frmair  v.  McGowan,  44 
App.  Div.  30.)  The  language  of  the  statute  is  not  that  the  peti- 
tioner mnst  state  the  facts,  but  that  "  such  petition  shall  state 
the  facts  upon  which  such  application  is  based,"  and  this  is  done 
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when  the  State  Excise  Commissioner  takes  the  formal  steps  and 
supplements  his  petition  with  the  positive  averments  of  all  essen- 
tial facts  made  by  persons  who  were  familiar  with  the  violations 
of  law  depended  upon  to  justify  the  revocation.  The  Legislature 
could  never  have  intended  that  the  Liquor  Tax  Law  should  depend 
for  its  enforcement  upon  private  citizens  or  that  the  State  Excise 
Commissioner  should  personally  investigate  and  prosecute  all 
violations  of  the  law.  He  is  authorized  to  take  the  initiative,  and 
his  petition,  when  containing  the  facts  sworn  to  by  those  who 
are  in  a  position  to  know,  is  sufficient  in  law  for  the  purpose  of 
giving  the  court  jurisdiction. 

We  find  nothing  in  the  merits  of  the  proceeding  to  warrant 
interference  and  see  no  reason  to  hold  that  the  court  has  not 
properly  disposed  of  the  question  of  costs.  (See  note,  page  112, 
Liquor  Tax  Law,  annotated  edition,  by  State  Commissioner  of 
Excise,  1901.) 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

December  26,  1902. 

Patrick  W.  Cullinan  v.  Julius  Stein,  et  al. 

William  E.  Schenclc,  for  plaintiff. 

Nadal  &  Garrere,  for  defendant. 

Keener,  J. :  The  contention  that  the  liability  on  the  bond  is 
discharged  by  a  cancellation  of  the  certificate  is  not  well  taken. 
(Lyman  v.  Cheever,  168  N.  Y.  43,  46-47.)  The  plaintiff  is  entitled 
to  judgment  on  the  verdict. 
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Supreme     Court,     New     York     Special     Term.     Reported.      N.    Y.    L.    J., 

December  26,   1902. 

Patrick  W.  Odllinan  v.  Otto  Kuch,  et  al. 

William  E.  Schencl',  for  plaintiff. 

Nadal  d-  Carrcre,  for  defendant. 

Page  iC-  Ecklcy,  for  defendant  Kuch. 

Keener.  J. :  The  contention  that  the  bond  is  void  because  of  a 
non-compliance  with  the  Liquor  Tax  Law  is  not  well  taken. 
{Lyman  v.  Brucker,  20  Misc.  594 ;  42  App.  Div.  624.)  The  plaintiff 
is  entitled  to  judgment  on  the  verdict. 


Supreme      Court,      New     York     Special      Term.      Reported.      N.  Y.     L.    J., 

December  30,   1902. 

In  the  matter  of  the  Petition  of  Patrick  W.  Cdllinan  to  Revoke 
the  Liquor  Tax  Certificate  of  Max  Trager. 

H.  II.  Kellogg,  for  petitioner. 

Einstein,  Toiaiscnd,  Guitennun  d-  Sheam,  for  respondent. 

Leventritt,  J.:  While  there  are  inconsistencies  in  the  state- 
ments of  the  witness  called  to  support  the  allegations  of  the 
petition,  they  are  not  so  serious  or  substantial  as  to  discredit  his 
testimony.  In  the  absence  of  contradiction,  the  proof  calls  for 
the  cancellation  and  revocation  of  the  license.  The  motion  is 
granted  with  $20  costs  and  disbursements. 
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Supreme     Court,      New     York     Special      Term.      Reported.      N.  Y.     L.    J., 

December  30,  1902. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullixax  to  Revoke 
the  Liquor  Tax  Certificate  of  Henry  Ulmaxx. 

Herbert  H.  Kellogg,  for  petitioner. 

J.  C.  Chuggenheimcr,  for  respondent. 

Levextritt,  J. :  Both  violations  charged  ai*e  established.  It 
is  practically  undisputed  that  the  door  leading  immediately  into 
the  barroom  was  open  on  the  Sunday  in  question,  and  that  the 
door  was  not  necessary  for  the  egress  and  ingress  of  the 
respondent,  the  members  of  his  family  or  his  employees.  This 
was  clearly  in  defiance  of  the  provisions  of  section  31,  subdivision 
g,  of  the  Liquor  Tax  Law.  Even  if  their  contradictions  of  each 
other  be  disregarded,  the  story  told  by  the  witnesses  of  the 
respondent  as  to  the  other  offense  is  so  extremely  improbable  that 
it  cannot  be  accepted  as  a  truthful  narration  of  the  occurrence. 
The  claim  that  the  police  officer  entered  the  premises  and  forcibly 
grabbed  a  glass  of  beer  from  one  of  the  persons  whom  the  bar- 
tender was  entertaining  on  that  Sunday  afternoon  is  clearly  an 
afterthought,  and  cannot  be  reconciled  with  the  bartender's  plea 
of  guilty  when  arraigned  at  the  Court  of  Special  Sessions,  and  his 
admission  then  made  that  the  officer  paid  him  for  the  beer. 

The  motion  to  cancel  and  revoke  the  license  is  granted  with 
•costs. 
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Supreme     Court,      Kings     Special     Term,      December,      1902.      Reported. 

39  Misc.  354. 

Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  4077,  Issued  to  Thomas  F. 
Gallagher. 

Matter  of  the  Petition  of  Patrick  W.  Cullina'n,  as  State  Com- 
missioner of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  3536,  Issued  to  Axel  J.  Young. 

Liquor  Tax  Law — Revocation  of  certificate — Jurisdiction  when  obtained — 
Proof  and  trial — Limiting  issues. 
The  court  gets  jurisdiction  of  the  parties  to  and  the  subject  matter  of  a 
proceeding,  taken  under  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112, 
§28,  subii.  2),  to  revoke  a  certificate,  upon  service  of  the  petition  and 
order  to  show  cause,  and  this  although  the  petition  he  on  information 
and  belief. 

In  any  and  every  case,  however,  a  violation  of  the  statute  must  be 
established  by  legal  proof  before  the  certificate  can  be  cancelled. 

The  court  will  not  limit  the  trial  of  the  charges,  contained  in  a  petition 
such  as  the  above,  to  those  supported  by  a  probative  affidavit,  merely 
because  the  holder  of  the  certificate  denies  some  of  the  charges  and  fails- 
to  deny  others,  and  for  the  reason  that  he  may  succeed  on  charges  which 
he  denied  and  yet  forfeit  his  certificate  if  sufficient  proof  is  made  of 
charges  which  stand  undenied. 

Motion  by  respondent  to  limit  the  issues  to  be  tried  in  a  refer- 
ence under  section  2S,  subdivision  2,  Liquor  Tax  Law  (Laws  of 
1806,  chap.  112).  to  those  violations  alleged  in  the  petition  which 
are  supported  by  a  probative  affidavit. 

E.  B.  Barn  urn,  for  motion. 

William  Yanamee  and  Herbert  H.  Kellogg,  in  opposition. 

Marean.  J. :  The  court  gets  jurisdiction  of  parties  and  subject- 
matter  upon  service  of  the  petition  and  order  to  show  cause, 
although  the  petition  may  be  made  on  information  and  belief.  If 
it  is  so  made  and  is  unsupported  by  any  affidavit  affording  legal 
proof  of  the  violations  charged,  the  court  cannot  proceed  to- 
revoke  the  certificate  without  first  taking  proof,  either  orally  or 
by  affidavit,  or  upon  a  reference. 
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The  petition  is  like  a  complaint  in  an  action  tor  specific  relief; 
judgment  is  not  to  be  entered  upon  it  by  default  without  proof 
of  the  facts ;  or  rather  it  is  analogous  to  an  information  before  a 
magistrate  in  a  criminal  case  which  is  no  warrant  for  depriving 
the  accused  of  his  liberty  or  property,  until  supported  by  proof. 
Though  all  the  allegations  of  the  petition  are  upon  information 
and  belief,  and  the  defendant  makes  no  answer  whatever,  I  think 
it  is  the  duty  of  the  court  to  order  a  reference  to  take  proof  of 
the  violation  alleged,  upon  the  coining  in  of  wmich  the  certificate 
may  be  revoked.  And  if  the  defendant  answers  denying  one 
violation,  but  not  denying  another,  it  should  be  referred  to  take 
proof  upon  the  issue  made,  and  of  the  allegations  unanswered, 
and  though  the  issue  may  be  determined  in  favor  of  the  defendant, 
the  certificate  may  be  revoked  and  cancelled  for  the  violations 
which  stand  undenied,  if  the  proof  warrants  it.  A  reference  will 
be  made  to  cover  all  violations  charged  in  the  petition. 


Ordered  accordingly. 


-Supreme     Court,     New     York     Trial     Term,     December,    1902.    Reported. 

39  Misc.  446. 

Patrick  W.  Cullixax,  as  State  Commissioner  of  Excise,  Plain- 
tiff, v.  Frank  L.  Parker  and  The  Fidelity  and  Casualty  Co., 
Defendants. 

Liquor  Tax  Law — How  long  the   liability  of  a  surety  upon  the  bond   of  a 
certificate  holder  continues. 

Where  "business  is  ostensibly  being  carried  on  under  a  liquor  tax 
certificate  and  it  has  not  been  duly  transferred  or  surrendered,  a  surety 
company,  which  has  covenanted  that  the  certificate  holder  will  not,  while 
the  business  for  which  the  certificate  is  given  shall  be  carried  on,  suffer 
or  permit  any  gambling  to  be  done  in  the  place  designated  by  the 
certificate  or  suffer  or  permit  the  premises  to  become  disorderly,  is  liable 
upon  its  bond  if  violations  occur  in  the  place,  and  this  although  the 
holder  of  the  certificate  has  parted  with  his  interest  in  the  business  and 
no  longer  has  any  control  over  it. 

Action  to  recover  the  penalty  of  a  bond  for  an  alleged  viola- 
tion of  the  Liquor  Tax  Law. 

H.  H.  Kellogg,  for  plaintiff. 
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Nadal  &  Carrere  (G.  C.  Nadal,  of  counsel),  for  defendant,. 
Fidelity  and  Casualty  Co. 

Keener,  J.  The  plaintiff  sues  to  recover  the  penalty  of  a  bond 
for  an  alleged  violation  of  the  Liquor  Tax  Law.  The  following, 
facts  are  established  by  the  evidence : 

1.  There  were  violations  of  the  Liquor  Tax  Law  on  the  premises 
designated  in  the  certificate  issued  to  the  defendant  Parker  as 
the  place  for  the  sale  of  liquors. 

2.  Such  violations  occurred  after  Parker  had  ceased  to  be  the 
proprietor  in  fact  of  the  premises,  and  had  sold  his  interest  in  the 
business,  retaining  no  control  thereof. 

3.  At  the  time  of  such  violations  the  certificate  had  not  been 
transferred  under  section  27  of  the  Liquor  Tax  Law,  nor  had  it 
been  surrendered  under  section  25  of  said  act,  and  the  business 
was  conducted  ostensibly  under  said  certificate. 

It  is  urged  that  the  defendant  surety  company  is  not  liable  on 
its  bond  because  the  violations  occurred  after  such  sale.  The 
contention  is  based  on  the  language  of  the  condition  in  the  bond 
that  "  the  said  principal  will  not,  while  the  business  for  which 
such  liquor  tax  certificate  is  given,  shall  be  carried  on,  suffer  or 
permit  *  *  *  any  gambling  to  be  done  *  *  *  in  the 
place  designated  by  this  liquor  tax  certificate  *  *  *  or  suffer 
or  permit  such  premises  to  become  disorderly."  In  my  opinion 
this  contention  is  not  well  founded.  The  Legislature,  by  the- 
careful  provision  made  for  the  transfer  or  surrender  of  liquor  tax 
certificates,  has  clearly  evidenced  an  intention  to  look,  in  the 
absence  of  such  formal  transfer  or  surrender,  to  the  person  to 
whom  the  certificate  is  issued  as  the  one  responsible  for  the  mai - 
agement  of  the  place  so  long  as  the  business  is  conducted  ostens- 
ibly under  that  certificate.  For  this  reason  it  has  been  held  that: 
an  action  can  be  maintained  for  the  cancellation  of  the  certificate 
and  for  the  recovery  of  incidental  costs,  though  there  was  a 
transfer  of  the  business  before  the  violation  complained  of. 
Cullinan  v.  Euch,  N.  Y.  L.  J.,  Dec.  4,  1902.  Although  the  action 
against  the  surety  is  on  its  contract  of  suretyship,  the  bond  was 
given  in  pursuance  of  the  Liquor  Tax  Law,  and  must  be  con- 
strued with  reference  thereto,  and  I  think  the  language  of  the 
bond  does  not  justify  a  construction  which  would  clearly  violate 
the  policy  of  the  statute.  The  condition  of  the  bond  does  not 
provide  in  terms  that  the  surety  shall  answer  for  violations  of 
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the  Liquor  Tax  Law  while  the  principal  is  conducting  the  busi- 
ness, but  that  the  surety  shall  be  answerable  for  violations  of  the 
law  while  the  business  for  which  such  liquor  tax  certificate  is 
given,  shall  be  "  carried  on  "  on  the  premises.  The  business  for 
which  the  certificate  was  given  to  the  defendant  Parker  was  being 
"  carried  on  "  on  the  premises  designated  in  the  certificate,  and 
ostensibly  under  that  certificate.  That  Parker  had  no  interest 
in  the  business  is,  in  my  opinion,  immaterial,  and  the  violation 
proved  renders  the  surety  liable  on  its  bond.  Judgment  for  the 
plaintiff  on  the  verdict. 


Judgment  for  plaintiff. 


Second  Appellate   Department,   December,  1902.  Reported.  77  App.  Div.  644.. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor    Tax    Certificate    No.    21,361,    Issued    to    Charles  C. 

WlSSEL. 

Clarence  Edwards,  for  appellant. 

The  proof  did  not  substantiate  the  allegations,  as  it  applied 
to  another  place  than  that  alleged.  (Matter  of  Lyman,  163  N.  Y. 
536.) 

The  certificate  sought  to  be  revoked  was  posted  in  Pavilion 
No.  1,  instead  of  Pavilion  No.  2  as  alleged.  Any  violations 
proven  were  committed  at  the  former  place. 

IF.  (}.  Tan  Loon,  for  respondent. 

The  testimony  of  the  special  agents  established  that  the  law 
was  violated  at  the  place  for  which  the  certificate  was  issued,  no 
matter  how  designated.  The  certificate  holder  is  liable  for  acts 
of  his  agents  there.  (Klnzel  v.  Malone,  28  Misc.  622;  Matter  of 
Lyman  v.  Texter.  59  App.  Div.  217;  Matter  of  Lyman  v.  Yccder, 
29  Misc.  524.) 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    All  concurred. 
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Steuben   County   Court,    December,   1902.    Reported.   79    N.   Y.    Supp.    1122. 

People  v.  Miller. 

1.   Intoxicating    liquors — Illegal   sales — Search — Resistance   of  officer. 

Under  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  §  37),  providing  that 
all  officers  authorized  to  make  arrests  in  any  city  may,  in  the  perform- 
ance of  their  duties,  enter  on  any  premises  where  liquors  are  sold  at  any 
time  when  such  premises  are  open,  when  the  outer  door  of  a  hotel  build- 
ing in  which  liquors  are  sold  is  open,  a  police  officer  has  a  right  to  go 
into  every  part  of  the  building  to  search  for  violations  of  the  law,  and 
forcible  exclusion  from  any  room  constitutes  resistance  of  an  officer. 

2.  Same — Immaterial    evidence — Harmless  error. 

In  a  prosecution  for  resisting  a  police  officer  by  interfering  with  his 
search  of  premises  in  which  liquors  were  sold  for  violations  of  the  law, 
evidence  that  he  was  directed  by  the  police  commissioners  and  the  mayor 
to  see  that  the  law  was  enforced,  was  immaterial,  but  not  prejudicial, 
since  by  Laws  of  1896,  chap.  112,  §  37,  it  was  the  duty  of  the  officer  to 
ascertain  and  report  violations  of  the  law,  whether  directed  by  his 
superiors  or  not. 

3.  Same. 

Evidence  as  to  whether  a  door  of  a  certain  room  in  the  building  in 
which  the  search  was  being  made  was  fastened  or  not,  though  immaterial, 
was  not  prejudicial. 

Appeal  from  Recorder's  Court  of  Corning. 

John  Miller  was  convicted  in  the  Recorder's  Court  of  the  city 
of  Corning  of  the  crime  of  resisting  an  officer  while  in  the  dis- 
charge of  his  duty,  and  appeals.     Affirmed. 

Leslie  W.  Wellington,  for  appellant. 

Aim  on -W.  Bmrcll.  District  Attorney,  for  the  People. 

Clark,  J. :  The  deposition  was  sufficient  to  confer  jurisdiction 
on  the  court  to  issue  the  warrant. 

The  learned  counsel  for  the  appellant  takes  the  position  that, 
although  the  outer  door  to  the  Miller  Hotel  was  open  and  the 
officer  got  into  the  room  without  trouble,  he  had  no  right  to  go 
into  a  lower  room,  which  it  is  claimed  was  fastened  with  a  hook, 
and  which  defendant  forcibly  prevented  him  from  entering,  thus, 
as  it  is  claimed,  committing  the  crime  for  which  he  was  con- 
victed.    If  the  appellant's  theory  is  to  govern,  it  would  give  a 
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very  narrow  and  restricted  construction  to  the  law  as  laid  down 
in  section  37  of  the  Liquor  Tax  Law.  If  the  officer  had  the  right 
to  go  into  some  part  of  the  hotel,  and  was  prevented  from  going 
into  other  parts,  it  is  plain  that  the  law  giving  him  the  right  to 
enter  on  premises  where  liquor  was  sold,  to  see  whether  the  law 
was  being  violated,  would  be  an  absolute  dead  letter.  I  believe 
that  the  word  "  premises,"  as  used  in  the  section  quoted,  has  a 
broader  meaning,  and  it  refers  to  any  and  all  places  connected 
with  the  building  over  which  the  seller  of  liquor  has  the  right  to 
and  does  exercise  authority  and  control.  (Downman  v.  State,  14 
Ala.  242 ;  Daly  v.  State,  33  Ala.  431.)  Practically  the  same  broad 
definition  of  the  word  "  premises  "  is  given  in  the  following  cases : 
Stockwell  v.  State,  85  Ind.  522;  Shields  v.  State,  95  Ind.  299; 
People  v.  Higgins,  56  Mich.  159,  22  N.  W.  309.  While  I  have 
been  unable  to  find  in  this  State  a  case  precisely  in  point,  and 
counsel  do  not  cite  any,  from  reading  the  above  cases,  I  have  no 
doubt  but  that  it  was  the  intention  of  the  Legislature,  by  the 
terms  of  section  37  of  the  Liquor  Tax  Law,  to  confer  on  the 
officers  the  right  to  go  into  any  portion  of  the  premises  where 
liquor  was  sold  in  their  investigations  and  inspections  to  ascer- 
tain whether  or  not  there  were  violations.  That  being  so,  the 
chief  of  police  in  the  case  at  bar  had  the  right  not  only  to  go  into 
the  Miller  Hotel,  kept  by  the  defendant,  but  also  into  any  part  of 
it,  in  making  his  investigations.  Defendant  permitted  him  to  go 
into  the  barroom  and  some  other  rooms,  but,  when  he  attempted 
to  go  into  the  room  below,  a  scuffle  ensued  between  the  officer- 
and  the  defendant,  and  defendant  admits  he  knew  Mr.  Ryan  was 
a  police  officer;  and  as  to  who  was  the  aggressor,  and  as  to 
whether  or  not  the  defendant  resisted  the  officer  as  charged,  are 
all  questions  submitted  to  the  jury.  They  are  questions  of  fact, 
the  jury  has  found  on  those  points  against  the  defendant  on 
ample  evidence,  and  their  decision  cannot  be  disturbed  here. 

But  other  questions  arose  upon  the  trial  which  must  be  con- 
sidered here.  Several  objections  were  made  by  the  defendant  to 
the  receipt  and  rejection  of  evidence,  and  one  or  two  will 
be  mentioned  here.  The  officer  was  permitted  to  testify, 
over  the  objection  of  defendant's  counsel,  that  at  a  meeting  of 
the  police  commissioners  previously  held  the  matter  of  enforcing 
the  Liquor  Tax  Law  was  talked  over  and  he  (the  officer)  was 
informed  by  the  mayor  that  he  should  go  on  and  enforce  the  law. 
This  evidence  was  clearly  immaterial,  and  the  objection  should 
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have  been  sustained.  Hut,  the  evidence  being  wholly  immaterial, 
1  cannot  see  how  the  defendant  was  harmed  by  it.  It  made  no 
sort  of  difference  whether  or  not  the  police  commissioners  had 
had  a  meeting,  or  whether  or  not  the  mayor  had  told  the  chief 
of  police  to  enforce  the  law.  That  was  his  business  anyway,  and 
what  the  mayor  told  him  did  not  add  anything  to  the  duty  he  was 
bound  to  perform.  So  whether  there  had  been,  a  meeting  of  the 
police  commissioners  or  not,  and  whether  or  not  the  mayor  had 
told  the  chief  to  enforce  the  law,  would  make  no  sort  of  differ- 
ence. It  was  his  business  to  do  it,  and,  if  he  had  reason  to 
believe  that  violations  were  going  on  in  defendant's  hotel  on 
Sunday,  he  had  a  right  to  go  there  and  investigate  and  inspect 
the  premises ;  and  it  was  his  duty  to  do  it,  without  regard  to  any- 
thing the  mayor  had  said  or  had  not  said.  So,  while  the  evid- 
ence ought  not  to  have  been  admitted,  I  can  see  no  way  in  which 
the  defendant  was  harmed  or  prejudiced  thereby.  It  was  on  a 
wholly  immaterial  point,  and  it  furnishes  no  sufficient  ground 
for  a  reversal  of  the  judgment,  if  the  conviction  is  otherwise  sup- 
ported by  sufficient  evidence. 

Likewise  the  evidence  as  to  whether  or  not  the  inside  door  was 
fastened  was  immaterial.  The  officer  had  a  right  to  investigate 
the  premises.  (Section  37,  Liquor  Tax  Law.)  In  doing  that 
he  had  a  right  h>  go  into  any  part  of  the  premises.  The  main 
entrance  was  open,  and  that  was  sufficient.  Cases  cited  above. 
This  defendant  was  conducting  a  hotel  in  Corning.  On  the 
Sunday  in  question  the  chief  of  police  went  into  the  hotel,  which 
was  open.  He  had  the  right  to  go  into  all  parts  of  the  premises 
to  see  whether  or  not  the  law  was  being  violated,  and  when  the 
defendant  by  force  prevented  him  from  going  into  the  lower  room, 
after  being  told  by  the  officer  that  he  was  such  and  had  a  right 
to  go  into  the  room,  he  took  his  chances,  and  the  finding  of  the 
jury  on  the  question  of  fact  that  he  was  guilty  of  the  crime 
charged  is  supported  by  ample  competent  evidence,  and  the 
erroneous  admission  of  immaterial  evidence  in  the  instances  above 
mentioned,  being  wholly  on  immaterial  points,  could  hardly  have 
prejudiced  the  defendant.  It  was  plainly  proven  that  defendant 
kept  a  hotel  in  which  he  sold  liquor;  that  on  this  Sunday  the 
chief  of  police,  whom  he  knew  to  be  such,  was  inspecting  his 
premises  to  see  if  he  was  violating  the  law.  It  was  also  proven 
that  the  defendant  by  force  prevented  the  officer  from  going  into 
one  of  the  rooms  of  this  hotel,  after  being  told  by  the  officer  that  he 
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was  such,  that  he  had  a  right  to  go  into  the  room,  and  after 
being  asked  to  permit  the  officer  to  go  into  the  room.  On  all 
these  points  the  jury  found  with  the  people,  and  the  defendant 
who  runs  the  risk  of  resisting  an  officer  also  assumes  the  risk  of 
being  punished,  if  convicted.  The  defendant  was  convicted  in 
this  case,  and  I  can  find  no  errors  in  the  admission  or  rejection 
of  evidence  which  would  warrant  the  reversal  of  the  judgment, 
which  was  supported  by  ample  competent  evidence. 
The  judgment  and  conviction  must  therefore  be  affirmed. 


Supreme  Court,  Orange  Special  Term,  January,  1903.  Reported.  39  Misc.  558. 

Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  19,462,  Issued  to  Cornelius  J. 
Flynn. 

Liquor  Tax  Law — Discontinuance  of  a  proceeding  to  revoke  a  certificate. 
The  Supreme  Court  may  for  sufficient  cause  order  a  discontinuance  ot 
a  proceeding  taken  to  revoke  a  liquor  tax  certificate  where  the  application 
is  made  by  the  party  who  instituted  the  proceeding,  but  it  cannot  order  a 
discontinuance  on  the  application  of  the  holder  of  the  certificate,  the 
commissioner  of  excise  opposing. 

Motion  by  a  certificate  holder  to  authorize  the  State  commis- 
sioner of  excise  to  discontinue  revocation  proceedings. 

C.  L.  Waring,  for  motion. 

William  Vanamee  and  William  E.  Schenck,  for  State  Commis- 
sioner of  Excise,  opposed. 

i 

Dickey,  J.  Motion  is  made  by  an  assignee  of  a  license  for  an 
order  authorizing  the  State  Commissioner  of  Excise  to  discon- 
tinue these  proceedings  to  revoke  and  cancel  liquor  tax  certificate 
issued  to  Cornelius  J.  Flynn.  The  State  Commissioner  of  Excise 
not  only  does  not  join  in  this  application  but  opposes  it,  and  at 
the  same  time  moves  on  the  report  of  the  referee  and  the  testi- 
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mony  taken  in  the  case  to  cancel  such  license  because  of  proven 
violation  of  the  law. 

The  attorney  for  the  holder  of  the  license  contends  that  by 
chapter  640  of  the  Laws  of  1901  it  is  in  the  power  of  the  court 
in  its  discretion  to  order  the  discontinuance  of  the  proceedings  on 
terms  and  conditions  to  be  prescribed  in  the  order,  on  the  appli- 
cation of  the  party  proceeded  against. 

The  attorney  for  the  commissioner  insists  that  there  is  no  such 
power  in  the  court  unless  his  consent  to  a  compromise  and  dis- 
continuance is  first  given.  In  my  opinion,  proceedings  for  dis- 
continuance may  be  begun  by  the  party  instituting  the  pro- 
ceedings whether  begun  by  a  private  person  or  the  State  Commis- 
sioner of  Excise,  but  the  law  does  not  contemplate  a  motion  for 
a  discontinuance  being  made  by  the  accused  person. 

If  the  application  to  discontinue  is  made  by  a  private  prose- 
cutor then,  while  eight  days'  notice  of  the  application  to  the 
State  commissioner  is  necessary,  the  court  may  grant  leave  to 
discontinue  without  the  consent  of  the  State  Commissioner  and 
against  his  objection. 

If  the  motion  is  made  by  the  party  instituting  the  proceeding, 
then,  and  only  then,  has  the  court  the  power  to  grant  a  discon- 
tinuance on  proper  cause  shown.  Otherwise  the  court  must 
decide  the  matter  on  the  testimony.  As  there  is  shown  a  clear 
violation  of  the  law  the  license  must  be  revoked,  *with  costs. 

License  revoked,  with  costs. 


Supreme  Court,  Kings  Special  Term,  January,  1903.  Reported.  39  Misc.  636. 

Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  4,171,  Issued  to  Agnes  McCue. 

Liquor  Tax   Law— Illegal   sales   by  a   bartender. 

It  is  not  a  defense,  to  a  proceeding  to  revoke  a  liquor  tax  certificate  on 
the  ground  of  illegal  sales,  for  the  holder  to  allege  that  her  bartender 
made  the  sales  contrary  to  her  express  injunction  and  this  because  the- 
Liquor  Tax  Law  makes  her  liable  for  all  violations  of  it  committed  by  her 
bartender. 

Application  for  an  order  to  revoke  and  cancel  a  liquor  tax 
certificate. 
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H.  H.  Kellogg,  for  petition. 

James  &  Thomas  H.  Troy,  for  certificate  holder. 

Marban,  J.  The  defendant  left  a  bartender  in  charge  of  the 
barroom.  He  made  sales  in  violation  of  law.  I  think  it  no 
answer  that  he  did  so  contrary  to  her  express  injunction.  Such 
an  injunction,  if  not  express,  is  always  implied,  so  the  case  does 
not  differ  in  principle  from  thousands  in  which  certificates  have 
been  revoked.  The  certificate  holder  must  see  to  it  that  viola- 
tions are  not  committed  by  his  bartender  or  other  agent.  Liquor 
Tax  Law,  L.  1896,  ch.  112,  §  28,  as  am'd  L.  1901,  ch.  640. 

However  drastic  the  remedy  there  provided  may  be,  it  was 
within  the  power  of  the  Legislature,  and  the  language  of  the 
statute  is  too  plain  to  be  evaded  on  any  pretext.  The  provision 
in  question  was  necessary  to  make  the  law  effective  since  it  would 
be  very  difficult  in  any  case  to  show  that  the  barkeeper  acted 
with  actual  authority  or  approval  of  the  certificate  holder. 

The  certificate  is  revoked. 

Certificate  revoked. 


Supreme    Court,    New    York    Special    Term,    January,    1903.     Reported. 

39  Misc.  641. 

Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  5,888,  Issued  to  Otto  Kuch. 

Liquor  Tax  Law — Consent  of  the  holder  of  a  certificate  to  its  use  by 
another — Revocation. 

Where  violations  of  the  Liquor  Tax  I>aw  occur  in  a  place  ostensibly 
conducted  under  an  outstanding  liquor  tax  certificate  and  the  person  in 
charge  is  using  it  with  the  consent  of  the  holder  thereof,  the  statute  holds 
the  latter  responsible  for  the  violations  and  for  the  costs  imposed  upon 
a  revocation  of  the  certificate. 

Semble,  that  so  long  as  the  certificate  remains  in  the  name  of  the  holder 
be  will  be  liable  for  violations  occurring  in  the  place,  whether  or  not  he 
has  consented  to  the  use  there  of  his  certificate. 

Application  for  an  order  revoking  and  cancelling  a  liquor  tax 
certificate. 

William  E.  Schenck,  for  petitioner. 
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Alfred  R.  Page,  for  Otto  Kuch. 

Bischoff,  J.  There  is  no  question  that  the  violations  of  the 
Liquor  Tax  Law  were  permitted  at  the  place  designated  for  the 
sale  of  liquors  in  this  certificate,  and  it  appears  that  the  business 
was  conducted  ostensibly  under  such  certificate.  The  contention 
of  the  respondent  is,  however,  that  the  business  was  not  his  busi- 
ness, nor  was  he  connected  in  any  way  with  the  violations.  This 
may  be  the  fact,  but  still  he  cannot  resist  the  cancellation  of  the 
certificate  for  the  violations  proven,  nor  escape  the  incidental  lia- 
bility for  costs.  As  the  holder  of  the  certificate  "  he  is  the  prin- 
cipal whom  the  law  will  look  to  during  the  conduct  of  the  busi- 
ness, and  will  hold  responsible  for  compliance  with  the  statutory 
provisions."  Lyman  v.  Kurtz,  166  N.  Y.  274.  The  evidence  sup- 
ports the  inference  of  his  consent  to  the  use  of.  this  certificate 
by  the  person  in  charge  of  the  place,  and,  indeed,  the  statute 
appears  to  contemplate  the  responsibility  of  the  holder  irrespec- 
tive of  an  actual  consent  while  the  certificate  remains  in  his 
name,  but  in  the  possession  of  another  at  the  place  designated  for 
traffic  in  liquors. 

The  proceeding  to  cancel  the  certificate  is  maintainable  against 
the  holder  of  recbrd  where  any  provision  of  the  Liquor  Tax  Law 
is  violated  "  at  the  place  designated  in  said  certificate  as  the 
place  where  such  traffic  is  to  be  carried  on  by  the  holder  of  said 
certificate,  or  by  his  agent,  servant,  bartender,  or  any  person 
whomsoever  in  charge  of  said  premises."  Liquor  Tax  Law,  L. 
1896,  ch.  112,  §  28,  as  amd.  L.  1901,  ch.  640.  The  words  "any 
person  whomsoever  "  cannot  be  taken  as  restricted  to  the  sense  of 
an  agent  or  servant,  for  this  would  render  them  meaningless,  in 
view  of  the  context,  and  the  statute  is  to  be  reasonably  construed 
for  the  purpose  of  giving  effect  to  all  the  words  employed  {Matter 
of  Netv  York  &  Brooklyn  Bridge,  72  N.  Y.  527),  there  being  no 
ambiguity  in  the  words,  and  such  as  would  call  for  resort  to  the 
doctrine  noscitur  a  sociis.     (See  Black  Interp.  Laws,  135.) 

The  respondent  could  readily  have  protected  himself  against 
the  necessity  of  responding  to  such  a  proceeding  as  this  by  caus- 
ing the  certificate  to  be  transferred  under  section  27,  if  it  be  the 
fact  that  he  had  parted  with  his  interest,  but  upon  the  case  as  it 
stands,  my  conclusion  is  that  the  petitioner  is  entitled  to  an  order 
of  cancellation,  with  costs  of  the  proceeding. 

Application  granted. 
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Supreme    Court,    New    York    Special    Term,    January,    1903.     Reported. 

39  Misc.  646. 


Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  _for  an  Order  Eevoking  and  Cancelling 
Liquor  Tax  Certificate  No.  11,129,  Issued  to  Thomas  Eustace 
and  transferred  to  John  Campbell. 

Liquor  Tax  Law — False  statement  that  a  building,  to  be  used  as  a  hotel, 
complied  with  the  statute. 
A  statement,  of  a  person  desirous  of  becoming  a  transferee  of  a  liquor 
tax  certificate  and  intending  to  conduct  a  hotel,  made  in  his  application  to 
the  effect  that  the  building  in  which  he  is  to  carry  on  his  hotel  complied 
with  the   statutory  requirements  in  regard  to  a  hotel,  is   material  and 
irrevocable. 
-Where  the  answer  of  the  proposed  transferee  fails  to  deny  the  excise 
commissioner's   allegation   that   the   building    did   not   comply   with   the 
statute  there  is  no  material  issue  before  the  court  and  it  will,  without  a 
reference  and  upon  proof  of  mere  formal  matters,  revoke  the  certificate. 

Application  by  the  State  Commissioner  of  Excise  for  an  order 
revoking  and  cancelling  a  liquor  tax  certificate. 

H.  H.  Kellogg,  for  petitioner.  . 

Guggenheimer,  Untermyer  &  Marshall,  for  respondent. 

Blanchard,  J.  This  is  an  application  by  the  State  Commis- 
sioner of  Excise  for  an  order  revoking  and  cancelling  a  liquor  tax 
certificate  for  false  statements  made  by  Campbell  in  his  applica- 
tion for  a  transfer  of  a  license  to  him.  The  false  statements 
claimed  by  the  petitioner  are  in  answer  to  questions  20,  24  and 
25.  The  respondent  stated  in  his  answer  to  these  questions  that 
be-  intended  to  "  carry  on  a  bona  fide  hotel  "  on  the  premises,  and 
that  such  hotel  complied  with  the  requisites  provided  by  the 
statute  for  hotels.  The  answer,  in  effect,  denies  that  any  mater- 
ial statement  was  false.  It  does  not  contain  any  denial  of  the 
fact  that  the  building  did  not  comply  with  the  statute.  The 
respondent  is  bound  by  the  statements  in  his  application  as  to 
the  nature  of  the  license  sought,  and  he  cannot  now  claim  it  was 
not  for  the  purpose  as  stated  in  the  application.  Matter  of  Bar- 
nard, 48  App.  Div.  423.     In  this  aspect  of  the  case  the  compli- 
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ance  of  the  building  in  which  the  traffic  in  liquor  was  to  be  con- 
ducted with  the  requisites  provided  by  the  statute  was  material, 
and  the  failure  of  the  answer  to  contain  a  sufficient  denial  of 
the  alleged  false  statements  entitles  the  petitioner  to  the  relief 
sought.  Liquor  Tax  Law,  L.  1896,  ch.  112,  §  28,  as  amd.  L.  1901, 
ch.  640,  '§  5.  As  no  issue  is  presented  except  as  to  matters  of 
formal  proof,  no  reference  is  necessary.  Matter  of  Aueriach  v. 
Johannsen,  31  Misc.  Eep.  44 ;  Matter  of  Bridge  v.  Moformann,  36 
App.  Div.  533.  The  proof  on  the  formal  matters  may  be  made 
to  the  court  before  the  final  order  of  revocation  is  made.  The 
application  of  the  petitioner  should  be  granted. 

Application  granted. 


County  Court,   Essex  County,  January,  1903.   Reported.  39  Misc.  689. 

Matter  of  the  Application  of  Byron  K.  Brewster  for  an  Order 
Revoking  and  Cancelling  Liquor  Tax  Certificate  No.  28,566 
Issued  to  Frank  L.  Hillman. 

Liquor  Tax  Law— "Hotel"— Changes  in  the  building— Abandonment- 
Innocent  and  immaterial  statement  as  to  continuous  occupation. 
A  place,  kept  open  for  entertaining  strangers  or  travelers  and  which 
receives  all  who  come  to  it,  without  any  previous  agreement  as  to  length 
of  stay  or  terms  of  entertainment,  is  a  "hotel"  within  the  Liquor  Tax 
Law. 

To  be  a  "hotel"  it  need  not  keep  a  safe  for  valuables  or  have  a  register 
for  guests  or  provide  stable  accommodations. 

The  fact  that  it  displays  a  sign  "Boarding  House"  is  not  controlling  as 
to  its  character. 

A  building  occupied  exclusively  as  a  hotel  on  March  23,  1896,  does  not 
lose  its  privilege  or  change  its  identity  merely  because  after  said  date  the 
location,  in  it,  of  the  barroom  has  been  changed. 

A  hotel  cannot  be  deemed  to  have  been  "continuously  occupied"  as  such 
since  March  23,  1896,  where  it  appears  that  since  that  date  a  considerable 
portion  of  it  has  at  various  times  been  rented  to  tenants  and  used  for 
other  purposes. 

A  liquor  tax  certificate  cannot  lawfully  be  revoked  merely  because  a 
person,  applying  for  it  for  premises  which  were  occupied  exclusively  as  a 
hotel  on  March  23,  1896,  innocently  and  in  good  faith  made  in  his  applica- 
tion the  misstatement  that  the  premises  had  since  been  continuously 
occupied  as  a  hotel. 

Such  a  statement  is,  in  such  case,  not  material  or  necessary. 
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Application  for  an  order  revoking  and  cancelling  a  liquor  tax 
certificate. 

Francis  A.  Smith,  for  petitioner. 

Adelbert  W.  Bynton,  for  Hillman. 

Kellogg,  E.  C,  J.  It  is  alleged  in  the  petition  that  the  liquor 
tax  certificate  was  issued  to  said  Frank  L.  Hillman  upon  his 
written  application  duly  verified,  stating  among  other  things : 

First.  That  the  said  premises  were  actually  occupied  as  a  hotel 
on  March  23,  1896. 

Second.  That  for  the  past  nine  or  ten  years  the  said  premises 
had  been  continuously  occupied  as  a  hotel. 

Third.  That  the  said  Hillman  might  lawfully  carry  on  such 
liquor  traffic  upon  said  premises  and  was  not  within  any  of  the 
prohibitions  of  the  law. 

Fourth.  That  the  statements  so  made  by  Hillman  were  material 
statements  and  were  false.  That  the  said  premises  are  within  two 
hundred  feet  of  the  nearest  entrance  of  buildings  occupied  exclus- 
ively as  dwellings. 

The  defendant,  answering  the  said  petition,  admits  the  granting 
of  the  said  certificate  and  the  statements  on  which  the  same  was 
granted;  that  he  has  trafficked  in  liquors  thereunder  as  alleged 
and  denies  upon  information  and  belief  each  and  every  other 
allegation  in  said  petition  contained,  and  alleges  that  said  certifi- 
cate was  lawfully  issued,  and  that  each  and  every  condition  neces- 
sary for  the  issuing  thereof  existed;  that  he  is  informed  and 
believes  the  said  premises  were  on  the  23d  day  of  March,  1890, 
actually  occupied  as  a  hotel ;  and  that  he  was  under  none  of  the 
prohibitions  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112). 

These  issues  upon  an  order  to  show  cause  were  sent  to  a  referee 
to  take  and  report  the  evidence  to  the  court.  The  referee  has 
filed  his  report  and  the  proceeding  is  now  before  me,  under  the 
practice  prescribed  in  subdivision  2  of  section  28  of  the  Liquor 
Tax  Law,  for  an  order  revoking  the  said  liquor  tax  certificate. 

Were  the  premises  actually  occupied  as  a  hotel  March  23,  1896, 
when  the  Liquor  Tax  Law  became  operative,  and  were  they  con- 
tinuously occupied  as  a  hotel  thereafter  and  until  the  liquor  tax 
certificate  was  issued  to  Hillman?  If  they  were,  the  applicant  is 
entitled  to  the  certificate,  and  it  is  immaterial  whether  or  not  the 
liquors  were  sold  upon  the  premises.     This  brings  us  to  the  ques- 
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tion,  what  is  a  legally  constituted  hotel.  The  terms  "  Inn  "  and 
"Tavern"  as  used  in  the  statute  regulating  taverns,  etc.,  are 
synonymous.  Overseers,  etc.,  Crown  Point  v.  Warner,  3  Hill,  150. 
The  legal  definition  of  an  inn  is  the  same  as  what  is  understood 
in  this  country  by  a  hotel.  An  inn  or  hotel  is  a  house  where  all 
who  conduct  themselves  properly  and  who  are  able  and  ready  to 
pay  lor  their  entertainment  are  received,  if  there  is  accommoda- 
tion for  them,  or  who,  without  any  stipulated  engagement  as  to 
the  duration  of  their  stay,  or  as  to  the  rate  of  compensation,  are, 
while  there,  supplied  at  a  reasonable  charge  with  their  meals, 
their  lodgings  and  such  services  and  attention  as  are  necessarily 
incident  to  the  use  of  the  house  as  a  temporary  home.  Cromwell 
v.  Stephens,  3  Abb.  Pr.  (N.  S.)  26.  This  is  the  same  definition 
applied  to  the  term  "  hotel "  by  the  Liquor  Tax  Law,  section  31, 
with  the  added  words,  "  and  in  which  the  only  other  dwellers 
shall  be  the  family  and  servants  of  the  hotel  keeper;  and  which 
shall  conform  to  the  following  requirements  if  situated  in  a  city, 
incorporated  village  of  twelve  hundred  or  more  *  *  *  inhab- 
itants. 1.  The  laws,  ordinances,  rules  and  regulations  relating 
to  hotels  and  hotel  keepers  *  *  *  shall  be  fully  complied 
with."  The  petitioner  claims  that  the  omission  to  keep  a  register 
and  to  post  notices  as  to  deposit  of  valuables  and  the  failure  to 
have  stable  accommodations  go  to  show  that  the  premises  were 
not  run  as  a  hotel.  To  so  hold  would  be  a  technical  and  strained 
construction  of  the  law,  as  many  places  which  are  recognized  in 
the  country  as  hotels  do  not  have  a  safe,  register  or  stable; 
besides  the  statute  requiring  the  posting  of  notices  was  enacted 
for  the  protection  of  the  hotel  keepers  and  to  limit  his  liability 
and  not  as  a  requirement  necessary  towards  the  establishing  of 
a  hotel.  It  is  not  necessary  that  the  house  be  kept  only  for  the 
reception  of  travelers.  It  is  not  necessary  to  constitute  a  hotel 
that  it  shall  conform  to  the  requirements  of  subdivision  1  of 
section  19  of  chapter  401  of  Laws  of  1892,  or  of  section  31,  chap- 
ter 112  of  Laws  of  1896.  It  was  a  hotel  in  the  contemplation  of 
the  Liquor  Tax  Law  if  it  was  kept  open  for  entertaining  strangers 
or  travelers.  Matter  of  Monltoii  v.  Acroncia,  59  App.  Div.  27. 
See  also  Liquor  Tax  Law  (L.  1901,  ch.  640,  >§  7).  It  is  sufficient 
that  all  who  come  to  the  house  Avithout  any  previous  agreement  as 
to  duration  of  their  stay  or  terms  of  their  entertainment  are 
received  as  guests.  Taylor  v.  Man  not,  4  Duer,  116;  Wintermute 
v.  Clarke,  5  Sandf.  242. 
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Charles  H.  Commings,  the  owner  of  the  premises,  swears  he  was 
in  sole  occupancy  of  the  premises  from  1893  and  until  April  1, 
1896 ;  that  during  that  time  he  entertained  guests  there  for  hire, 
received  the  traveling  public  generally,  any  one  who  came,  either 
for  single  meals,  lodging  or  board.  "  I  put  the  building  up  for 
a  boarding-house  or  public  house  to  keep  people.  I  used  it  for 
no  other  purpose,  sold  some  groceries  and  dry  goods.  Had  no 
office  only  the  newsroom  used  for  men  to  wash  and  sit  in.  Tt 
was  a  hotel  except  we  did  not  sell  any  whiskey.  I  put  up  sigu 
'  Boarding  House '  and  kept  boarders."  This  witness  was  asked 
"  Then  don't  you  honestly  think  that  your  house  was  not  a  hotel 
but  a  boarding  house."  He  answered :  "  Not  more  than  tots  of 
other  hotels.  I  can't  see  any  difference  between  that  house  as  it 
was  run  and  a  hotel  that  doesn't  sell  drinks.  I  put  up  the  sign 
'  Boarding  House '  so  that  people  could  know  that  people  could 
come  in  there  and  be  taken  for  a  week,  or  meals,  or  lodging."  The 
respondent  offered  in  evidence  a  paper  given  by  this  witness  to 
Hillman  to  be  used  on  the  application  for  a  liquor  tax  certificate 
and  sworn  to,  May  12,  1892,  by  the  witness  stating  that  prior  to 
March  23,  1896,  he  was  and  had  been  for  about  four  years- the 
owner  and  proprietor  of  the  hotel  on  Commings  Corner  in  Main 
street  in  said  village  known  as  "  Commings  Hotel  "  or  "  Commings 
House  "  and  that  the  building  had  been  continuously  occupied  as 
a  hotel  since  that  time.  The  witness  swore  that  these  statements 
made  by  him  were  true.  Sarah  Commings,  the  wife  of  the  said 
Charles  H.  Commings,  swore  that  they  furnished  meals  and  lodg- 
ings to  any  one  that  came  and  applied;  that  the  house  was  open 
to  all  such  at  any  time.  We  called  it  the  "  Commings  Boarding 
House."  The  designation  "  Boarding  House  "  or  "Hotel "  by  wit- 
nesses is  not  controlling  or  material.  See  Matter  of  Rasquin,  37 
Misc.  Eep.  693. 

Was  this  a  hotel  March  23,  1896?  Although  the  accommoda- 
tions for  the  guests  of  the  house  were  limited  and  not  such  as 
are  ordinarily  expected  at  a  hotel,  I  think  the  contention  of  the 
respondent  that  the  premises  were  occupied  as  a  hotel  on  March 
23,  1896,  has  been  established.  In  so  far  as  this  point  is  con- 
cerned, the  application  must  be  denied. 

This  brings  us  to  the  consideration  of  the  second  contention, 
that  the  premises  have  been  continuously  occupied  as  a  hotel 
since  the  23d  day  of  March,  1896. 

The  petitioner  claims  that  the  building  occupied  by  Commings 
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was  not  the  same  building  that  Hillman  purchased  and  claims, 
therefore,  it  could  not  have  been  continuously  occupied  as  a  hotel. 

The  evidence  on  this  point  is  that  the  house  was  enlarged,  by 
putting  the  barber  shop  in  the  basement  and  an  addition  on  the 
rear,  the  barber  shop  now  being  the  barroom.  The  basement  was 
a  part  of  the  building  in  March  23,  1896,  but  was  not  finished  off 
into  a  room.  Does  finishing  this  basement  into  a  room  and  using 
it  as  a  barroom  change  the  building  as  contemplated  by  the 
Liquor  Tax  Law?  If  this  be  true  then  a  person  keeping  a  hotel 
cannot  move  his  bar  from  one  part  of  the  building  to  a  room  in 
another  part.  The  petitioner  cites  Matter  of  Haight,  33  Misc. 
Rep.  1)44,  as  supporting  his  contention.  That  was  a  case  where 
an  entirely  different  and  separate  building  was  purchased  and 
connected  with  the  old  building  by  building  between,  and  the 
application  was  for  the  privilege  of  selling  liquor  in  the  "  New 
Building."  The  court  held  that  the  "  building  purchased  was  not 
entitled  to  the  privilege  existing  in  favor  of  the  hotel  property. 
The  law  unquestionably  intended  that  the  certificates  should  be 
confined  strictly  to  the  premises  to  which  they  were  applicable 
and  not  to  such  premises  as  might,  in  the  future  be  connected 
with  the  original  premises,  but  did  it  intend  that  it  should  not 
apply  to  the  original  premises,  that  were  entitled  to  the  exemption, 
simply  because  the  basement  was  made  into  a  barroom.  I  think 
not.  In  Matter  of  Moulton,  59  App.  Div.  29,  the  court  by  infer- 
ence sustains  this  position.  This  case  was  affirmed  in  168  N.  Y 
645. 

The  petitioner  further  contends  that  if  the  place  in  question 
was  a  hotel  at  the  time  the  Liquor  Tax  Law  was  passed,  it  was 
abandoned  as  such  and  the  exception  in  the  statute  relieving  Hill 
man  from  the  necessity  of  procuring  the  consents  of  residents 
does  not  apply  here.  It  was  held  in  Matter  of  Kessler,  163  N.  Y. 
208,  that :  "  In  order  to  deprive  the  place  of.  the  privilege  con 
ferred  by  the  statute  it  must  appear  that  there  was  a  real  and  sub- 
stantial abandonment  of  the  business  by  the  occupant.    " 

"  When  that  is  shown  it  will  terminate  the  privilege,  even 
though  the  suspension  should  be  for  but  a  brief  period.  But 
where  the  occupant  is  compelled  to  suspend  for  a  brief  period  by 
stress  of  circumstances,  or  from  an  accident,  *  *  *  the  right 
will  not  be  lost,  providing  the  business  is  resumed  at  the  first 
reasonable  opportunity."  The  plain  purpose  of  the  law  was,  that 
when  the  business  in  such  places  has  been  once  abandoned,  it 
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should  not  be  resumed  except  with  the  consent  of  the  residents. 
In  Matter  of  Hawkins,  1.65  N.  Y.  192,  the  court  held  that :  "  The 
privilege  not  attached  to  the  property  in  perpetuity,  and  is  not 
a  thing  that  necessarily  and  under  all  circumstances  runs  with 
the  land.  It  may  be  lost  by  abandonment,  or  nonuser,  when  the 
facts  and  circumstances  are  such  as  to  justify  the  conclusion  that 
the  owner  intended  to  discontinue  the  liquor  traffic  at  the  place. 
When  that  intention  is  clearly  established  the  period-  of  time 
during  which  the  place  is  vacant,  or  used  for  other  purposes,  is 
not  very  material."  And  further  where  the  statements  made  are 
immaterial,  although  technically  false,  they  are  not  false  within 
the  meaning  of  the  statute. 

Having  decided  that  the  place  was  a  hotel  March  23,  1896,  the 
only  remaining  question  for  us  to  consider  is  has  it  been,  within 
the  meaning  of  the  statute,  continuously  occupied  as  a  hotel  since. 
The  petitioner  contends  that  it  has  not  been  run  as  a  hotel  but 
as  a  boarding-house,  while  the  respondent  claims  the  reverse. 
The  evidence  shows  that  a  large  majority  of  the  people  staying 
at  the  house  were  persons  who  stayed  there  for  a  longer  time 
than  one  day  and  paid  for  their  accommodations  by  the  week  it 
they  stayed  one  week  or  longer  or  at  a  stipulated  price  per  week. 
On  the  other  hand  the  evidence  shows  that  any  one  who  came 
there  and  asked  for  lodging  and  meals  were  received  and  enter- 
tained, they  paying  twenty-five  cents  per  meal,  and  the  same  sum 
for  lodging,  and  each  witness,  who  had  kept  the  house  since 
March  23,  1896,  testified  that  they  always  kept  any  person  who 
came  there  and  asked  for  meals  and  lodgings,  if  they  had  the 
accommodations.  Merely  fixing  the  price  to  be  paid  does  not 
make  the  person  a  boarder  rather  than  a  guest.  Hancock  v. 
Rand,  94  N.  Y.  10,  and  cases  cited.  See  also  Metzger  v.  Schnabel, 
23  Misc.  Eep.  699.  There  are  numerous  decisions  holding  that, 
even  where  there  is  a  special  agreement  as  to  time  and  price,  it 
does  not  absolutely  disturb  the  relationship  of  innkeeper  and 
guest,  although  it  seems  to  be  well  settled  that  a  guest,  as  dis- 
tinguished from  a  boarder,  is  bound  for  no  stipulated  time  and 
stops  for  as  long  or  short  time  as  he  pleases,  paying,  while  he 
remains  the  customary  charge;  still  a  person  may  pay  by  the 
week  at  a  hotel  and  not  change  the  character  of  the  house  to  a 
boarding-house.  So  far  as  the  question  of  entertaining  people  is 
concerned,  I  think  the  evidence  sustains  a  finding  that  the  place 
has  been  ran  as  a  hotel  within  (he  fair  meaning  of  the  law.    Ofl 
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the  other  hand  the  evidence  shows  that  some  parts  of  this  building 
were  used  for  other  purposes  since  Commings  gave  up  running 
the  house,  rooms  were  rented  and  occupied  by  a  dressmaker,  who 
kept  house  in  the  rooms  she  occupied  and  other  similar  occur- 
rences ;  in  one  instance  leaving  only  five  rooms  for  guests.  With- 
out going  further  into  a  discussion  of  the  evidence  taken  before 
the  referee,  but,  after  a  thorough  and  careful  examination  of  all 
of  the  evidence^  it  seems  to  me  that  under  the  evidence  presented 
I  must  hold  that  the  respondent  has  failed  to  establish  his  con- 
tention that  the  premises  have  been  continuously  occupied  as  a 
hotel  within  the  meaning  of  the  Liquor  Tax  Law,  since  the  pas- 
sage of  that  law,  March  23,  1896. 

The  respondent  Hillman  claims  that,  as  he  acted  in  good  faith, 
the  statement  as  to  the  continuous  occupancy  of  the  hotel  is  im- 
material and  the  application  must  be  dismissed.  The  prohibition 
contained  in  section  24,  subdivision  2,  of  the  Liquor  Tax  Law, 
provides  that  the  prohibition  therein  shall  not  apply  to  a  place 
which,  on  the  23d  day  of  March,  1896,  was  lawfully  occupied  as 
a  hotel.  Section  17,  subdivision  8,  of  the  same  law,  provides  for 
filing  the  certificates  in  a  case  where  the  premises  are  within  the 
prescribed  limits  except  that  such  consent  shall  not  be  required 
for  any  place  described  in  said  statement  which  was  occupied  as 
a  hotel  March  23,  1896,  notwithstanding  the  traffic  in  liquors  was 
not  carried  on  thereat.  The  Court  of  Appeals  in  considering  a 
similar  case  (165  N.  Y.  191),  said  "  The  statement  in  the  applica- 
tion upon  which  the  order  was  based,  even  if  untrue,  was  wholly 
immaterial,  and  an  order  revoking  a  license  for  a  false  statement 
cannot  be  predicated  upon  such  a  representation.  There  was 
power  under  the  law  to  issue  the  certificate,  whether  the  business 
had  been  continuously  carried  on  at  the  place  in  question  or  not 
after  the  enactment  of  the  present  law.  The  statute  does  not 
require  the  use  of  the  premises  for  the  purpose  of  the  traffic  to 
be  continuous.  The  word  '  continuous '  does  not  apply  to  that 
provision  of  the  statute,  or  to  the  exception  therein  in  favor  of 
places  like  this." 

I  do  not  see  why  the  same  principle  will  not  apply  to  a  place 
occupied  as  a  hotel  March  23,  1896,  although  no  liquor  was  sold. 
Again  at  page  192  the  court  says :  "  Nor  is  it  necessary  to  pro- 
duce the  consents  required  by  subdivision  8  of  section  17.  All 
that  is  necessary  to  state  in  order  to  relieve  the  applicant  from 
the  necessity  of  filing  consents  is  that  the  traffic  was  actually  and 
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lawfully  carried  on  upon  the  premises  March  23, 1896.  The  word 
'.continuously '  which  is  used  in  the  same  subdivision,  refers  t.) 
a  case  where  consents  are  necessary,  for  other  places,  and  having 
been  once  obtained  and  filed,  are  preserved  and  kept  in  force  so 
long  as  the  place  shall  be  continuously  occupied  for  the  traffic. 
Inasmuch  as  no  consents  were  necessary  and  the  place  in  question 
was  expressly  excepted  from  the  provisions  of  the  law  which 
required  consents  to  be  filed,  the  statement  in  the  application, 
whether  true  or  false,  was  utterly  immaterial.  In  Matter  of 
Eessler,  163  N.  Y.  205,  this  question  was  not  raised  or  passed 
upon.  It  was  assumed  by  both  parties  in  that  case  that  it  was 
necessary  under  the  statute  that  the  traffic  should  be  continuous 
in  order  to  entitle  the  applicant,  who  had  not  procured  the  con- 
sents prescribed,  to  the  certificate.  Clearly  it  is  not,  as  will  be 
seen  by  a  careful  reading  of  the  statute.  All  that  was  decided 
in  that  case  was  that,  under  the  facts  and  circumstances  dis- 
closed, the  traffic  was  continuous  within  the  fair  meaning  of  the 
statute."  It  was  also  held  in  the  Kessler  case  that :  "  The  false 
statements  in  an  application  for  a  certificate  which  will  justify 
its  revocation  under  the  statute  must  relate  to  some  material 
matter  of  fact,  and  it  must  be  shown  that  such  fact  was  wilfully 
misstated  by  the  applicant." 

There  is  nothing  in  this  case  to  show  the  statements  made  by 
Hillman  were  wilfully  false.  The  evidence  shows  that  in  Hill- 
man's  application  for  a  liquor  tax  certificate,  his  grantor  made  a 
statement  under  oath,  "  that  prior  to  March  23,  1896,  he  was  and 
had  been  for  about  four  years  the  owner  and  proprietor  of  the 
hotel  on  Commings'  Corner  in  Main  street,  known  as  Commings' 
Hotel  or  the  Commings'  House,  and  that  said  building  had  been 
continuously  occupied  as  a  hotel  since  that  time."  Hillman 
swore  he  never  was  inside  of  the  house  until  he  bargained  for  it, 
some  few  months  before  he  made  his  application  for  the  certifi- 
cate. If  I  correctly  construe  the  meaning  of  the  court  in  163  and 
165  New  York,  supra,  the  principle  applied  in  163  New  York  is 
the  same  as  the  case  under  consideration  excepting  that  the  court 
held  in  that  case  that  the  premises  had  been  continuously  occu- 
pied as  a  hotel,  while  in  this  case  I  hold  they  had  not  been.  We 
find  ourselves  confronted  with  the  decision  of  the  Appellate 
Division,  holding  that  the  question  of  good  faith  is  immaterial, 
and  the  Court  of  Appeals,  deciding  that  it  must  be  shown  that 
the  facts  were  wilfully  misstated.    If  it  must  be  shown  that  the 
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facts  were  wilfully  mistated  then  certainly  the  question  of  good 
faith  is  material,  and  the  evidence,  failing  to  show  that  the  state- 
ments of  Hillman  were  wilfully  misstated  and  on  the  contrary 
showing  that  he  acted  in  good  faith,  it  .seems  to  me  that,  under 
the  decisions  of  the  Court  of  Appeals,  the  application  to  revoke 
and  cancel  the  said  certificate  must  be  denied. 

Application  denied  with  costs. 


County  Court,  Ulster  County,  January,  1903.  Reported.  39  Misc.  698. 

Matter  of  the  Petition  of  Feed  L.  Ryon,  for  an  Order  Revoking 
and  Cancelling  Liquor  Tax  Certificate  No.  30,326,  issued  to 
John  P.  Adch  moody. 

Liquor  tax  Law — Bedrooms  of  a  hotel  too  small — Dwelling  erected  to 
defeat  the  granting  of  a  certificate. 

A  liquor  tax  certificate,  for  a  hotel,  must  be  revoked  where  it  appears 
that  at  the  time  when  the  holder  applied  for  the  certificate  some  of  the 
bedrooms  of  his  hotel  did  not  comply  with  the  requirements  of  the  Liquor 
Tax  Law  in  regard  to  floor  area  and  cubic  feet  of  space  and  were  of  less 
area  and  space  than  required  by  the  statute. 

A  small  house,  erected  with  intent  to  defeat  the  granting  of  a  liquor  tax 
certificate,  but  rented  and  occupied  by  a  man  and  his  wife  as  a  home,  Is 
a  building  "occupied  exclusively  for  a  dwelling"  within  the  meaning  of 
the  statute,  and,  where  the  house  is  within  two  hundred  feet  of  the  hotel, 
the  licensee's  statement,  in  his  application,  that  there  is  no  dwelling 
within  two  hundred  feet  of  the  hotel  is  material  and  is  false. 

Application  for  an  order  revoking  and  cancelling  a  liquor  tax 
certificate. 

George  Davis  (Chas.  F.  Cantine,  of  counsel),  for  petitioner. 
Brinnier  &  Searing,  for  John  P.  Auchmoody. 

Van  Etten,  J.  This  is  an  application,  for  the  revocation  of 
liquor  tax  certificate,  issued  to  John  P.  Auchmoody,  because  of 
alleged  false  statements  in  the  application  for  such  certificate. 

Application  was  made  for  a  license  known  as  a  hotel  license 
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and  in  such  case  the  Liquor  Tax  Law  provides  that  a  building, 
used  as  a  hotel  and  located  as  is  the  one  in  question,  shall  contain 
at  least  six  bedrooms,  each  of  which  shall  have  at  least  eighty 
square  feet  of  floor  area  and  shall  have  at  least  600  cubic  feet  of 
space  therein.  The  bedrooms  in  the  hotel  of  Auchmoody  did  not 
answer  the  requirements  of  the  Liquor  Tax  Law,  and  contained  a 
less  number  of  cubic  feet  than  the  law  required. 

The  floor  area  of  some  of  the  bedrooms  was  only  about  fifty -four 
square  feet  and  they  contained  only  about  384  cubic  feet  of  space 
therein. 

Where  the  Legislature  has  required  that  a  hotel  shall  have 
rooms  containing  at  least  eighty  square  feet  of  floor  area,  the 
court  has  no  power  to  say  that  a  room,  containing  seventy,  sixty, 
or  fifty-four  square  feet,  or  less,  will  answer  the  requirements  of 
the  statute. 

I  think  the  provision  of  the  statute  mandatory.  If  it  had 
appeared  in  the  application  that  the  rooms  in  question  were  not 
of  the  sizes  required  by  law,  a  certificate  would  undoubtedly  have 
been  refused.  Where  it  appears,  after  a  license  has  been  granted, 
that  the  law  has  not  been  complied  with,  the  certificate  should  be 
revoked. 

It  was  held  in  Matter  of  Barnard,  48  App.  Div.  424,  that  the 
court  must  decide  the  matter  as  of  the  time  when  the  application 
was  made,  and,  if  a  false  statement  was  made  in  the  application, 
it  is  then  the  duty  of  the  court  to  revoke  the  license. 

Immediately  prior  to  the  granting  of  this  license  a  small  house 
was  erected,  which,  since  May  4, 1902,  has  been  used  and  occupied 
as  a  dwelling  and  home  by  Abram  Hornbeck  and  wife,  and  they 
have  paid  rent  for  it.  Although  it  appears  that  the  building 
was  erected  with  the  avowed  purpose  and  intent  of  defeating  the 
granting  of  the  liquor  certificate  in  question,  yet,  where  the 
dwelling  is  actually  used  as  a  dwelling  and  home  by  a  man  and 
wife,  it  comes  within  the  provisions  of  the  Liquor  Tax  Law.  This 
building  is  located  within  two  hundred  feet  of  the  building  used 
and  occupied  by  Auchmoody  as  a  hotel,  and  the  application  for 
the  certificate  contained  false  statements  as  to  there  being  no 
dwelling  within  two  hundred  feet. 

For  these  reasons  the  application  of  the  petitioner  is  granted, 
with  $25  costs. 


Application  granted,  with  $25  costs. 
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Second    Appellate    Department,    January    Term,    1903.    Reported. 
78   App.    Div.   592. 

In   the   Matter  of  the  Voluntary   Dissolution   of   the  Malcom 

Brewing  Company. 

Heney  Doscher,  Appellant;  George  Malcom  and  Others, 
Directors,  and  C.  Henry  Offerman  and  Albert  H.  F.  Seeger, 
Temporary  Eeceivers  of  the  Malcom  Brewing  Company, 
Bespon  dents. 

Voluntary  dissolution  of  a  brewing  corporation — When  a  sale  of  the 
entire  properties  will  not  be  ordered  before  the  corporation  is 
dissolved. 

In  a  proceeding  for  the  voluntary  dissolution  of  a  brewing  corporation 
the  court  should  not,  except  for  the  most  cogent  reasons,  authorize  a  sale 
of  all  the  property  of  the  corporation  prior  to  the  entry  of  the  final  order 
dissolving  the  corporation. 

Evidence  that  the  liquor  tax  certificates  held  by  the  corporation  to 
secure  advances  to  its  customers  were  constantly  depreciating  in  value 
and  that,  if  not  renewed  at  the  expiration  thereof,  certain  chattel 
mortgages  held  by  the  corporation  would  also  depreciate  in  value  and  that 
the  temporary  receivers  who  were  authorized  to  continue  the  business 
had  not  been  able  to  extend  the  business  by  making  loans  to  new 
customers  to  enable  them  to  fit  up  their  places  and  obtain  licenses,  does 
not  constitute  a  sufficient  reason  for  authorizing  a  sale  of  the  property  of 
the  corporation  prior  to  its  dissolution. 

Hikschberg,  J.,  dissented. 

Appeal  by  Henry  Doscher  from  an  order  of  the  Supreme  Court, 
made  at  the  Kings  County  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  2d  day  of  December, 
1902,  conferring  the  powers  of  permanent  receivers  upon  the  tem- 
porary receivers  appointed  in  the  proceeding,  and  granting  leave 
to  said  receivers,  to  sell  the  corporate  property  of  the  Malcom 
Brewing  Company. 

Henry  F.  Cochrane,  for  the  appellant. 

WilUam  H.  Hamilton,  for  the  respondents. 

Jenks,  J. :  This  is  an  appeal  by  a  creditor  and  a  stockholder 
from  an  order  of  the  Special  Term,  in  voluntary  proceedings  for 
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the  dissolution  of  a  corporation,  vesting  the  temporary  receivers 
with  all  of  the  estate,  real  and  personal,  of  the  said  corporation, 
and  empowering  them  to  sell  it  at  public  auction.  On  July  28, 
1902,  two  orders  were  made,  one  appointing  a  referee  and  direct- 
ing that  all  persons  interested  should  show  cause  before  him  on 
October  30,  1902,  why  the  corporation  should  not  be  dissolved; 
and  the  other  appointing  the  temporary  receivers  and  directing 
that  they  should  continue  the  business  so  far  as  was  necessary 
to  prevent  loss,  waste  or  sacrifice  of  the  property  of  the  corpo- 
ration. After  the  said  orders  were  made,  the  appellant  caused  a 
petition  in  involuntary  bankruptcy  to  be  filed  against  the  corpo- 
ration in  the  United  States  District  Court,  and  thereupon  an 
order  was  made  in  that  court  restraining  all  further  proceedings 
before  the  said  referee,  save  to  adjourn  the  hearings,  until  after 
an  adjudication  in  the  bankruptcy  proceedings,  or  a  termination 
thereof  by  their  dismissal.  The  order  now  appealed  from  was 
made  before  the  determination  of  these  proceedings  in  bank- 
ruptcy. 

This  proceeding  is  purely  statutory,  and  the  statute  ( Code  Civ. 
Pro.  §  2419,  et  seq.)  must  be  strictly  pursued.  (Matter  of  Dolge- 
ville  El.  L.  &  P.  Co.,  160  N.  Y.  500,  502 ;  Matter  of  Binghamton 
General  El.  Co.,  143  id.  261,  264.)  Meanwhile  as  the  corporation 
lives  until  the  final  order  of  the  court  decreeing  dissolution 
(Drew  v.  Longwell,  81  Hun,  144;  People  v.  Ballard,  134  N.  Y. 
269,  294),  the  property  of  the  corporation  is  in  custodia  legis 
through  the  temporary  receivers.  (Matter  of  Lenox  Corporation, 
57  App.  Div.  519;  affd.,  167  N.  Y.  623.)  The  statute  prescribes 
that  the  allegations  and  proofs  of  the  parties  must  be  heard  and 
determined  by  the  court  or  a  referee.  And  it  is  only  after  such 
hearing  and  the  determination  of  the  court  thereupon,  made  after 
notice,  that  the  final  order  of  dissolution  can  be  made.  There  is 
specific  statutory  authority  that  while  the  proceedings  are  pend- 
ing an  order  of  this  character  may,  in  the  discretion  of  the  court, 
be  made  (Code  Civ.  Proc.  §  2423)  so  that  the  question  presented 
is  whether  the  facts  shown  justify  such  exercise  of  discretion.  I 
think  that  the  court,  upon  an  application  for  such  order,  should 
confine  its  consideration  to  the  reasons  given,  which  would  then 
justify  the  order,  and  that  it  should  not  base  its  decision  upon  a 
forecast  of  the  outcome  of  the  proceedings,  because  it  would 
thereby,  in  effect,  substitute  its  determination  of  a  material  issue 
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upon  affidavits  for  a  decision,  which  the  statute  requires  must  be 
reached  after  a  hearing  by  the  court  or  a  referee.  This  kind  of 
practice  is  condemned  in  Brush  v.  Jay  (113  N.  Y.  482).  The 
effect  of  this  order  is  the  same  as  that  which  would  follow  the 
final  order  for  dissolution  made  after  a  trial,  and  it  should  not 
be  granted  as  to  property  non-perishable  save  under  the  most 
cogent  circumstances.  It  is  not  a  complete  answer  to  urge  that 
even  though  there  is  a  sale,  yet  the  proceeds  thereof  are  in  hand, 
so  that  if  the  corporation  be  not  dissolved,  it  would  have  the 
means  wherewith  to  continue.  For  there  is  a  manifest  difference 
between  a  corporation  equipped  for  its  business,  with  a  current 
business,  and  one  divested  of  all  its  property  save  cash  on  hand 
available  to  begin  its  business  life  anew.  If  the  court  should,  for 
any  reason,  refuse  a  dissolution,  it  is  obvious  that  the  corporation 
should,  as  far  as  possible,  be  unaffected  by  futile  proceedings. 

The  petitioners  state  that  it  will  be  for  the  benefit  of  all  parties 
interested  in  the  assets  of  the  said  company  to  have  all  the 
property  of  the  said  corporation  forthwith  sold  together  as  that 
of  a  going  concern  at  public  auction.  It  is  said  that  in  accord- 
ance with  the  invariable  practice  of  business  this  company,  on  or 
about  the  first  day  of  May  last,  caused  moneys  to  be  advanced  to 
about  $55,000  in  all  for  the  purpose  of  renewing  the  various 
liquor  licenses  issued  to  its  customers;  that  by  way  of  security 
for  said  moneys  it  received  at  the  time  transfers  of  the  various 
liquor  tax  certificates;  that  the  said  company  also  holds  chattel 
mortgages  covering  the  fixtures  belonging  to  these  various  cus- 
tomers to  the  extent  of  over  f 90,000 ;  that  the  said  liquor  tax 
licenses  or  certificates  depreciate  in  value  month  by  month  to  the 
extent  of  one-twelfth  of  their  original  cost;  that  unless  they 
should  be  renewed  on  or  before  the  first  day  of  May  next,  and 
held  by  the  same  parties  who  may  hold  said  chattel  mortgages, 
the  latter  will  become  greatly  reduced  as  an  asset  of  the  company ; 
that  the  main  purpose  of  the  temporary  receivers  has  necessarily 
been  in  the  continuance  of  the  company's  business,  to  hold  the 
business  and  continue  it  in  the  condition  and  to  the  extent  of  the 
same  as  it  existed  upon  their  appointment ;  that  by  reason  of  their 
restricted  powers  the  receivers  have  been,  and  will  be,  unable  to 
extend  the  business,  which  is  mainly  done  by  making  loans  to 
new  customers  for  the  purpose  of  fitting  up  new  places  and  pro- 
curing licenses  for  them,  or  taking  over  licenses  and  chattel  mort- 
gages on  old  places  held  by  other  businesses,  and  that  if  the  trade 
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of  thfeir  present  customers,  with  their  accounts,  licenses  and 
chattel  mortgages,  could  be  transferred,  along  with  the  real 
estate,  machinery  and  all  other  property  of  the  company  as  a 
going  concern,  the  same  would  bring  considerably  more  if  sold 
at  this  time  than  at  any  later  day.  These  are  all  of  the  reasons 
submitted.  It  may  be  answered  that,  of  course,  the  licenses  nat- 
urally depreciate  by  one-twelfth  as  each  month  of  their  year's  life 
passes  away,  and  that  it  is,  of  course,  true  that  if  the  licenses  be 
not  renewed  the  value  of  the  chattel  mortgages  will  naturally 
depreciate,  but  this  is  a  condition  natural  to  the  character  of 
such  business  by  whomsoever  conducted.  Nor  is  there  any  reason 
why  the  property  should  be  sold  because  the  receivers  have  not 
been  able  to  extend  the  business.  Their  duty,  as  prescribed  by 
the  very  order  of  their  appointment,  is  to  preserve  the  business  in 
custodia  legis;  they  are  not  placed  in  charge  to  extend  that  busi-. 
ness.  Of  course,  if  the  accounts,  licenses  and  chattel  mortgages 
could  be  sold  now,  they  would  naturally  bring  more  than  at  a 
later  period,  for  the  very  reason  stated  by  the  petitioner,  to  wit, 
that  the  value  of  the  licenses  naturally  diminishes  as  their  life 
is  shortened.  But  no  other  isolated  reason  is  given  why  the 
property  would  bring  more  presently  than  it  would  if  sold  at  a 
later  time. 

Of  course,  the  unusual  delay  in  the  proceedings  may  be  attrib- 
uted to  the  opposition  of  this  appellant,  who  availed  himself  of 
another  forum,  and  that  delay  may  seem  to  the  respondents,  who 
represent  the  very  great  majority  of  the  stockholders  and  the 
receivers,  as  capricious  and  ill-founded,  but  even  so,  the  present 
application,  so  drastic  in  its  character,  cannot  be  decided  upon 
a  principle  of  just  retaliation,  but  solely  upon  the  considerations 
heretofore  stated.  We  are  apprised  in  the  brief  of  the  learned 
counsel  for  the  respondents  that  the  very  able  and  learned  district 
judge  has  decided  the  proceeding  in  bankruptcy  adversely  to  the 
appellant.  Even  though  the  appellant  may  appeal  and  seek  a 
further  stay  upon  his  appeal,  yet  I  think  it  most  unlikely  that 
any  court  would  further  stay  the  proceedings  before  the  referee 
in  the  matter  of  the  voluntary  dissolution,  or,  in  any  event,  would 
do  aught  but  stay  distribution  of  the  assets,  provided  the  referee 
found  for  a  dissolution  and  the  court  affirmed  his  finding  by  its 
final  order  therefor.  The  period  intervening  the  present  time  and 
the  first  of  May  should  be  sufficient  for  a  hearing,  a  final  order 
and  a  sale,  if  such  be  the  result  of  the  determination  of  the  court. 
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If  not,  or  if  there  be  any  further  let  or  hindrance,  then  possibly  a 
case  may  be  presented  stronger  than  the  present  application. 

I  recommend  that  the  order  be  reversed,  without  costs,  and 
without  prejudice  to  the  receivers  to  renew  the  motion  at  any 
time  upon  additional  facts. 

Goodrich,  P.  J.  Bartlett  and  Hooker,  J  J.,  concurred; 
Hirschberg,  J.,  dissented. 

Order  reversed,  without  costs. 


Second    Appellate    Department,    January   Term,    1903.    Reported. 
79  App.    Div.  24. 

The  People  of  the  State  of  New  York  ex  rel.  Samuel  Sandman, 
Respondent,  v.  Fred  H.  Tuthill,  a  Justice  of  the  Peace  in  and 
for  the  County  of  Suffolk,  Appellant,  Impleaded  with  Edgar 
W.  Steele. 

Information  that  a  crime  has  been  committed — A  statement  that  certain 

persons   committed   the   crime   of  misdemeanor   in   that,   at  a  time 

and  place  stated,  they  violated  the  Liquor  Tax  Law,  is  insufficient. 

Section  148  of  the  Code  of  Criminal  Procedure,  which  provides,  "Whea 

an  Information  is  laid  before  a  magistrate,  of  the  commission  of  a  crime, 

he  must  examine  on  oath  the  informant  or  prosecutor,  and  any  witnesses 

he  may  produce,  and  take  their  depositions  in  writing,  and  cause  them  to 

be  subscribed  by  the  parties  making  them,"  and  section  149  of  that  Code, 

which  provides,  "The  depositions  must  set  forth  the  facts  stated  by  the 

prosecutor  and  his  witnesses,  tending  to  establish  the  commission  of  the 

crime  and  the  guilt  of  the  defendant,"  contemplate  that  the  information 

shall  set  forth  that  a  definite  crime  has  been  committed,  not  with  all  the 

particularity  of  an  indictment,  but  with  sufficient  deiiniteness  to  inform 

the  magistrate  that  some  particular  offense  against  the  law  is  charged. 

An  information  which  alleges  that  certain  persons  "did  commit  the 
crime  of  misdemeanor  in  that  they  did,  at  the  time  and  place  above 
named,  unlawfully,  wilfully  and  knowingly  violate  the  Liquor  Tax  Law  of 
the  State  of  New  York,"  is  fatally  defective. 

Appeal  by  the  defendant,  Fred  H.  Tuthill,  a  justice  of  the  peace 
in  and  for  the  county  of  Suffolk,  from  an  order  of  the  Supreme 
Court,  made  at  the  Suffolk  Special  Term  and  entered  in  the  office 
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of  the  clerk  of  the  county  of  Suffolk  on  the  25th  day  of  February, 
1902,  granting  an  absolute  writ  of  prohibition  against  the  said 
defendant. 

William  Vanamee,  for  the  appellant. 

Joseph  M.  Belford,  for  the  respondent. 

Woodward,  J.:  The  writ  now  under  consideration  absolutely 
prohibits  and  restrains  the  appellant,  a  justice  of  the  peace  of  the 
county  of  Suffolk,  from  issuing  any  compulsory  process  of  sub- 
poena under  a  certain  information  previously  laid  before  him  by 
one  Edgar  W.  Steele,  a  special  excise  agent  of  this  State.  The 
information  is  made  upon  information  and  belief  "  that  on  or 
after  the  1st  day  of  May,  1901,  at  the  town  of  Eiverhead,  in  said 
County  of  Suffolk,  one  David  Sandman  and  other  persons  of  said 
'town  of  Eiverhead,  County  of  Suffolk,  did  commit  the  crime  of 
misdemeanor  in  that  they  did  at  the  time  and  place  above  named, 
unlawfully,  wilfully  and  knowingly  violate  the  Liquor  Tax  Law 
of  the  State  of  New  York."  Acting  upon  this  information  sub- 
poenas were  issued  and  the  relator,  Sandman,  was  examined  on 
each  of  six  different  days,  and  was  subsequently  committed  for 
contempt  in  refusing  to  answer  a  certain  question  on  the  ground 
that  it  might  tend  to  incriminate  him.  He  was  released  from  the 
county  jail  upon  a  writ  of  habeas  corpus,  on  the  ground  that  the 
information  on  which  the  proceeding  rested  was  wholly  insuffi- 
cient, but  the  magistrate  continued  to  take  testimony  under  tht 
information,  and  the  necessary  steps  were  taken  to  secure  the 
writ  appealed  from. 

The  question  presented  is  whether  the  information  on  which 
the  proceeding  before  the  justice  of  the  peace  was  instituted  and 
conducted  was  sufficient  to  give  jurisdiction.  There  can  be  no 
reasonable  question  upon  this  point;  the  information  does  not 
comply  with  the  letter  or  spirit  of  the  statute.  Section  148  of  the 
Code  of  Criminal  Procedure,  which  is  the  authority  for  the  pro- 
ceeding, if  any,  provides :  "  When  an  information  is  laid  before 
a  magistrate,  of  the  commission  of  a  crime,  he  must  examine  on 
oath  the  informant  or  prosecutor,  and  any  witnesses  he  may  pro- 
duce, and  take  their  depositions  in  writing,  and  cause  them  to 
be  subscribed  by  the  parties  making  them."  It  is  not  a  compli- 
ance with  this  statute  to  declare  generally  that  "the  crime  of 
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misdemeanor"  has  been  committed  on  or  after  a  given  date, 
within  a  given  township,  by  a  violation  of  the  Liquor  Tax  Law. 
The  statute  contemplates  that  the  information  shall  set  forth  that 
a  definite  crime  has  been  committed,  not  with  all  of  the  particu- 
larity of  an  indictment,  but  with  sufficient  definiteness  so  that  the 
magistrate  may  know  that  some  particular  offense  against  the 
law  is  charged.  This  is  evident  from  the  provisions  of  section 
149  of  the  Code  of  Criminal  Procedure,  which  provides  that  "  The 
depositions  must  set  forth  the  facts  stated  by  the  prosecutor  and 
his  witnesses,  tending  to  establish  the  commission  of  the  crime 
and  the  guilt  of  the  defendant."  It  is  "  the  crime "  which  the 
depositions  must  tend  to  establish,  and  section  148  provides  for 
information  "  of  the  commission  of  a  crime."  To  make  a  general 
allegation  that  some  one  has  been  guilty  of  a  violation  of  the 
Liquor  Tax  Law,  a  general  statute  providing  the  details  regulat- 
ing the  sale  of  intoxicating  liquors,  and  then  to  permit  a  general 
inquiry  of  the  defendant  and  others  as  to  the  entire  details  of  the 
conduct  of  the  liquor  business,  would  be  an  act  so  entirely  hostile 
to  our  system  of  jurisprudence  as  to  shock  the  sense  of  justice  of 
English-speaking  people  generally.  It  would  be,  in  effect,  to  make 
a  man  his  own  accuser,  and  to  subject  every  detail  of  his  business 
to  judicial  investigation  at  the  whim  or  caprice  of  every  person  in 
the  community.  The  statute  may  serve  a  useful  purpose  within 
reasonable  limits,  but  to  give  it  the  construction  demanded  by 
the  appellant  is  to  make  it  an  instrument  of  petty  persecution, 
having  no  sanction  in  our  system.  The  information  must  set 
forth  that  "  a  crime  "  has  been  committed  in  order  that  the  magis- 
trate shall  have  jurisdiction,  and  we  are  clearly  of  opinion  that 
the  information  before  the  justice  in  this  proceeding  did  not  meet 
the  requirements  of  the  law.  (See  People  ex  rel.  Allen  v.  Hagan, 
170  N.  Y.  46,  51.) 

We  are  of  opinion  that  under  the  provisions  of  section  2100  of 
the  Code  of  Civil  Procedure  the  court  had  full  power  to  make  the 
order  appealed  from. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Goodrich,  P.  J.,  Bartlbtt,  Hirschberg  and  Jenks,  JJ.,  con- 
curred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Fourth    Appellate    Department,    January    Term,    1903.    Reported. 
79    App.    Div.  409. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise, 
Respondent,  v.  The  Union  Surety  and  Guaranty  Company, 
Appellant. 

Certification  of  a  check  at  the  request  of  the  drawer — A  surety  for  the 
bank  is  not  discharged  because  the  bank  credits  the  amount  of 
the  check  to  the  account  of  the  payee. 

The  certification,  at  the  request  of  the  drawer,  of  a  check  drawn  by  a 
special  deputy  commissioner  of  excise  upon  excise  funds  deposited  with  a 
bank,  and  the  transfer  at  the  time  of  such  certification  to  the  account  of 
the  payee,  without  the  knowledge  or  acquiescence  of  the  payee  or  the 
drawer,  of  the  amount  of  the  check,  will  not,  in  the  event  of  the  non- 
payment of  the  check  when  presented  with  due  diligence,  discharge  the 
drawer  from  liability  to  the  payee  and  thus  relieve  the  surety  upon  the 
bond,  given  by  the  bank  to  secure  the  faithful  performance  of  its  duties 
as  depositary,  from  liability  to  the  State  Commissioner  of  Excise  for  the 
amount  of  such  check. 

"Williams,  J.,  dissented. 

Appeal  by  the  defendant,  The  Union  Surety  and  Guaranty  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Oswego 
on  the  23d  day  of  July,  1902,  upon  the  decision  of  the  court  rend- 
ered after  a  trial  at  the  Oswego  Trial  Term  before  the  court  with- 
out a  jury,  the  case  having  been  submitted  upon  an  agreed  state- 
ment of  facts,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  eighth  day  of  August,  1902,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  exceptions  filed. 

William  B.  Brice,  for  the  appellant. 

Sheldon  B.  Mead,  for  the  respondent. 

Spring,  J. :  Plaintiff  is  the  State  Commissioner  of  Excise  and 
one  of  his  depositaries  was  the  City  National  Bank  at  Buffalo. 

The  defendant,  pursuant  to  section  13  of  the  Liquor  Tax  Law 
(Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1900,  chap.  367) 
became  a  surety  for  the  bank,  and  the  bond  which  it  gave  to  the 
plaintiff  contained  this  condition:  "Now,  therefore,  the  condi- 
tion of  this  obligation  is  such  that  if  the  above  bounden,  The  City 
National  Bank  of  Buffalo  shall  and  will  safely  keep  all  such 
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moneys  that  may  be  so  deposited  in  or  held  by  said  Bank  on 
deposit  as  aforesaid,  and  shall  and  will  promptly  pay  the  same 
over  at  any  and  all  times  upon  legal  demand  therefor,  then  this 
obligation  to  be  void  otherwise,  to  remain  in  full  force  and 
effect." 

The  Special  Deputy  Commissioner  of  Excise  for  the  county  of 
Erie,  during  the  year  1901,  collected  for  the  plaintiff  and  depos- 
ited in  said  bank  the  sum  of  $5,578.08.  Between  the  twentieth 
day  of  May  and  the  tenth  day  of  July  of  that  year  said  Special 
Deputy  Commissioner  gave  seven  checks  payable  to  the  order 
respectively  of  supervisors  and  other  officials  to  whom  said  money 
was  properly  payable,  the  aggregate  amount  of  said  checks  being 
$3,795.53.  These  seven  checks  as  they  were  issued  were  certified 
by  the  bank  at  the  request  of  the  drawer.  There  were  two  other 
uncertified  checks  issued  aggregating  $1,782.55.  All  of  these 
checks  were  delivered  to  their  respective  payees  and  were  pre- 
sented to  the  depositary,  but  payment  was  refused  as  the  bank  in 
the  meantime  had  failed,  and  its  assets  were  in  the  possession  of 
a  receiver.  There  is  no  question  raised  that  the  drawer  unduly 
delayed  the  delivery  of  any  of  these  checks,  or  that  the  payees 
were  tardy  in  their  presentation.  On  the  other  hand,  it  is  stipu- 
lated that  the  checks  were  duly  indorsed  and  presented  and 
payment  thereon  duly  demanded.  At  the  time  the  checks  were 
certified  the  officers  of  the  bank,  apparently  without  the  knowl- 
edge or  acquiescence  either  of  any  of  the  payees  or  the  drawer, 
transferred  to  the  account  of  each  payee  the  amount  represented 
by  his  check.  The  checks  have  never  been  paid,  and  this  action 
is  brought  by  the  plaintiff  to  recover  upon  the  bond  of  the  surety 
company.  The  defendant  concedes  that  it  is  liable  for  the  amount 
represented  by  the  uncertified  checks,  but  contends  that  the  fact 
that  the  other  checks  were  certified  was  a  transfer  to  the  credit 
of  each  payee  of  the  amount  of  his  check,  releasing  the  drawer 
and  consequently  the  surety  company. 

We  think  this  position  is  untenable.  The  effect  of  the  certify- 
ing of  these  checks  was  that  the  bank  guaranteed  the  genuineness 
of  the  signature  of  the  drawer,  that  it  had  in  its  custody  sufficient 
funds  to  meet  them,  and  agreed  that  the  money  should  not  be 
withdrawn  to  the  prejudice  of  the  holder  of  the  check.  The  payee 
of  a  certified  check,  where  the  certification  is  procured  by  the 
drawer,  is  not  a  party  to  the  transaction  and  is  not  bound 
by  it. 
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The  learned  counsel  for  the  appellant  relies  upon  First  National 
Bank  of  Jersey  City  v.  Leach  (52  N.  Y.  350).  In  that  case  the 
check  was  procured  to  be  certified  by  the  holder  and  not  by  the 
drawer,  and  it  was  held  that  this  act  on  the  part  of  the  holder 
discharged  the  drawer  and  operated  as  a  payment  between  these 
two.  The  court,  however,  is  particular  to  say  that  "  this  would 
not  discharge  the  drawer  of  a  check  who  himself  procured  it  to  be 
certified  and  then  put  it  in  circulation." 

In  Selover's  Negotiable  Instruments  Law  (§  129)  the  rule  is 
thus  stated :  "  Where  the  drawer  of  a  check  procures  its  certifica- 
tion by  the  bank  he  still  remains  liable,  but  where  the  holder 
obtains  the  certification,  the  drawer  and  all  prior  indorsers  are 
discharged  from  liability." 

To  the  same  effect  is  Norton  on  Bills  and  Notes  (2d  ed.  400). 

Crawford's  Annotated  Negotiable  Instruments  Law  (2d  ed. 
notes  under  §  324)  says :  "  But  where  the  check  is  certified  when 
delivered  it  does  not  constitute  payment  any  more  than  an  uncer- 
tified check;  and  if  it  is  presented  promptly  and  dishonored,  the 
loss  must  fall  upon  the  drawer." 

The  reason  for  the  rule  would  seem  to  be  that  where  the  drawer 
procures  the  certification  himself  the  bank  knows  that  the  check 
has  not  been  put  into  circulation,  and  the  act  done  is  for  the  bene- 
fit and  at  the  instance  of  the  drawer.  The  payee  of  the  check  has 
taken  no  part  in  the  certification  and  it  is  done  without  his  knowl- 
edge. On  the  other  hand,  where  the  holder  of  a  check  presents  H 
to  the  bank,  procures  its  certification,  he  is  the  one  that  secures 
the  transfer  of  the  fund  to  his  own  account,  and  consequently 
the  drawer  is  discharged.  If  the  rule  contended  for  by  the  appel- 
lant is  correct,  then  it  would  be  unsafe  for  one  to  accept  a  certi- 
fied check  unless  he  well  knew  the  bank  was  solvent.  The  certifi- 
cate to  a  check  instead  of  adding  to  it  might  lessen  its  value  as 
commercial  paper.  The  Negotiable  Instruments  Law  (Laws  of 
1897,  chap.  612,  §  324)  is  as  follows:  "Where  the  holder  of  a 
check  procures  it  to  be  accepted  or  certified  the  drawer  and  all 
indorsers  are  discharged  from  liability  thereon."  This  limits  the 
discharge  of  the  drawer  to  the  act  of  the  holder  in  procuring  the 
certificate. 

The  payees  of  the  check  did  not  know  of  the  transfer  of  the 
money  to  their  accounts  and  consequently  never  assented  thereto. 
They  presented  the  checks  for  the  money  in  the  usual  way  and 
failed  to  get  it.    They  may  have  desired  payment  on  the  checks 
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instead  of  having  the  money  placed  to  their  credit,  without  any 
knowledge  or  any  action  on  their  part.  If  the  position  taken 
by  the  surety  company  is  correct,  the  bare  acceptance  of  the 
checks  operated  as  a  payment  to  the  extent  of  the  sums  which  they 
purported  to  represent.  We  find  no  authority  sustaining  any 
such  principle. 

The  condition  of  the  bond  given  by  the  defendant  was  that  it 
"will  promptly  pay  the  same  over  at  any  and  all  times  upon  legal 
demand  therefor."  This  condition  of  the  bond  has  not  been  com- 
plied with,  for  the  bank  refused  to  pay  the  checks  drawn  on  this 
fund  by  the  plaintiff.  In  cases  of  this  kind,  where  bonds  are 
given  for  the  protection  of  a  State  department,  the  surety  com- 
pany will  be  held  to  a  rigid  construction  of  its  agreement. 

The  facts  in  this  case  were  stipulated  and  submitted  to  the 
trial  judge,  without  a  jury,  and  a  formal  decision  was  rendered  by 
him  separately  stating  the  findings  of  fact  and  conclusions  of  law. 
It  appears  from  these  stipulated  facts  that  since  the  City 
National  Bank  has  been  in  the  hands  of  a  receiver  dividends  tt> 
the  amount  of  fifty  per  cent,  have  been  made,  and  those  repre- 
sented by  the  seven  checks  in  question  are  still  retained  by  the 
receiver  and  no  payment  has  been  made  on  the  checks  by  reason 
thereof.  It  does  not  appear  whether  or  not  the  checks  have  ever 
been  returned  to  the  plaintiff  or  been  canceled.  The  effect  of  the 
judgment  and  its  payment  by  the  surety  company  would  be  to 
subrogate  it  in  place  of  the  plaintiff  as  to  this  fund,  but  even  that 
might  not  be  sufficient  to  protect  the  appellant. 

The  judgment  should  be  modified  by  requiring  the  plaintiff  to 
produce  the  checks  for  cancellation  or  transfer  to  the  appellant 
and  formally  assign  his  interest  in  the  fund  in  the  hands  of  the 
receiver,  including  his  interest  in  any  subsequent  dividends  which 
may  be  declared.  This  cancellation  and  assignment  should  be 
made  simultaneously  with  the  payment  of  the  judgment. 

The  judgment,  as  so  modified,  should  be  affirmed,  without  costs 
of  this  appeal  to  either  party.  The  form  of  the  order  may  be 
settled  before  Mr.  Justice  Spring  on  two  days'  notice,  unless 
agreed  upon  by  the  parties. 

Adams,  P.  J.,  Hiscock  and  Nash,  JJ.,  concurred;  Williams. 
J.,  dissented. 

Judgment  modified  in  accordance  with  the  opinion,  and  as  so 
modified  affirmed,  without  costs  of  this  appeal  to  either  party. 


Liquob  Tax  Law  91 


Court  of  Appeals.  Reported.  173  N.  Y.  604. 

The  People  of  the  State  of  New  York  ex  rel.  David  Stevenson 
Brewing  Company,  Appellant,  v.  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Kespondent. 

People  ex  rel.  Stevenson  Go.  v.  Lyman,  69  App.  Div.  406,  affirmed. 
(Argued  January  5,  1903;  decided  January  20,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  made  March  7,  1902, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  for  a 
peremptory  writ  of  mandamus  to  compel  the  defendant  to  pay  a 
rebate  alleged  to  be  due  upon  a  surrendered  liquor  tax  certificate 
issued  to  Harry  Barry  and  by  him  assigned  to  relator. 

William  G.  McCrea  for  appellant. 

$.  B.  Mead  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Van  Brunt,  P.  J., 
below. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin,  Vann 
and  Cullen,  JJ. 


Court  of  Appeals.   Reported.   173   N.   Y.  605. 

The  People  of  the  State  of  New  York  ex  rel.  David  Stevenson 
Brewing  Company,  Appellant,  v.  Patrick  W.  Cullinan,  State 
Commissioner  of  Excise,  Respondent. 

People  ex  rel.  Stevenson  Brewing  Go.  v.  Lyman,  67  App.  Div.  446, 
affirmed. 

(Argued  January  5,  1903;  decided  January  20,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  10,  1902, 
which  affirmed  an  order  of  Special  Term  dismissing  an  alternative 
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writ  of  mandamus  to  compel  the  defendant  to  pay  a  rebate  alleged 
to  be  due  upon  a  surrendered  liquor  tax  certificate  issued  to  John 
Michels  and  by  him  assigned  to  relator. 

William  G.  McCrea  for  appellant. 

8.  B.  Mead  and  Nevada  N.  Stranahan  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin,  Vann 
and  Cullen,  JJ. 


Court  of  Appeals.    Reported.   173   N.  Y.   610. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Respondent,  for  an  Order  Canceling 
Liquor  Tax  Certificate  No.  7,606,  Issued  to  Max  Micha, 
Appellant. 

Matter  of  Cullinan,  76  App.  Div.  362,  affirmed. 
(Argued  January  7,  1903;   decided  January  27,  190-3.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  November  19, 
1902,  which  affirmed  an  order  of  Special  Term  revoking  and  can- 
celing a  liquor  tax  certificate. 

Uriah  W.  Tompkins  and  G.  J.  G.  Hall  for  appellant. 

Herbert  E.  Kellogg  and  William  E.  Schenck  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin,  Vann 
and  Cullen,  JJ. 
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Supreme    Court,    New    York    Special    Term,    February,    1903.    Reported. 

86  N.  Y.  Supp.  683. 

People  v.  Hoenig. 

Bischoff,  J. :  The  fact  that  there  has  been  one  conviction  ol 
an  agent  or  servant  of  the  certificate  holder  heretofore  involves 
the  loss  by  the  latter  of  his  privileges  under  the  certificate,  should 
this  prosecution  result  in  a  conviction.  (Liquor  Tax  Law,  §  34, 
subd.  3.)  Therefore  the  reasons  which  justify  an  application  for 
a  direction  that  the  charge  be  prosecuted  by  indictment,  in  the 
case  of  the  certificate  holder,  personally,  apply  to  such  a  case  as 
this. 

Motion  granted. 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

March   5,  1903. 

In  the  Matter  of  the  Application  of  Martin  Armstrong  to  Revoke 
the  Liquor  Tax  Certificate  of  Martin  Anderson. 

Joseph  P.  Joachimsen,  for  petitioner. 

McOall,  J. :  In  this  matter  I  am  not  at  all  satisfied  that  the 
service  made  was  a  proper  service  but  eliminating  that  feature, 
the  essential  requirement  of  the  written  consent  of  the  State 
Commissioner  of  Excise,  as  provided  for  in  subdivision  2  of 
section  28  of  the  Liquor  Tax  Law  is  lacking  and  upon  that 
ground,  if  no  other,  the  motion  is  denied  with  leave  to  renew. 


Supreme     Court,     Kings     Special     Term,     March    21,    1903.     Unreported. 

In  the  Matter  of  the  Petition  of  Warren  Cruikshank  to  Revoke 
the  Liquor  Tax  Certificate  of  Henry  Hesterberg. 

Geo.  C.  Case,  Esq.,  for  petitioner. 

Eirsh  &  Rasquin,  Esqs.,  for  respondent. 
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Gaynor,  J.:  Of  course  it  has  to  be  found  as  a  fact  that  this 
small  building  was  hastily  put  up  and  leased  to  the  Methodist 
Congregation,  which  has  a  church  in  the  same  street,  for  the 
purpose  of  preventing  the  corner  building  being  licensed  as  a 
hotel  as  it  was  being  built  for  the  purpose  at  the  time.  This  is 
substantially  admitted,  and  could  not  be  denied ;  but  the  truthful 
witnesses  for  the  petitioner  do  not  seek  to  deny  it.  Makeshifts  of 
this  kind  to  enable  licenses  to  be  applied  for  and  obtained,  have 
been  quite  frequent.  The  courts  have  not  looked  favorably  upon 
them.  This  building  never  would  have  been  erected  except  as 
such  a  makeshift.  It  was  my  impression  at  the  hearing  that  that 
feature  would  not  enter  into  the  question  at  all;  but  it  does,  and 
the  decision  of  Judge  Smith  in  the  Vail  case  (38  Misc.  392),  is 
controlling.  The  building  does  not  fulfill  the  definition  or 
meaning  of  the  statute. 

Petition  denied. 


Supreme  Court,  Franklin  Special  Term,  March,  1903.  Reported.  40  Misc.  355. 

Matter  of  the  Application  of  Joseph  L.  O'Haea  for  a  Special 
Town  Meeting  in  the  Town  of  Willsborough,  Essex  County,  for 
a  Resubmission  to  the  Electors  of  said  Town  of  the  Local 
Option  Questions  Provided  by  Section  16  of  the  Liquor  Tax 
Law. 

Liquor  Tax  Law — Resubmission  of  local  option  questions  refused. 

The  neglect  of  a  town  clerk  to  publish  in  the  proper  county  newspaper, 
for  five  days  before  a  town  election,  a  notice  that  the  local  option  ques- 
tions would  be  then  submitted  to  the  voters  is  not  a  sufficient  reason  for 
setting  aside  the  election  and  ordering  a  resubmission  of  the  questions 
where  there  is  no  proof  that  the  clerk's  neglect  has  prejudiced  any  cause 
or  any  person. 

Application  by  petitioner  for  a  special  town  meeting,  asking 
that  the  four  propositions  under  the  Liquor  Tax  Law  be  resub- 
mitted to  the  electors  of  said  town. 

Stokes  &  Owen,  for  application. 

W.  G.  Van  Loon,  for  excise  department. 

P.  B.  Wicks,  for  town  of  Willsborough.  i 
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Kellogg,  J.  M.,  J.    This  is  an  application  by  Joseph  L.  O'Hara, 
who  has  a  druggist's  license  expiring  May  first,  supported  by  the 
petition  of  forty-one  qualified  electors   of  the  town  of  Wills- 
borough,  asking  that  the  four  propositions  under  the  Liquor  Tax 
Law  be  resubmitted  to  the  electors  of  said  town  on  the  ground 
that  at  the  election  held  March  3,  1903,  the  vote  upon  these  ques- 
tions was  improperly  had  for  the  reason  that  the  town  clerk  did 
not  publish  in  a  county  newspaper  for  five  days  before  election  a 
notice  that  said  questions  were  to  be  submitted  to  the  voters. 
Under  section  16  of  the  Liquor  Tax  Law  if  these  propositions  hav«s 
not  been  properly  submitted  at  any  election,  this  court  may  direct 
such  resubmission,  "  sufficient  reason  being  shown  therefor."     It 
is  conceded  that  the  petition  was  duly  filed  with  the  town  clerk 
and  the  notices  duly  posted,  and  in  fact  the  proof  shows  that 
instead  of  posting  the  notices  in  four  public  places  in  the  town, 
as  required  by  the  Liquor  Tax  Law,  six  such  notices  were  posted. 
And  the  affidavit  of  the  town  clerk  shows  that  there  was  no 
newspaper  published  in  the  town  and  he  did  not  know  that  it 
was  -necessary  to  publish  such  notice  in  a  county  paper.    It 
appears  from  the  affidavits  that  at  the  last  general  election  in 
said  town  343  electors  voted.    That  at  the  biennial  election  in 
question  the  largest  number  of  votes  cast  for  any  officer  or  any 
proposition  was  348,  and  the  largest  number  of  ballots  upon  any 
excise  proposition  was  347,  showing  that  every  elector  except  one 
who  voted  upon  any  question  voted .  upon  some  of  these  proposi- 
tions. The  evidence  shows  a  thorough  house-to-house  canvass  of  the 
town  by  those  favoring  and  opposing  license ;  that  all  the  clergy- 
men of  the  town  preached  upon  the  subject  from  the  pulpits ;  that 
different  meetings  were  held  in  the  town,  and  the  matter  was 
frequently  referred  to  in  the  news  items  in  the  county  papers, 
and  that  the  approaching  ballot  was  a  subject  of  general  conver- 
sation, remark  and  agitation  in  the  town  for  several  weeks  before 
the  town  meeting.     It  appears  that  at  the  town  meeting  in  1898 
the  largest  number  of  votes  cast  for  any  town  officer  was  288.     At 
the  town  meeting  in  1899  the  largest  number  of  votes  for  any 
town  officer  was  223,  and  at  the  biennial  meeting  in  1901  the 
greatest  number  of  votes  was  392.     In  1897  the  total  vote  upon 
the  local  option  question  was  261 ;  in  1899,  207,  and  in  1901,  293. 
The  affidavits  do  not  tend  to  show  that  any  citizen  of  the  town 
who  might  have  desired  to  vote  upon  either  of  these  propositions 
failed  to  do  so  because  of  want  of  notice  of  the  fact  that  such 
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vote  was  to  be  taken.  At  this  biennial  election  the  majorities 
against  the  propositions  were-  on  the  first  82,  the  second  20,  the 
third  2,  the  fourth  16.  Undoubtedly  the  knowledge  acquired  by 
the  voters  of  the  town  that  these  propositions  were  to  be  sub- 
mitted was  much  more  general  than  could  have  arisen  from  the 
mere  posting  and  the  publication  of  the  notices  as  required  by 
law,  and  a  full  and  fair  expression  of  the  people  of  the  town 
unquestionably  has  been  had.  Was  the  publishing  of  this  notice 
in  a  county  paper  for  five  days  jurisdictional,  and,  therefore,  a 
condition  precedent  to  the  holding  of  a  valid  election?  If  it 
were  conceded  that  every  elector  of  the  town  had  in  fact,  notice 
of  the  election,  or,  in  fact,  voted  at  the  election,  would  the  failure 
to  publish  in  the  county  paper  render  the  election  absolutely 
void?  Must  this  court,  upon  the  petition  of  a  party  who,  con- 
cededly,  was  an  active  participant  in  the  election,  and  who  raised 
no  question  as  to  its  validity  until  after  he  was  defeated  at  the 
polls,  set  aside  this  election  upon  a  mere  technicality  ?  The  appli- 
cant bases  this  motion  upon  a  petition  executed  by  forty-one 
electors,  which  is  intended  to  be  filed  with  the  order  of  the  court 
for  a  resubmission  of  the  question,  if  such  order  is  granted.  But 
the  affidavits  of  fourteen  of  these  petitioners  are  read  saying  they 
do  not  desire  such  resubmission,  and  do  not  want  to  contest  the 
legality  of  the  election  upon  the  excise  propositions. 
It  would  seem  that  two  questions  are  before  the  court : 
First.  Does  this  defect  make  the  election  absolutely  void? 
Second.  The  first  submission  not  being  properly  made  is  that 
"  sufficient  reason  shown  "  why  this  court  must  order  a  new  elec- 
tion when  it  is  evident  that  all  the  voters  of  the  town  substantially 
had  notice  of  the  election,  most  of  them  voted,  and  it  is  probable 
that  as  full  and  free  an  expression  would  not  be  had  at  a  new 
election  as  has  already  been  had?  We  answer  both  of  these  ques- 
tions in  the  negative.  It  seems  that  if  the  matter  rests  at  all  in 
the  discretion  of  the  court,  as  to  whether  a  new  election  should 
be  ordered,  that  such  discretion  should  be  exercised  against  the 
application.  It  is  not  in  the  interest  of  the  town  that  it  should 
again  be  burdened  with  the  expense  of  another  election,  or  that 
it  should  again  be  agitated  by  this  question,  which  has  apparently 
been  fairly  settled.  There  is  no  case  which  is  a  controlling  author- 
ity upon  the  question  first  suggested  whether  this  election  is 
absolutely  void  by  reason  of  the  failure  to  publish  the  notice  for 
five  days  in  the  county  paper. 


Liquor  Tax  Law  97 


In  Matter  of  O'Hara,  63  App.  Div.  512,  the  only  question  before 
the  court  was  whether  a  mandamus  was  the  proper  proceeding 
if  the  election  was  invalid.     It  is,  therefore,  no  authority  here. 

In  Matter  of  Eggleston,  51  App.  Div.  38,  the  petition  imme- 
diately upon  being  filed  with  the  town  clerk  was  removed  and 
filed  with  the  county  clerk  and  no  notices  whatever  were  published 
or  posted.  The  opinion  states  that  only  two  questions  are  before 
the  court:  First,  whether  the  petition  should  be  filed  with  the 
town  clerk.  Second,  must  notice  be  given  ?  It  held  affirmatively 
upon  both  these  questions,  that  although  neither  the  Liquor  Tax 
Law  nor  the  Town  Law  mentioned  the  giving  of  notice,  still  that 
under  the  general  law  such  notice  was  necessary. 

In  People  ex  rel.  Crane  v.  Chandler,  41  App.  Div.  ITS,  where 
the  notice  was  given  by  the  town  clerk  only  four  days  before  the 
town  meeting,  but  it  appeared  that  the  electors  were  fully 
informed  that  the  propositions  were  to  be  submitted,  the  election 
was  sustained,  the  court  citing  Hirsh  v.  Wood,  148  N.  Y.  142, 
holding  that  the  spirit  and  not  the  strict  letter  of  the  law  was  to 
be  observed.  In  that  case  the  Appellate  Division  comes  nearer 
passing  upon  the  questions  in  this  case  than  does  any  other 
decision  to  which  our  attention  has  been  called. 

At  Special  Term  the  decisions  are  conflicting  and  varied.  In 
Matter  of  Powers,  34  Misc.  Rep.  636,  where  there  was  neither 
publication  nor  posting,  it  was  held  that  the  election  was  void.  It 
does  not  appear  just  how  general  notice  was  given  in  that  case. 

In  Matter  of  Rowley,  34  Misc.  Rep.  662,  there  was  no  publica- 
tion or  posting  by  the  town  clerk,  but  various  meetings  were  held, 
sample  ballots  mailed  to  every  voter  and  a  large  vote  had.  The 
court  refused  to  resubmit  the  questions. 

In  Matter  of  Sullivan,  34  Misc.  Rep.  598,  there  was  no  official 
notice  or  publication.  Notices  were  mailed  to  every  elector,  but 
they  were  addressed  to  the  voters  of  the  town  of  Peterborough, 
referring  to  the  election  there,  and  not  to  the  town  of  Moreau  in 
question.     A  resubmission  was  ordered. 

In  Matter  of  France,  36  Misc.  Rep.  693,  there  was  no  publica- 
tion, notices  were  posted  for  only  five  days,  but  the  vote  equalled 
that  at  the  last  presidential  election  and  nearly  all  the  electors 
voted.    A  resubmission  was  denied. 

It  seems,  therefore,  that  this  court  is  at  liberty  and  required 
to  make  its  own  decision,  treating  this  as  a  question  that  has  not 
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been  decisively  settled  by  the  courts.  It  does  not  seem  that  an 
election  should  be  declared  void  because  a  ministerial  officer  has 
neglected  to  perform  a  duty  as  to  publishing  a  notice,  when  it  is 
beyond  question  that  the  failure  to  perform  that  duty  has  not 
prejudiced  any  one  or  any  cause. 

Section  16  of  the  Liquor  Tax  Law  provides  that  in  order  to 
ascertain  the  will  of  the  electors  of  the  town  the  petition  must 
be  filed  with  the  town  clerk.  The  filing  of  this  petition  is  a 
condition  precedent  to  a  valid  election,  and  upon  its  being  filed 
the  electors  of  the  town  have  the  legal  right  to  vote  upon  the 
propositions  and  the  error  of  a  town  officer  cannot  defeat  such 
right.  That  the  statute  makes  the  filing  of  the  petition  the  con- 
dition precedent,  and  the  only  one,  appears  from  the  subsequent 
provisions  of  that  section,  which  allow  a  resubmission  where  the 
first  one  is  improper  for  any  reason  except  the  filing  of  the  peti- 
tion. In  order  that  the  vote  may  be  full  and  fair  certain  duties 
are  imposed  upon  the  town  clerk  of  giving  notice,  and  these  duties 
are  directory  rather  than  mandatory,  and  I  think  the  provision* 
of  section  16  as  to  a  resubmission  show  clearly  that  such  was  the 
intention  of  the  Legislature.  It  provides  that  if,  for  any  reason, 
except  the  want  of  petition,  the  questions  have  not  been  properly 
submitted,  they  shall  be  resubmitted,  but  only  after  the  court 
or  a  judge,  upon  due  notice,  determines  that  sufficient  reason  has 
been  shown  for  such  resubmission.  I  construe  this  provision  as 
meaning  that  if  a  submission  is  improperly  had  there  shall  be  a 
resubmission  if  the  court  determines  that  there  is  sufficient  reason 
therefor.  "  It  is  a  familiar  rule  that  a  construction  of  a  statute 
is  to  be  avoided  which  is  liable  to  produce  a  public  mischief  or  to 
promote  injustice.  Language,  however  strong,  must  yield  to  what 
appears  to  be  the  intention,  and  thatis  to  be  found,  not  in  the 
words  of  the  particular  section  alone,  but  by  comparing  it  with 
other  parts  or  provisions  of  the  general  scheme  of  which  it  is  a 
part."    Hayden  v.  Pierce,  144  N.  Y.  512,  516. 

"  Must "  or  "  shall  "  in  a  statute  is  not  always  imperative  but 
may  be  consistent  with  an  exercise  of  discretion.  Matter  of 
Thurler,  162  N.  Y.  242,  252.  The  court  is  not  called  upon  to  act 
in  any  case  except  where  there  has  been  an  improper  submission 
and  there  it  "  may,"  sufficient  reason  being  shown,  order  a  resub- 
mission. Clearly  the  statute  might  have  provided  that  in  case 
of  an  improper  submission  the  court  must  order  a  resubmission. 
But  it  does  not  say  so.     It  says  the  court  "  may  "  order  a  resub- 
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mission  where  the  first  submission  was  improperly  made  and  the 
court  finds  there  is  sufficient  reason  for  a  resubmission.  It  does 
not,  therefore,  follow  that  every  improper  submission  (except  the 
want  of  a  petition)  requires  the  court  to  grant  this  order  for  a 
resubmission.  The  theory  of  popular  government  is  the  rule  of 
the  majority,  and  the  law  wisely  provides  that  notice  must  be 
given  of  elections  and  submission  of  questions  to  the  electors  so 
that  all  may  have  a  fair  voice.  In  any  case  where  the  statutory 
notices  are  not  given  the  election  is  irregular  and  should  be  set 
aside  unless  it  fairly  appears  that  no  injury  arose  from  such 
irregularity.  But  where  an  actual  notice  was  in  fact  given  to 
all  electors,  they  cannot  be  prejudiced  from  the  fact  that  the 
formal  legal  notice  was  not  given.  It  ought  to  be  sufficient  to 
assume  prima  facie  that  an  irregularity  in  giving  notice  is  preju- 
dicial and  makes  a  proper  cause  for  a  resubmission;  but  wheu 
it  affirmatively  appears  that  the  public  has  not  suffered  by  such 
irregularity,  and  that  full  notice  was  in  fact  given,  the  end 
designed  to  be  accomplished  by  the  statutory  notice  is  reached, 
and  a  court  vested  with  discretion  will  not  follow  the  strict  letter 
of  the  law  in  utter  disregard  of  its  spirit  and  intent  and  for  a 
technicality  sacrifice  the  substance.  We  have  seen  that  the  court 
is  vested  with  discretion  and  is  called  upon  to  determine  in  each 
particular  case  under  this  section  whether  sufficient  reason  for 
resubmission  has  been  shown.  We  find  no  such  reason  in  this 
case  and  the  motion  is,  therefore,  denied,  with  ten  dollars  costs. 


Motion  denied,  with  ten  dollars  costs. 


First  Appellate  Department,  March  Term,  1903.  Reported.  81  App.  Div.  71. 

The  People  op  the  State  of  New  York  ex  rel.  Ernest  Ociiu, 
Incorporated,  Appellant,  v.  George  Hilliard,  as  Special 
Deputy  Commissioner  of  Excise  for  the  Boroughs  of  Manhattan 
and  the  Bronx,  Respondent. 

Liquor  tax  certificate — False  statement  as  to  the  applicants  therefor  being 

copartners — It  vitiates  the  certificate  in  the   hands  of  a  bona  fide 

assignee. 

A  false  statement  contained  in  an  application  for  a  liquor  tax  certiiicate 

made  by  two  persons,  only  one  of  whom  was  a  resident  of  the  State  of 

New  York   and  a  citizen  of  the  United  States,  to  the  effect  that  such 
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persons  were  copartners,  such  citizen  of  the  United  States  not  being  in, 
fact  interested  in  the  business,  renders  the  liquor  tax  certificate,  issued 
upon  such  application  void,  even  in  the  hands  of  an  assignee  who  takes 
his  assignment  in  ignorance  of  the  fact  that  his  assignors  are  not 
copartners  and  who  pays  value  therefor. 
O'Brien,  J.,  dissented. 

Appeal  by  the  relator,  Ernest  Ochs,  Incorporated,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  15th  day  of  April,  1902,  denying  the  relator's  application 
for  a  peremptory  writ  of  mandamus  and  dismissing  the  alter na 
tive  writ  of  mandamus  theretofore  allowed  herein,  and  also  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  respondent 
entered  upon  said  order  in  said  clerk's  office  on  the  9th  day  of 
May,  1902,  for  the  costs  of  said  proceeding. 

Abraham  Benedict,  for  the  appellant. 

Herbert  H.  Kellogg,  for  the  respondent. 

Laughlin,  J. :  The  relator  conducts  a  brewery.  It  advanced 
to  Carl  Schramek  and  Gustave  Korn,  who  applied  to  the  excise 
department  for  a  liquor  tax  certificate,  the  amount  necessary  to 
pay  the  liquor  tax  and  took  an  assignment  of  the  certificate  con- 
taining the  usual  power  of  attorney  authorizing  the  brewery  to 
surrender  the  certificate  and  receive  any  rebate  to  which  the 
holders  might  become  entitled.  The  saloon  was  destroyed  by  fire 
and  was  not  rebuilt.  The  relator  applied  to  the  Commissioner 
of  Excise  for  the  cancellation  of  the  certificate  and  for  a  rebate 
receipt  which  was  refused,  and  this  proceeding  was  instituted  to 
enforce  that  demand.  It  is  conceded  that  Schramek  was  not  a 
citizen  of  the  United  States  at  the  time  the  application  was  made 
for  a  liquor  tax  certificate.  Section  23  of  the  Liquor  Tax  Law 
(Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1900,  chap.  367) 
enumerates  the  persons  to  whom  liquor  tax  certificates  shall  not 
be  issued ;  and  subdivision  3  thereof  provides  as  follows :  "  No 
copartnership  unless  one  or  more  of  the  members  of  such  copart- 
nership, owning  at  least  one-half  interest  in  the  business  thereof, 
shall  be  a  resident  of  this  State  and  a  citizen  of  the  United 
States."  Korn  was  a  resident  of  this  State  and  a  citizen  of  the 
United  States.    Tt  was  stated  in  the  application  that  Schramek 
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and  Korn  were  copartners;  that  Korn  was  a  citizen  and  a  resi- 
dent of  the  State  and  owned  a  one-half  interest  in  the  business. 
The  proceeding  was  resisted  by  the  commissioner  upon  the  ground 
that  the  representation  contained  in  the  application  concerning 
this  copartnership  and  Korn's  interest  therein  was  false.  The 
evidence  clearly  shows  that  they  were  not  copartners  in  fact. 
They  represented  that  they  were  copartners  and,  doubtless,  they 
would  be  liable  as  such  to  persons  dealing  with  them  on  the 
strength  of  these  representations.  The  relator  contends  that  it  is 
innocent  and,  having  parted  with  its  money  on  the  faith  of  the 
liquor  tax  certificate  issued  by  the  State  and  in  ignorance  of  the 
fact  that  they  were  not  copartners,  it  should  be  protected  and 
permitted  to  recover  the  rebate.  The  State  is  also  innocent,  and 
there  is  nothing  upon  which  to  base  an  estoppel.  Its  officers  were 
deceived  and  led  to  issue  the  certificate  by  the  fraud  if  not  per- 
jury of  the  relator's  assignors. 

The  relator's  claim  against  the  Excise  Department  is  founded 
on  the  liquor  tax  certificate  which  has  been  assigned  to  it.  Mani- 
festly the  right  of  the  assignee  to  the  rebate  is  no  greater  than 
would  be  that  of  its  assignors  had  not  the  certificate  been  assigned. 
{People  ex  rel.  Miller  v.  Lyman,  156  N.  Y.  407;  People  ex  rel. 
Frank  Brewery  v.  Cullinan,  168  id.  258.)  The  contract  between 
the  People  of  the  State  and  those  to  whom  the  liquor  tax  certifi 
cate  was  issued  with  reference  to  allowing  any  rebate,  was  con- 
ditioned upon  the  truthfulness  of  their  application  and  their 
right  to  hold  a  liquor  tax  certificate ;  and  any  false  statements  in 
the  application  in  that  regard  vitiated  the  certificate  in  their  hands 
and  in  the  hands  of  their  assignee  as  well.  (Liquor  Tax  Law, 
§  25,  as  amd.  by  Laws  of  1900,  chap.  367 ;  Lyman  v.  Schermerhorn, 
167  N.  Y.  113 ;  People  ex  rel.  Frank  Brewery  v.  Cullinan,  supra : 
People  ex  rel.  Seitz  v.  Lyman,  59  App.  Div.  172.)  Inasmuch  as 
they  were  not  eligible  to  traffic  in  the  liquor  business,  the  certifi- 
cate issued  to  them  on  their  false  representation  was  void,  and 
no  right  to  recover  rebate  can  be  founded  thereon. 

It  follows  that  the  order  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Ingraham  and  McLaughlin,  J  J.,  concurred ; 
O'Brien,  J.,  dissented. 

O'Brien,  J.  (dissenting)  :  I  dissent,  thinking,  that  the  Legisla- 
ture did  not  intend  in  such  a  case  that  a  forfeiture  should  be  en- 
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forced.  In  Matter  of  Lyman  (163  IS*.  Y.  536)  the  court  said:  "  At 
the  time  this  proceeding  was  commenced,  the  appellant  did  not 
hold  the  certificate,  but  had  prior  thereto  voluntarily  surrendered 
it.  *  *  *  The  question,  therefore,  is  not  whether  his  license  could 
be  canceled  if  he  still  held  it,  but  whether  it  can  be  canceled  for 
the  sole  purpose  of  forfeiting  the  rebate.  The  argument  that,  as 
he  was  not  entitled  to  receive  the  certificate,  he  was  not  entitled 
to  hold  it,  may  be  effective  to  deprive  him  of  it  as  a  license,  and 
not  effective  to  forfeit  his  right  to  the  rebate.  In  the  former  case, 
the  statute  should  be  construed  so  as  to  accord  to  fraud  no  favor ; 
in  the  latter  case,  it  should  be  so  construed  as  not,  by  a  hostile 
construction  of  doubtful  phrases,  to  visit  a  penalty  or  forfeiture 
upon  a  former  certificate  holder.  *  *  *  Forfeitures  are  odious 
in  law." 

These  words  apply  even  more  forcibly  in  the  case  at  bar. 
wherein  a  third  party  who,  innocent  of  any  misrepresentation  ou 
the  part  of  those  who  held  the  certificate,  advanced  the  money 
which  paid  for  the  certificate  and  is  now  seeking  its  repayment, 
the  business  having  been  discontinued  and  abandoned  and  the 
certificate  destroyed  by  fire  two  weeks  after  it  was  issued.  The 
privileges  granted  by  it  were  thus  never  enjoyed ;  no  attempt  or 
intention  exists  to  do  business  under  it,  and  no  proceedings  of 
any  kind  have  been  instituted  to  revoke  the  certificate.  Under 
such  circumstances,  the  policy  of  the  State  has  been  to  refund 
moneys  advanced  for  benefits  not  received,  and  if  the  State  is  not 
to  lend  its  aid  to  what  amounts  to  a  fraud  upon  the  petitioner — 
taking  the  view  of  the  Trial  Court  that  no  partnership  in  fact 
existed  between  the  holders  of  the  certificate! — the  money 
advanced  by  the  relator  should  justly  be  returned  to  him. 

Upon  the  ground,  therefore,  that  this  case  is  not  such  as 
warranted  the  commissioner  in  refusing  to  grant  the  petitioner 
the  rebate  sought,  I  think  that  the  application  for  the  peremptory 
writ  of  mandamus  should  have  been  granted,  and  that  the  order 
and  judgment  appealed  from  should  be  reversed. 

Order  affirmed,  with  costs. 


Liquor  Tax  Law  103 


Court  of  Appeals.   Reported.   174   N.   Y.  132. 

The  People  of  the  State  oe1  New  York,  Respondent,  v.  Charles 
Werner,  Appellant. 

1.  Crimes — When    intent   to   violate    liquor   tax    law   is   not   necessary  to 

support  indictment. 
The  belief  of  a  hotelkeeper  that  a  boy  to  whom  he  sold  liquor  was  over 
eighteen  years  of  age,  based  upon  information  derived  from  the  boy  and 
his  father,  is  no  defense  to  an  indictment  for  a  violation  of  section  30  of 
the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112),  since  the  general  rule  that 
criminal  intention  is  the  essence  of  the  crime  does  not  apply  to  an  act 
which  is  simply  malum  prohibitum.  Statutes  of  this  character,  however, 
should  be  strictly  construed  and  require  strict  proof  of  the  commission  of 
the  offense  charged. 

2.  Witness — Evidence  tending  to  impeach  or  contradict  admissible. 
Where  the  only  evidence  to  support  the  indictment,  so  far  as  it  was 

based  upon  the  boy's  age,  is  the  testimony  of  his  father,  the  defendant 
may,  for  the  purpose  of  contradicting  or  impeaching  him,  show  on  his 
cross-examination  and  by  the  testimony  of  other  witnesses  that  he  had 
stated  to  him  that  his  son  was  over  eighteen  years  of  age,  and  the 
exclusion  of  such  testimony  is  reversible  error. 

3.  Evidence  tending  to  prejudice  jury  inadmissible. 

Testimony  elicited  upon  defendant's  cross-examination  tending  to  show 
that  he  had  stated  to  others  that  he  had  been  complained  of  for  selling 
liquor  to  minors,  and  that  he  was  going  to  keep  right  on  selling  it  just 
the  same,  is  wholly  immaterial  and  objectionable,  as  tending  to  prejudice 
and  mislead  the  jury,  and  its  reception  constitutes  reversible  error. 

People  v.  Werner,  52  App.  Div.  635,  reversed. 

(Argued  February   26,  1903;   decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  August 
20,  1900,  affirming  a  judgment  of  the  Wyoming  County  Court 
entered  upon  a  verdict  convicting  the  defendant  of  the  crime  of 
selling  and  delivering  liquor  to  a  minor  under  the  age  of  eighteen 
years. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frank  W.  Brown  for  appellant.  If  the  defendant,  at  the  time 
he  sold  this  liquor  to  Lee  Moore,  relied  upon  the  statement  made 
to  him  by  the  father  of  this  alleged  minor,  that  he  was  over 
eighteen  years  of  age,  and  if  the  defendant  believed  that  state- 
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ment,  he  should  have  been  acquitted,  and  the  court  erred  in  refus- 
ing to  so  charge  the  jury.  (Gardner  v.  People,  62  N.  Y.  299; 
People  v.  Brooks,  1  Den.  457;  Morris  v.  People,  3  Den.  381;  Bishop 
on  Criminal  Law,  sections  374,  377.)  The  court  erred  in  refusing 
to  submit  the  question  of  the  defendant's  age  to  the  jury,  upon 
the  testimony  of  the  defendant  and  the  witnesses  who  testified  to 
the  statements  made  by  the  father  of  the  minor  previous  to  the 
selling.  (L.  1882,  ch.  340.)  The  court  erred  in  admitting  the  testi 
mony  of  the  People's  witnesses,  John  Kemp  and  George  Eoyce,  as 
to  declarations  of  the  defendant,  against  the  objection  of  the 
defendant.  (People  v.  Corey,  148  N.  Y.  489 ;  Anderson  v.  B.,  W.  ..(- 
0.  B.  B.  Co.,  54  N.  Y.  333;  O'Hagan  v.  Dillon,  76  N.  Y.  170.) 

Elmer  E.  Charles  for  respondent.  The  knowledge  or  intent  of 
the  defendant  in  making  the  sale  is  immaterial.  The  sale  com- 
pleted the  offense.  (Black  on  Intox.  Liquors,  §§  24,  26,  31,  418; 
People  v.  Killer,  106  jSt.  Y.  321;  People  v.  West,  106  N.  Y.  293; 
People  v.  Kipperly,  37  Hun,  328 ;  People  v.  Scott,  4  N.  Y.  Or.  Rep. 
306;  State  v.  Kirkead,  57  Conn.  173;  Jamison  v.  Burton,  43  Iowa, 
284 ;  McCutcheon  v.  People,  69  111.  601 ;  Comm.  v.  Gould,  158  Mass. 
507;  State  v.  Hatfield,  24  Wis.  61;  Vlrich  v.  Comm.,  6  Bush,  400.; 

O'Brien,  J.  The  defendant  kept  a  hotel  or  tavern  and  was 
authorized  to  traffic  in  liquors.  He  was  convicted  of  a  violation 
of  the  act  in  that  he  sold  and  delivered  liquor  to  a  minor  under 
the  age  of  eighteen  years,  contrary  to  the  provisions  of  section 
thirty  of  the  statute.  The  jury  would  have  been  justified  in 
finding  that  the  defendant  acted  in  good  faith,  supposing  from 
what  the  boy  and  his  father  had  told  him  that  he  was  over 
eighteen  years  of  age,  but  the  absence  of  any  criminal  intent  and 
the  circumstance  that  the  defendant  acted  in  good  faith  would 
seem  to  be  immaterial.  The  law  on  that  subject  seems  to  be  that 
an  act  malum  prohibitum  is  not  excused  by  ignorance,  or  a  mis- 
take of  fact  when  a  specific  act  is  made  by  law  indictable  irrespec 
tive  of  the  defendant's  motive  or  intent.  His  belief  that  he  was 
right  in  what  he  did  based  on  a  mistake  of  fact  is  no  defense. 
(Wharton  Cr.  Law  [9th  ed.J,  §  1507;  People  v.  Killer,  106  N.  Y, 
321;  Morris  v.  People,  3  Denio,  381;  Gardner  v.  People,  62  N.  Y. 
299.) 

The  general  rule  that  the  criminal  intention  is  the  essence  of 
the  crime  does  not  apply  to  such  prohibited  acts;  but  while  that 
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is  so,  such  statutes  ought  to  be  strictly  construed  and  the  People 
required  to  give  strict  proof  of  the  commission  of  the  offense.  On 
the  trial  of  this  case  the  defendant  was  entitled  to  give  all  the 
proof  that  he  had  that  had  any  bearing  upon  the  issues  involved 
or  upon  the  credibility  of  the  witnesses  against  him.  We  think 
this  principle  was  violated  upon  the  trial.  The  only  proof  given 
in  support  of  the  charge,  so  far  as  it  was  based  upon  the  age 
of  the  boy  to  whom  the  liquor  was  sold,  was  given  by  his  father, 
who  testified  to  the  date  of  his  birth.  On  cross-examination  this 
witness  was  asked  whether  he  had  not  stated  to  the  defendant, 
at  a  time  and  place  mentioned  and  in  the  presence  of  certain 
persons  named,  that  his  son  was  over  eighteen  years  of  age  at 
the  time  of  the  transaction.  His  answer  was,  in  substance,  that 
he  did  not  recollect  anything  of  that  kind.  After  the  People  had 
rested  the  defendant  was  sworn  as  a  witness  in  his  own  behalf, 
and  was  asked  whether  the  father  had  not  stated  to  him,  in  the 
presence  of  the  persons  named  and  at  the  time  stated,  that  his 
son  was  over  eighteen  years  of  age.  This  question  was  objected  to 
by  the  district  attorney.  The  objection  was  sustained  and  the 
defendant  excepted.  We  think  that  the  defendant  was  entitled  to 
give  this  testimony.  The  age  of  the  boy  was  a  material  issue  in 
the  case,  and  although  the  father  had  testified  in  general  terms  to 
his  age,  yet  the  defendant  had  the  right  to  contradict  or  impeach 
the  father  by  showing  that  he  had  made  a  contrary  statement  out 
of  court.  The  testimony  of  the  father  to  prove  that  the  boy  was 
a  minor  under  eighteen  years  of  age  could  be  impeached  or  con- 
tradicted by  proof  that  he  had  stated  otherwise  out  of  court. 

At  a  subsequent  stage  of  the  trial  the  defendant  called  the  wit- 
nesses that  he  stated  were  present  at  the  time  and  place  when  these 
declarations  of  the  father  as  to  the  age  of  his  son  Avere  made  in 
the  presence  of  the  defendant.  This  testimony  was  objected  to  by 
the  district  attorney,  and  the  objection  was  sustained  by  the 
court.  We  think  that  this  testimony  was  admissible,  for  the 
reason  already  stated.  That  is  to  say,  because  it  tended  to 
impeach  or  contradict  the  principal  witness  on  the  part  of  the 
People  as  to  the  age  of  the  alleged  minor,  and  if  the  jury  believed 
his  statements  out  of  court  instead  of  his  statements  as  a  witness, 
then  the  defendant  should  have  been  acquitted.  On  the  cross- 
examination  of  the  defendant  he  was  asked  by  the  prosecuting 
officer  whether  he  had  not  stated,  in  substance,  in  the  presence  of 
certain  persons  named,  at  a  certain  time  and  place,  that  he  had 
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been  complained  of  for  selling  liquor  to  minors,  and  that  he 
expected  it  would  cost  him  about  seventy-five  dollars,  and  that  he 
was  going  to  keep  right  on  selling  it  just  the  same.  This  ques- 
tion was  objected  to  by  the  defendant's  counsel  as  immaterial  and 
incompetent.  The  objection  was  overruled  and  the  defendant's 
counsel  excepted,  and  thereupon  the  prosecution  called  witnesses 
and  gave  proof  tending  to  establish  the  fact  that  the  defendant 
had  so  stated.  This,  we  think,  was  error.  The  defendant's 
declarations  that  he  had  been  complained  of  for  selling  liquor 
to  minors  were  wholly  immaterial,  and  still  more  immaterial  and 
objectionable  was  the  statement  alleged  to  have  been  made  that 
he  intended  to  keep  right  on  violating  the  law.  This  testimony 
had  no  possible  bearing  upon  any  issue  in  the  case,  and  its  natural 
and  necessary  effect  would  be  to  prejudice  and  mislead  the  jury. 
The  defendant  was  duly  authorized  by  law  to  traffic  in  liquors, 
and  assuming,  as  he  claims,  that  he  sold  the  liquor  on  this  occa- 
sion to  the  boy  in  good  faith,  believing  him  to  be  over  eighteen 
years  of  age,  he  was  entitled  upon  the  trial  to  the  benefit  of  all 
the  rules  of  law  applicable  to  such  an  issue.  When  the  prosecu 
tion  presented  him  to  the  jury  as  a  person  who  had  resolved  to 
keep  on  violating  the  law  irrespective  of  consequences,  there  was 
a  departure  from  the  real  issues  in  the  case,  and  the  jury  was 
permitted  to  consider  matters  that  had  no  legitimate  relation  to 
the  issues  on  trial.  For  these  reasons  the  judgment  of  conviction 
should  be  reversed  and  a  new  trial  granted. 

Parker,  Ch.  J.,  Bartlett,  Martin,  Vann,  Cullen  and  Werner, 
JJ.,  concur. 

Judgment  reversed,  etc. 


Supreme  Court,   Kings   Special   Term,  April,   1903.   Unreported. 

Matter  of  the  Application  of  Gabriel  Selig  to  Revoke  the  Liquor 
Tax  Certificate  of  Daniel  Buckley. 

Garrettson,  J.:  The  respondent  stated  in  his  application  for 
the  certificate  that  he  was  the  owner  of  the  premises  where  the 
business  of  trafficking  in  liquors  was  to  be  carried  on. 

It  appears  by  the  proofs  and  is  not  disputed,  that  he  then  held 
a  contract  with  Frederick  Schwartje,  the  owner  of  the  legal  title, 
for  the  purchase  of  the  premises  for  |7,250.  This  contract  is 
dated  and  presumably  was  executed  on  February  19th,  1902,  and 
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provides  for  the  delivery  of  a  deed  on  March  15th,  1903.     It  its 
also  provided  therein  that  the  contract  ''  shall  be  void  and  cease 
*     *     *     "  if  the  vendee  fails  to  procure  from  the  Board  of  Excise 
a  proper  license  to  allow  him  to  carry  on  a  liquor  and  saloon,  or 
hotel  business  on  said  premises." 

The  revocation  of  the  certificate  is  asked  for,  upon  the  ground, 
among  others,  that  the  statement  of  the  applicant  that  he  was 
the  owner  of  the  premises,  was  untrue  when  made,  and  that  the 
consent  of  Schwartje,  the  legal  owner,  was  not  filed  with  the 
application.  The  respondent  claims  that  because  he  then  held 
the  contract  and  was  the  equitable  owner  of  the  premises,  he 
was  the  owner  of  the  premises  within  the  meaning  of  subdivision 
6  of  section  17  of  the  Liquor  Tax  Law. 

I  am  of  the  opinion  that  this  contention  cannot  prevail.  The 
language  of  the  statute  is  to  be  taken  in  its  ordinary  and  usual 
signification  and  meaning.  This  requires  the  construction  that 
the  word  "  owner "  refers  to  the  holder  of  the  legal  title,  the 
person  in  whom  the  fee  of  the  premises  is  vested.  (Matter  of. 
Sherry,  25  Misc.  361.) 

It  seems  that  the  respondent  was  permitted  to  go  into  posses- 
sion of  the  premises,  although  the  right  so  to  do  is  not  given  by 
the  contract.  This  does  not  add  force  to  his  claim  of  ownership. 
Besides,  the  contract  was  not  absolute  but  conditional,  and  in  the 
event  that  the  respondent  should  not  be  able  "  to  secure  a  proper 
license,"  &c,  the  contract  is  to  become  "  void  and  cease."  Neither 
party  was  to  be  bound  thereby  in  that  contingency.  In  effect,  if 
not  in  terms,  the  contract  was  not  to  be  binding  until  "  a  proper 
license  "  had  been  secured.  It  follows  that  the  consent  in  writing 
of  the  owner  of  the  premises,  that  traffic  in  liquors  be  carried  on 
in  such  premises  has  not  been  obtained  and  filed  as  required  by 
subdivision  6  of  section  17  above  cited,  and  that  the  certificate 
should  be  revoked  and  cancelled  under  section  28  of  the  Liquor 
Tax  Law. 

It  is  therefore  unnecessary  to  consider  the  further  question 
whether  the  statements  of  the  applicant  that  he  had  obtained  the 
necessary  consents  of  the  owners  of  two-thirds  of  the  buildings 
occupied  exclusively  for  dwellings,  the  entrances  of  which  are 
within  two  hundred  feet  of  the  nearest  entrance  to  the  premises 
where  the  traffic  in  liquors  is  to  be  carried  on,  are  false. 

The  petition  is  granted,  with  costs  and  disbursements  to  be 
taxed  as  in  a  special  proceeding. 
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County  Court,   Kings   County,   April,   1903.   Unreported. 

In  the  Matter  oi'  the  Petition  of  Carsten  Plate  to  Revoke  the 
Liquor  Tax  Certificate  of  Michael  Gould. 

Hirsh  &  Rasquin,  for  petitioner. 

William  11".  Butcher,  for  respondent. 

P.  E.  Crane,  C.  J. :  As  I  read  the  testimony  there  are  within 
the  radius  of  two  hundred  feet  of  the  entrances  to  the  saloon,  135 
Conover  street,  nine  buildings  occupied  exclusively  as  dwellings. 
They  are  150  and  152  Conover  street,  rear  which  I  count  as  one, 
144,  146,  148,  150  front,  154  Conover  street,  187,  169  King  street 
and  tenement  in  the  rear  of  137  Conover  street. 

The  certificate  holder  obtained  consents  for  only  four  of  these 
dwellings,  viz. :  150  and  152  Conover  street,  which  he  counted 
improperly  as  two,  150  front  and  154  Conover  street  and  169  King 
street.  152  Conover  street,  (front)  which  he  included  as  a  dwell- 
ing is  used  for  business  purposes.  It  is  doubtful  even  whether 
the  consent  obtained  from  the  owner  of  154  Conover  street  is 
sufficient  by  reason  of  its  acknowledgment. 

As  the  requisite  number  of  consents  under  the  law  have  not 
been  obtained,  the  application  of  petitioner  is  granted. 


Supreme  Court,  Kings  Special  Term.  April,  1903.  Unreported. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan  to  Revoke 
the  Liquor  Tax  Certificate  of  Henry  Luca. 

Marean,  J.  On  August  3,  1902,  three  special  agents  of  the 
Excise  Department  visited  the  saloon  in  question  for  the  purpose 
of  securing  evidence  of  violation  of  the  Excise  Law  sufficient  to 
require  a  revocation  of  the  license.  I  am  satisfied  that  the  pur- 
pose was  to  use  it  to  procure  such  revocation  in  case  the  license 
should  at  any  time  be  turned  in  for  cancellation,  in  order  to  fhiv» 
the  necessity  of  paying  the  rebate. 
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On  Sept.  4th,  the  application  was  made  for  approval,  by  the 
proper  officer  of  the  department,  of  a  proposed  assignment  of  the 
license  to  the  defendant  Luca.  The  approval  was  made  without 
any  notice  being  given  to  Luca  of  the  violation  of  the  law  which 
rendered  it  revocable,  and  Luca  purchased  and  took  the  license 
for  value  without  notice. 

This,  in  my  judgment,  presents  a  case  of  equitable  estoppel  in 
the  familiar  principle  that  one  who  stands  by  and  sees  another 
purchase  property  without  giving  notice  of  his  own  claim  is 
estopped  from  afterward  asserting  it.  The  Excise  Department 
is  bound  to  common  honesty  as  well  as  the  citizen.  It  is  not 
that  the  transfer  was  assented  to  by  the  department  but  that 
knowing  a  purchase  by  Luca  was  about  to  be  made  it  did  not 
give  notice  of  the  violations  of  which  it  had  the  proof. 

Proceeding  dismissed  with  costs. 


Supreme  Court,  Queens  Special  Term,  April,  1903.  Unreported. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan  to  Revoke 
the  Liquor  Tax  Certificate  of  John  Neiderstein. 

William  E.  Schenck,  for  petitioner. 

Neu  &  Gilchrist,  for  respondent. 

Maddox,  J.:  The  violation  charged  here  is  of  subdivision  T, 
of  section  23  of  the  Liquor  Tax  Law,  which  provides  that  "  No 
*  *  *  person,  who,  as  owner  or  agent,  shall  suffer  or  permit 
any  gambling  to  be  done  in  the  place  designated  by  the  liquor 
iax  certificate  as  that  in  which  the  traffic  in  liquor  is  to  be  carried 
on,     *     *     *     ." 

By  the  testimony  of  inspectors  it  appears  that  on  July  24  and 
July  29,  1902,  at  the  place  designated  in  said  certificate  and 
where,  as  was  conceded  by  his  attorney  (Sten.  Min.  p.  5),  the 
respondent  was  then  trafficking  in  liquors,  gambling  was  per- 
mitted on  said  premises  by  means  of  a  nickel-slot  machine. 
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That  the  machine  was  then  in  the  room  where  liquors  were 
sold  and  drunk  is  well  established  and  that  such  a  machine  is  a 
gambling  contrivance  cannot  be  questioned. 

By  subdivision  2  of  section  28  of  said  law  it  is  provided  that, 
"  if  any  provision  *  *  *  is  violated  at  the  "  place  designated 
in  said  certificate  *  *  *,  by  the  holder  of  said  certificate, 
or  by  his  agent,  servant,  bartender  or  any  person  whomsoever  in 
charge  of  said  premises,  *  "  *  "  and  if,  after  a  hearing,  the 
"  evidence  established  "  such  violation  "  an  order  shall  be  granted 

*  *  *,  revoking  and  cancelling  such  certificate"  and,  again, 
by  subdivision  2  of  section  34,  "  any  *  *  *  person  *  *  * 
who  shall  violate  any  of  the  provisions  of  sections     *     *     *     23 

*  *  *  shall  be  guilty  of  a  misdemeanor  "  and  upon  conviction 
is  punishable  by  fine  or  imprisonment  or  both  and  shall  forfeit 
the  liquor  tax  certificate. 

Thus  we  have  an  alleged  violation  involving  both  a  civil  and  a 
criminal  penalty  and.  here  we  are  asked  to  enforce  the  civil  lia- 
bility, but  this  should  not  obtain  unless  respondent's  participation 
in  the  violation  is  clearly  established;  by  that  I  do  not  mean 
beyond  a  reasonable  doubt,  but  by  such  a  preponderance  of  proof 
as  convinces  the  mind. 

Here  the  question  is,  did  the  respondent  ''  suffer  or  permit " 
gambling  at  the  times  named,  by  means  of  the  nickel-slot  machine 
then  in  the  place  designated  in  said  certificate?  Was  he  then 
present  or  had  he  knowledge  of  the  presence  of  said  machine  in 
his  barroom?  If  he  was  not  there  and  had  no  knowledge  of  the 
gambling,  then  he  did  not  "  suffer  or  permit "  it. 

It  will  be  noticed  that  the  language  of  the  provision  first 
quoted  above  is,  that  "  No  *  *  *  person  *  *  *  as  owner 
or  agent,  shall  suffer  or  permit  *  *  *  ."  Why  the  use  of  the 
distinctive  or,  if  the  owner  shall  be  made  liable  for  a  violation  by 
his  agent  and  of  which  he  had  no  knowledge?  The  agent  would 
be  liable  to  criminal  prosecution  for  the  violation,  but  not  the 
owner,  the  certificate  holder. 

The  petitioner's  witnesses  were  unable  to  identify  the  respond- 
ent with  any  degree  of  positiveness ;  Mr.  Johnson  testified,  in 
part,  as  follows : 

"Q.  Are  you  certain  enough  to  swear  to  it  (identification'! 
positively? 

"A.  No,  I  would  not  swear  to  it  positively  beca\ise  men  look 
very  much  alike  sometimes.     (S.  M.  p.  10)     *     *     *     on  the  first 
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day  1  went  to  a  gentleman  who  was  in  the  cashier's  desk,  whom 
I  took  to  be  this  gentleman,     *     *     *     ." 

''Q.  Will  you  say  that  you  saw  this  man  there  on  the  first 
day?" 

"A.  I  would  perhaps  be  unsafe  in  swearing  positively  that  I 
saw  him,  yet  I  am  satisfied  in  my  own  mind  that  I  would  not  have 
recognized  him  this  morning  if  I  had  not  seen  him  before." 

"  Q.  Are  you  sure  you  saw  him  there  on  the  first  day?  " 

"A.  The  man  T  would  recollect  as  being  such  a  looking  man." 

"  Q.  But  you  will  not  positively  say  he  was  the  man  you  saw?  " 

"A.  I  would  not  like  to  say  it  positively,  no,  sir  *  *  '  a 
close  resemblance  that  might  exist."     (S.  M.  p.  11.) 

Now  the  other  witness,  Mr.  Farmer,  testified,  as  to  identifica- 
tion, "  *  *  *  a  man  whom  I  supposed  was  Mr.  Neiderstein 
came  forward,  *  *  *  .  Mr.  Neiderstein  sat  opposite  to  me  at 
the  table."     (S.  M.  p.  13.)     *     *     * " 

"  Q.  In  your  judgment  is  the  Mr.  Neiderstein  present  the  gentle- 
man who  said  he  was  Mr.  John  Neiderstein  on  the  occasion  of  this 
last  visit?" 

"A.  He  looks  very  much  like  the  man  that  was  there,  but  the 
man  might  have  been  a  younger  man  than  this  man,  but  he  looked 
like  him.  I  would  not  swear  this  was  the  man  that  was  there, 
but  he  was  a  man  that  looked  very  much  like  him-.  *  *  *  he 
might  have  been  a  younger  man.  (S.  M.  p.  14.)  *  *  *  I 
would  not  swear  he  was  the  identical  man  I  saw  there.  I  say  he 
looks  like  him.  The  man  I  saw  has  a  very  strong  resemblance  to 
him.     (S.  M.  p.  17.)  " 

This  certainly  is  not  sufficient  to  justify  the  imposition  of  a  pen- 
alty, of  finding  the  respondent  guilty  of  a  violation  of  law  of  a 
quasi  criminal  nature. 

The  respondent  testifies  that  he  was  absent  from  his  place  on 
the  days  in  question ;  indeed,  that  he  was  absent  therefrom  almost 
all  the  time  from  about  the  middle  of  July  to  the  early  part  of 
August.  That  he  did  not  suffer  or  permit  gambling  or  the  use 
of  said  machine  there.  That  he  did  not  know  it  was  there.  There 
is  nothing  appearing  in  the  record  that  attacks  his  credibility  and 
in  many  respects  he  is  corroborated  by  the  witnesses  called  by 
him. 

There  was  a  violation  of  the  law,  in  that  gambling  by  means  of 
a  nickel-slot  machine  was  permitted  and  suffered  on  the  days  and 
at  the  place  in  question,  but  it  was  the  act  of  the  agent  then  in 
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said  barroom,  not  of  the  certificate  holder,  this  respondent;  the 
evidence  does  not  establish  any  participation  by  him  in  the  viola- 
tion, or  that  he  suffered  or  permitted  the  gambling  or  use  of  the 
machine. 

Motion  for  final  order  revoking  the  liquor  tax  certificate   is 

denied. 


Supreme   Court,   Kings  Special   Term,  April,   1903.   Unreported. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan  to  Revoke 
the  Liquor  Tax  Certificate  of  Beniamino  Taela. 

Maddox,  J. :  The  violations  here  charged  have  been  fully  estab- 
lished. 

The  attempt  to  prove  the  use  of  sandwiches  has  failed,  but  even 
if  it  were  shown  that  would  not  relieve  the  certificate  holder  from 
the  consequences  of  a  violation  by  his  agent  or  representative; 
that  would  not  have  made  lawful  the  trafficking  in  liquors  on  a 
Sunday  or  during  prohibited  hours. 

The  Niederstein  case  has  no  bearing  on  the  questions  here  pre- 
sented ;  there  the  charge  was  that  the  owner  suffered  or  permitted 
gambling  (Liq.  Tax  Law,  §  23,  subdiv.  7),  while  here  it  is  a 
prohibited  trafficking  by  the  holder,  his  agent,  servant,  bartender 
or  any  person  whomsoever  in  charge  of  said  premises. 

Application  granted,  with  costs. 


Supreme  Court,   Kings  Special  Term.  April,  1903.  Unreported. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Oullinan  to  Revoke 
the  Liquor  Tax  Certificate  of  Madge  Dillon. 

E.  H.  Kellogg,  for  petitioner. 

Benjamin  Patterson,  for  respondent. 

Maddox,  J. :     Petitioner's  witnesses  were  not  guests  within  the 
definition  of  the  statute.     They  did  not  ask  for  and  were  not 


Liquoe  Tax  Law  113 


seeking  a  meal.  There  was  the  elusive  time  served  sandwich  pres- 
ent—  one  to  constitute  a  meal  for  four.  If  Coleman  testified 
truthfully,  he  knew  that  the  furnishing  of  the  sandwich  (he  says 
four  were  served)  was  but  an  incident  in  the  violation  of  the  law, 
that  it  was  an  attempted  evasion  thereof,  for  he  said  as  a  witness, 
"  I  said  I  could  not  serve  drinks  without  something  to  eat." 
(S.  M.  page  39.)     Respondent's  motion  for  a  trial  by  jury  denied. 

implication  for  a  revocation  is  granted,  with  costs. 


Supreme  Court,  New  York  Special  Term,  April,  1903.  Reported.  40  Misc.  423. 

Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  6,678,  Issued  to  Edward  P.  Lbhe. 

Liquor  Tax  Law — Revocation  of  certificate — Unconstitutionality  of 
section  28,  subdivision  2,  as  amended  in   1901 — Petition. 

The  provisions  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  §  28, 
subd.  2,  as  amended  Laws  of  1901,  chap.  640.  §  5)  authorizing  the  justice, 
judge  or  court,  on  the  return  day  of  the  order  to  show  cause,  to  cancel 
the  certificate  unless  the  holder,  if  duly  served,  then  files  a  verified  answer 
denying  all  the  violations  alleged,  are  unconstitutional. 

Where,  therefore,  the  certificate  holder  attacks  the  constitutionality  of 
the  statute  on  the  return  day  and  refuses  to  file  a  verified  answer,  the 
court  cannot  take  testimony  or  appoint  a  referee  and  will  not  cancel  the 
certificate. 

A  petition  for  revocation,  made  on  information  and  belief,  setting  forth 
the  statutory  allegations  and  having  annexed  to  it  the  affidavits  of  two 
persons  minutely  stating  the  violations  of  the  statute  and  as  upon  personal' 
knowledge,  is  sufficient  to  confer  jurisdiction  upon  the  court. 

Application  to  revoke  and  cancel  a  liquor  tax  certificate. 

The  petitioner  alleges,  upon  information  and  belief,  that  on 
Sunday,  the  23d  day  of  November,  1902,  the  holder  of  said  liquor 
tax  certificate,  Edward  P.  Lehr,  personally  and  by  his  agents, 
servants,  bartenders,  etc.,  etc.,  at  the  place  designated  in  said  cer- 
tificate, viz.,  premises  No.  955  Amsterdam  avenue,  New  York  city, 
did  wrongfully  and  unlawfully  have  open  and  unlocked  a  door 
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and  entrance  from  the  street,  alley,  yard,  hallway  and  adjoining 
premises  to  the  room  where  liquors  were  sold  and  kept  for  sale, 
when  it  was  not  necessary  for  the  ingress  or  egress  of  himself,  etc., 
and  did  admit  and  allow  to  remain  in  such  room  persons  not  mem- 
bers of  his  family,  etc.,  to  wit:  Andrew  Frank,  George  Senn, 
Charles  A.  Donnelly,  Benjamin  G.  Halsey,  etc. 

Fifth.  That  two  glasses  of  whiskey  were  sold,  one  to  Andrew- 
Frank  and  one  to  George  Senn  —  which  were  paid  for  and  drunk 
on  the  premises. 

Sixth.  That  two  glasses  of  whiskey  were  sold  to  Charles  A. 
Donnelly  and  Benjamin  G.  Halsey  on  the  same  day. 

Seventh.  That  liquor  was  sold  to  unknown  on  same  day. 

The  certificate  holder  refused  to  answer  on  the  ground  of  con- 
stitutional privilege. 

William  G.  Van  Loon,  for  petitioner. 

Ford  &  Tuttle,  for  certificate  holder. 

McCall,  J.  This  is  an  application  to  revoke  and  cancel  a  liquor 
tax  certificate,  and  the  proceeding  is  instituted  under  the  provis- 
ions of  section  28  of  chapter  112  of  the  Laws  of  1896,  known  as 
the  "  Liquor  Tax  Law,"  as  the  same  has  been  amended  by  chapter 
312,  Laws  of  1897,  as  amended  by  chapter  367,  Laws  of  1900,  as 
amended  by  chapter  640  of  the  Laws  of  1901.  Before  the  enact- 
ment of  these  several  amendments,  in  order  to  institute  this  pro- 
ceeding, "Any  citizen  of  the  State"  could  "present  a  verified 
petition  to  a  justice  of  the  Supreme  Court  or  a  Special  Term  of 
the  Supreme  Court  of  the  judicial  district  in  which  such  traffic 
in  liquors  is  authorized  to  be  carried  on  or  in  which  the  holder 
of  such  certificate  resides,"  etc.  The  petition  contains  certain 
allegations  specifically  enumerated  in  the  act,  and  then  follows 
this  significant  clause :  "  Such  petition  shall  state  the  facts  upon 
which  such  allegations  are  based."  The  subsequent  procedure 
under  the  original  act  was  for  the  justice  or  court  to  whom  the 
petition  had  been  presented  to  grant  an  order  directing  the  holder 
of  the  certificate  and  the  officer  who  granted  the  same  to  appear 
before  him  or  a  Special  Term  of  the  court  at  a  time  designated  in 
the  order  and  on  the  return  day :  "  To  hear  the  proofs  of  the 
parties,"  and  if  the  court  deemed  it  necessary  to  "  order  a  refer- 
ence to  take  testimony  in  relation  to  the  allegations  of  the  peti- 
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tions."  The  act  further  provided :  "  If  the  justice  or  court  is 
satisfied  *  *  *  an  order  shall  be  granted  revoking  and  can- 
celing such  certificate.'  Under  the  amendments  made  by  chapter 
312,  Laws  1897,  section  28  of  the  original  act  was  divided,  and 
subdivision  2  was  created,  and  the  material  changes  in  the  pro- 
visions in  so  far  as  they  affect  the  case  at  bar  were,  that  additional 
reasons  were  prescribed  upon  which  the  proceeding  could  be  insti- 
tuted, and  the  petitioner  might  allege  that  the  certificate  holder 
"  was  not  entitled  to  receive  or  is  not  entitled  on  account  of  the 
violation  of  any  provisions  of  this  law,  conviction  for  which  would 
cause  a  forfeiture  of  this  certificate,  or  for  any  other  reason  to 
hold  such  certificate  "' ;  and  further  providing  that  the  "  order  of 
the  court  should  contain  an  injunction  restraining  the  certificate 
holder  from  transferring  or  surrendering  such  certificate,"  etc. 
The  amendments  made  by  chapter  640,  Laws  1901,  provided  that 
the  petition  in  these  proceedings  should  be  made  by  the  State 
commissioner  of  excise  or  his  deputy,  and  by  no  one  else  unless 
the  consent  of  said  commissioner  was  indorsed  upon  the  petition. 
And  the  procedure  on  the  return  day  of  the  order  was  materially 
changed,  and  in  the  place  and  stead  of  that  originally  designated 
was  substituted  the  following :  "  On  the  day  specified  in  such 
order,  the  justice,  judge  or  court  before  whom  the  same  is  return- 
able shall  grant  such  order  revoking  and  cancelling  the  said  liquor 
tax  certificate  unless  the  holder  of  said  liquor  tax  certificate  shall 
present  and  file  a  verified  answer  to  said  petition,  which  answer 
denies  each  and  every  violation  of  the  Liquor  Tax  Law  alleged  in 
the  petition  and  raises  an  issue  as  to  any  of  the  facts  material  to 
the  granting  of  such  an  order,  in  which  event  the  said  justice, 
judge  or  court  shall  hear  the  proofs  of  the  parties,  and  may,  if 
deemed  necessary,  or  proper,  take  testimony  in  relation  to  the 
allegation  of  the  petition  or  answer  or  appoint  a  referee  to  take 
proof."  All  through  these  several  stages  of  amendment  the  law 
remained  that  "  Such  petition  shall  state  the  facts  upon  which  the 
application  is  based."  Heretofore  in  these  proceedings  it  was  the 
custom  to  simply  present  a  verified  petition  in  which  the  allega- 
tions were  made  upon  information  and  belief,  and  thereupon  an 
order  would  issue  directed  to  the  parties  involved  to  show  cause, 
etc.,  upon  a  return  day  fixed  in  the  order  observing  the  time 
limitation  of  the  statute,  and  it  has  been  assumed  that  such  a  peti- 
tion was  all  that  was  necessary  to  allow  the  court  to  acquire  juris- 
diction.    In  June,  1901,  the  case  of  Matter  of  Peek  v.  Car  gill,  167 
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N.  Y.  392,  was  decided  by  the  Court  of  Appeals,  Judge  O'Brien 
writing,  whereby  it  was  determined  that  the  .court  could  not 
acquire  jurisdiction  by  such  a  petition,  that  it  did  not  meet  the 
requirements  of  the  statute,  and  the  opinion  animadverts  very 
severely  upon  the  procedure  adopted  in  that  case,  and  the  result 
was  that  the  order  made  at  Special  Term,  revoking  the  license, 
was  reversed  and  the  proceedings  dismissed.  But  the  decision, 
it  seems  to  me,  went  tar  beyond  the  question  of  jurisdictional 
defect  presented  by  the  record.  It  took  up,  discussed  and  dis- 
posed of  subdivision  2  of  section  28  of  this  act,  as  amended  by 
section  640,  Laws  1901,  and  clearly  and  unquestionably  declared 
it  to  be  unconstitutioual.  The  opinion  in  Matter  of  CuUinait 
(Micha  certificate),  76  App.  Div.  362,  urged  so  strongly  by  the 
petitioner  in  the  case  at  bar,  does  not  seem  to  me  to  be  hostile  to 
this  view,  but  rather,  in  my  judgment,  upholds  it.  In  the  Micha 
case  the  certificate  holder  put  in  a  verified  answer  as  the  statute 
provided,  and  sought  on  the  appeal  to  invoke  for  his  protection  a 
constitutional  provision  he  had  waived  on  the  hearing.  And  the 
Appellate  Court  rightfully  held  that  he  was  not  in  a  position, 
under  the  circumstances,  to  test  the  constitutionality  of  the  act. 
In  the  case  at  bar,  the  holder  of  the  certificate  attacked  the  con- 
stitutionality of  the  act  on  the  hearing  and  refused  to  put  in  n 
verified  answer,  and  under  such  circumstances,  the  court,  in  the 
Micha  case,  "  agreeing  that  there  is  an  element  of  unconstitution- 
ality in  the  statute,"  would  have  been  compelled  to  have  sustained 
him.  But  there  is  one  important  phase  in  this  type  of  proceeding 
which  the  doctrine  in  the  Micha  case  (it  having  been  affirmed  in 
the  Court  of  Appeals)  controls,  to  wit,  the  sufficiency  of  petition 
in  order  to  have  the  court  acquire  jurisdiction.  The  Court  of 
Appeals  in  Matter  of  Peck  v.  Car  gill,  supra,  having  disclosed  and 
pointed  out  the  defects  in  former  proceedings,  the  commissioner 
of  excise  in  the  Micha  case  sought  to  remedy  them,  and  he  sup- 
ported his  petition  in  that  case,  as  he  does  also  in  the  case  at  bar, 
by  supplying  two  affidavits,  which  state  the  facts  complained  of 
positively  upon  oath,  and  these  affidavits  are  made  part  of  the 
petition,  and  as  Justice  Woodward  said  in  the  Micha  case,  "  This 
is,  it  seems  to  us,  a  full  compliance  with  the  provisions  of  the 
statute,"  which  throughout  has  always  provided  "  that  such  peti- 
tion shall  state  the  facts  upon  which  such  application  is  based '' 
Therefore,  the  court  has  unquestionably  attained  jurisdiction  over 
the  case  at  bar,  and  it  must  be  disposed  of  under  the  provisions 
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of  this  act  as  it  stands  amended.  On  the  return  day  the  peti- 
tioner, the  State  Commissioner  of  Excise,  presented  his  verified 
petition,  in  which  the  allegations  called  for  by  the  statute  were 
duly  made,  but  all  asserted  upon  information  and  belief.  In  sup- 
port, and  as  a  part  thereof,  the  petitioner  submitted  the  affidavits 
of  Andrew  Frank  and  Charles  A.  Donnelly,  both  special  agents  of 
the  commissioner,  in  which  the  affiants  state  minutely  the  facts 
upon  which  the  petition  is  based,  and  swear  from  personal  knowl- 
edge that  the  Liquor  Tax  Law  was  violated,  specifically  stating 
the  said  violations.  The  holder  of  the  certificate  appeared 
through  counsel,  attacked  the  constitutionality  of  the  section  of 
the  act  under  which  the  proceeding  had  been  taken  and  refused 
to  file  a  verified  answer  as  called  for  by  the  statute.  No  proof  or 
testimony  was  adduced,  no  witnesses  offered  by  either  side,  and 
the  only  record  before  the  court  is  the  petition  of  the  State  Com 
missioner  of  Excise,  of  which  these  affidavits  referred  to  are  a 
part.  I  am  of  the  opinion  that  the  refusal  of  the  certificate  holder 
Lehr  to  file  a  verified  answer  was  wholly  justifiable,  and  that  he 
was  clearly  within  his  constitutional  rights.  The  Legislature  has 
not  the  power  to  enact  such  legislation  as  is  found  in  this  sub- 
division 2,  section  28,  of  this  act,  as  amended,  for  the  reasons  so 
clearly  and  forcibly  advanced  in  the  opinion  of  Judge  O'Brien  in 
Matter  of  Peck  v.  Gar  gill,  supra,  and  when  the  certificate  holder 
refused  to  file  such  answer,  in  my  judgment,  the  court  (if  the 
legislation  were  sound)  had  no  alternative  but  to  act  upon  the 
default  and  revoke  and  cancel  the  license.  It  could  not,  under 
the  terms  of  this  act,  as  amended  my  section  6401,  Laws  of  1901j 
take  proof  or  testimony  or  appoint  a  referee.  It  is  not  now  (as 
the  act  originally  provided)  within  the  power  of  the  court,  on  the 
return  day  without  qualification  of  any  kind,  "  to  take  proof," 
etc.,  but  under  this  amendment  "  the  justice  or  the  court  must 
revoke  and  cancel  on  default,  or  must  wait  till  the  issues  are 
joined  by  the  filing  of  the  verified  answer.  *  *  *  In  which 
event "  the  court  or  judge  may  take  proof,  etc.  In  this  case  there 
had  been  a  default  by  a  refusal  to  file  a  verified  answer.  The 
certificate  holder  claiming  his  constitutional  privilege,  I  cannot 
proceed  to  take  proof  or  direct  a  reference,  and  I  shall  not  revoke 
or  cancel,  for  the  reason  that  the  section  of  the  statute  calling  for 
this  procedure  is  unconstitutional. 

Motion  denied.     Ten  dollars  costs. 
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Supreme  Court,   Franklin   Trial   Term,  April,  1903.   Reported.  40  Misc.  439. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise,  Plain- 
tiff, v.  Harry  W.  Bowker  and  the  Aetna  Indemnity  Co., 
Defendants. 

Principal  and  agent — Powers  of  a  clerk  of  a  local  representative  of  an 
indemnity  company — Waiver. 

A  clerk  in  charge  of  the  business  of  the  local  representative  of  an 
indemnity  company  has  power,  when  the  local  representative  is  absent 
from  home,  to  issue  and  deliver  a  bond  of  indemnity,  given  under  the 
Liquor  Tax  Law,  and  the  clerk  may  waive  a  written  condition  of  its  issue. 

Therefore,  where  the  bond  stipulated  that  it  should  bind  the  company 
only  when  signed  by  its  local  representative  and  he  did  not  sign  it  when 
it  was  issued  but  before  issue  promised  to  sign  it  and  upon  his  return 
home  did  sign  it,  although  a.  breach  had  previously  occurred  of  which  he 
was  ignorant,  the  court  held  the  company  liable  upon  the  bond,  either 
upon  the  ground  of  waiver  or  upon  the  ground  that  the  subsequent  signa- 
ture of  the  local  representative  was  merely  formal  and  that  by  it  he  only 
did  what  he  had  promised  to  do. 

Action  to  recover  the  penalty  on  a  bond. 

Mead,  Stranahan  &  Guile,  for  plaintiff. 

Badger  &  Cantwell,  for  defendants. 

Kellogg,  J.  M.,  J.  The  defendant  indemnity  company  is  surety 
on  a  bond  given  by  the  defendant  Bowker  under  the  Liquor  Tax 
Law,  and  this  action  is  brought  to  recover  the  penalty  of  said 
bond  on  account  of  its  breach  by  said  Bowker.  The  indemnity 
company  contends  that  it  is  not  liable  on  said  bond  for  the  reason 
that  it  was  not  countersigned  by  Prank  S.  Channel,  its  local  rep- 
resentative, the  bond  containing  a  provision  that  "  This  bond 
shall  bind  the  said  company  only  when  signed  by  Frank  S.  Chan- 
nel its  lawful  resident  Assistant  Secretary."  When  application 
was  made  at  the  office  of  Mr.  Channel  for  the  bond  he  was  absent, 
but  the  insurance  and  bonding  business  which  he  carried  on  was 
then  in  charge  of  his  clerk.  The  clerk  issued  the  bond,  delivered 
it  to  the  principal,  and  then  telephoned  to  the  county  treasurer 
that  Mr.  Channel  was  away  from  home,  but  had  directed  him  to 
say  that  he  would  countersign  the  bond  as  soon  as  he  returned,  to 
which  the  treasurer  assented  and  the  bond  was  accepted  and  a 
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liquor  tax  certificate  issued  thereon.  Sometime  afterwards  Mr. 
Channel  returned  and  countersigned  the  bond.  The  breach  had 
then  occurred  but  he  was  ignorant  of  it.  Surety  companies  are 
doing  a  large  and  increasing  business,  and  seem  to  be  doing  it 
on  the  general  lines  followed  by  insurance  companies,  and  it  is 
perhaps  not  inappropriate  to  apply  the  law  relating  to  the  power? 
of  the  local  agents  of  insurance  companies  in  their  issuing  policies 
to  the  acts  of  the  local  agents  in  issuing  these  bonds.  This  is  par- 
ticularly true  as  the  cases  hold  that  the  general  powers  of  the 
agents  of  insurance  companies  as  to  waiving  the  provisions  in 
the  policies  as  to  conditions  existing  at  the  time  of  issuing  them 
rest  not  upon  provisions  peculiar  to  insurance  law,  but  are 
found  in  the  general  law  of  principal  and  agent.  Quinlan  v.  Prov- 
idence Washington  Ins.  Co.,  133  N.  Y.  363,  364. 

It  is  also  held  that  a  local  agent  to  whom  policies  are  issued 
in  blank  to  be  countersigned  and  delivered  is,  for  the  purpose  of 
delivering  the  policy  and  effecting  the  insurance,  the  general 
agent  of  the  company,  and  has  full  power  to  waive  provisions  in 
the  policy  with  respect  to  the  conditions  upon  which  it  shall  have 
inception  and  go  into  operation  as  a  contract.  Wood  \.  American 
Fire  Ins.  Co.,  149  N.  Y.  382,  385 ;  Roblins  v.  Springfield  Fire  Ins. 
Co.,  Id.  477. 

The  clerk  in  the  office  of  the  local  agent  may  fill  up,  execute  and 
even  countersign  policies,  and  waive  provisions  and  conditions  the 
same  as  his  principal,  the  company's  agent,  may  do.  Bodine  v. 
Exchange  Fire  I.  Co.,  51  N.  Y.  117 ;  Arff  v.  Star  Fire  Ins.  Co.,  125 
id.  57. 

The  General  Term  in  this  department  has  held  that  such  clerk, 
where  the  policy  reads  that  it  shall  not  be  binding  until  counter- 
signed by  its  authorized  and  commissioned  agent,  may  counter- 
sign the  policy  and  that  it  is  valid.  Clark  v.  Glens  Falls  Ins.  Co., 
21  Wkly.  Dig.  197. 

In  this  case  it  cannot  be  doubted  that  the  defendant's  general 
superintendent  might  have  personally  delivered  this  bond  without 
Channel's  countersigning  it,  and  that  the  company  could  not 
defend  upon  the  ground  that  it  was  not  countersigned.  Channel 
being  the  general  agent  at  Malone  for  the  issuing  of  these  bonds, 
if  he  had  in  person  delivered  this  bond  to  the  treasurer 
without  being  countersigned,  the  defendant  could  not  defend,  for 
the  countersigning  was  only  to  insure  the  delivery  by  him  and 
related  only  to  the  manner  in  which  the  bond  should  be  executed 
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and  delivered.  This  is  squarely  held  in  Myers  v.  Keystone  M. 
Life  Ins.  Co.,  27  Pa.  St.  268,  approved  in  Van  ftchoick  v.  Niagara 
Fire  Ins.  Go.,  68  N.  Y.  440.  The  above  case  establishing  that  if 
the  bond  had  been  issued  by  Channel  himself  and  not  counter- 
signed it  would  be  valid,  it  must  follow  that  having  been  delivered 
by  his  clerk,  with  his  consent  and  approval  and  presumably  by 
his  direction,  it  is  equally  valid.  The  defendant  contends  that 
Channel  could  not  delegate  to  his  clerk  the  discretion  and  powers 
conferred  upon  him.  But  it  is  held  that  performing  these  duties 
by  his  clerk  is  performing  them  by  himself  and  is  not  a  delega- 
tion of  the  powers.  An  insurance  agent,  or  bonding  agent,  must 
have  the  right  to  employ  a  reasonable  and  necessary  clerical 
force,  and  his  clerks,  acting  under  his  direction  and  within  his 
authority,  must  have  power  to  bind  his  companies.  We  cannot 
assume  that  Channel  did  not,  by  directions  to  his  clerk,  exercise 
all  the  discretion  which  the  defendant  desired  him  to  use  and 
which  it  was  his  duty  to  do.  Neither  can  we  assume  that  the 
clerk  acted  outside  of  his  instructions.  It  is  a  fair  inference, 
therefore,  that  this  particular  bond  was  issued  by  Channel  in  the 
ordinary  course  of  business,  and  that  while  the  clerk  performed 
the  acts  they  were  done  pursuant  to  the  discretion  and  directions 
of  the  agent.  According  to  the  law  this  bond  could  have  been 
accepted  only  as  a  completed  instrument,  and  Mr.  Channel  and 
his  clerk  acting  for  him  must  have  known,  when  the  bond  was 
delivered  to  the  principal  to  be  by  him  delivered  to  the  county 
treasurer,  that  it  was  delivered  as  a  completed  bond,  although 
it  was  contemplated  that  the  formal  countersigning  by  Channel 
was  to  be  done  strictly  to  comply  with  the  terms  of  the  bond. 
The  county  treasurer  or  the  excise  commissioner  had  the  right, 
under  the  circumstances,  to  insist  that  the  bond  be  countersigned 
if  necessary,  and  by  proper  proceedings  could  have  compelled 
such  act  to  be  done.  It  is  probable  that  the  law,  for  all  practica  1 
purposes,  would  deem  it  as  done;  but  if  not,  the  subsequent 
act  of  Channel  in  countersigning  the  bond  was  simply  doing 
what  he,  and  through  him  the  company,  had  agreed  to  do  before 
the  breach  occurred ;  and,  therefore,  Mr.  Channel,  by  countersign- 
ing in  ignorance  of  the  default,  violated  no  duty  towards  the  de- 
fendant but  only  did  what  the  defendant  through  him  had  agreed 
to  do.  It,  therefore,  seems  that  this  case  is  the  same  as  if  the 
defendant  itself  had  delivered  this  bond  to  the  county  treasurer 
and  that  the  provision  that  it  must  be  countersigned  by  Ohanner 
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was  either  waived  at  the  time  or  else  was  so  far  merely  formal 
that  it  may  be  said  to  have  been  complied  with  when  he  by  his 
clerk  delivered  the  bond.  The  plaintiff  is,  therefore,  entitled  to 
judgment.    Proper  findings  or  decision  may  be  submitted. 

Judgment  for  plaintiff. 


Supreme  Court,  Saratoga  Special  Term,  April,  1903.  Reported.  40  Misc.  536. 

Matter  of  the  Application  of  Alex.  Bertrend  and  Others  for  an 
Order  to  Vacate  and  Set  Aside  the  Eeturn  and  Canvass  Made 
by  the  Town  Board  and  Inspectors  of  Election  of  the  Town  of 
Potsdam,  N.  Y.,  Made  on  the  11th  day  of  February,  1903,  upon 
the  Four  Questions  Submitted  under  Section  16  of  the  Liquor 
Tax  Law,  and  for  an  Order  Directing  a  New  Town  Meeting  to 
be  Held  at  which  said  Four  Questions  may  be  Submitted. 

Liquor  Tax  Law — Recount — Parties  to  resubmission — Practice — Order 
therefor — Errors  of  election   officials  when   disregarded. 

Where  hotel  proprietors  of  a  town  apply  to  set  aside  the  canvass  and 
return  of  the  votes  cast  at  a  town  meeting  upon  the  excise  questions  and 
for  a  resubmission  of  them,  the  court  will  not  order  a  recount  where  that 
would  be  useless  and  impossible — it  appearing  that  since  the  election  the 
town  clerk's  office  has  been  burglarized  and  the  ballot  box  broken  with 
evident  evil  design. 

The  town  board,  being  the  canvassing  board,  is  a  proper  party  to  such 
a  proceeding  as  a  board  and  its  members  are  proper  parties  as  individuals 
and  will  be  allowed  to  intervene. 

In  view  of  the  provisions  of  the  Liquor  Tax  Law  (Laws  ot  1901,  chap.  640, 
§  3)  that  no  special  town  meeting  for  a  resubmission  shall  be  called  until 
a  petition  therefor  and  an  order  of  the  court  thereon  has  been  filed  with 
the  town  clerk,  the  filing  with  him  of  such  a  petition  is  not  a  condition 
precedent  to  an  order  for  resubmission. 

Where  all  the  excise  questions,  except  the  pharmacist  proposition,  have 
been  decided  adversely  to  the  selling  of  liquors  and  by  majorities  which 
cannot  be  overcome  by  counting  the  ballots  in  the  manner  most  favorable 
to  the  propositions,  the  court  will  not  set  aside  the  canvass  and  return, 
for  errors  or  illegal  acts  of  the  election  inspectors  in  relation  to  the 
return  and  some  of  the  ballots. 

Application  to  set  aside  the  return  and  canvass  of  the  vote  oT 
the  town  on  the  local  option  questions  voted  upon  at  the  last 
annual  town  meeting. 
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L.  E.  Ginn  (Theo.  H.  (Swift,  of  counsel),  for  petitioners. 
\V.  G.  Van  Loon,  for  ytate  Commissioner  of  Excise. 
C.  S.  Ferris,  for  canvassing  board. 

Houghton,  J.  The  applicants  are  proprietors  of  hotels  in  the 
villages  of  Potsdam  and  Norwood,  situated  in  the  town  of  Pots- 
dam, St.  Lawrence  county,  and  make  this  application  to  set  aside 
the  return  and  canvass  of  the  vote  of  the  town  on  the  local  option 
questions  voted  upon  at  the  last  annual  town  meeting.  No  point 
is  made  but  what  the  various  propositions,  as  provided  by  the 
Excise  Law,  were  properly  submitted  and  voted  upon  by  the  elec- 
tors of  the  town. 

There  were  1,868  excise  ballots  cast,  in  the  aggregate,  in  the 
three  election  districts  in  the  town.  In  district  No.  3  there  were 
three  spoiled  ballots,  not  voted,  which  are  not  included  in  the 
above  total.  The  town  board  certified  that  there  was  a  majority 
of  112  against  the  selling  of  liquor  by  hotel-keepers,  and  183 
majority  against  saloons  selling  liquor  to  be  drunk  on  the 
premises,  and  221  majority  against  the  selling  of  liquor  not  to  be 
drunk  on  the  premises.  The  pharmacist  proposition  was  voted 
affirmatively.-  Out  of  the  total  number  of  ballots,  there  were 
returned  as  totally  blank,  in  the  first  district  30,  in  the  second 
district  7,  and  in  the  third  district  9,  making  46  in  all.  Some  of 
the.  ballots  were  blank  as  to  certain  propositions,  and  marked 
properly  for  or  against  other  propositions.  In  district  No.  1 
there  were  either  72  or  74  ballots,  and  in  district  No.  2  there  were 
12  ballots,  upon  which  the  voter  had  voted  both  ways  on  some 
one  proposition,  and  these  ballots  were  treated  by  the  inspectors 
as  void  ballots  and  were  not  counted  for  or  against  any  of  the 
propositions  which  were  correctly  voted.  The  inspectors  did  not 
mention  these  ballots  in  the  figures  of  their  returns,  nor  does  it 
specifically  appear  that  they  were  marked  with  the  reasons  for 
rejection  and  placed  in  a  separate  package  as  required  by  the 
Election  Law.  The  original  returns  of  the  inspectors  in  district 
No.  1,  presented  to  the  town  board,  certified  that  on  question  No.. 
1  the  total  number  of  votes  were  1,100,  on  question  No.  2,  1,002, 
and  on  question  No.  4,  1,024.  The  tally  sheet  and  all  of  the 
affidavits  show  that  in  this  district  there  were  30  totally  blank 
ballots.     On  presentation  of  the  return  to  the  town  board  for 
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the  purpose  of  canvass,  one  of  the  inspectors,  against  the  proteHt 
of  the  other,  substracted  these  30  blank  ballots  from  the  totals 
given,  making  new  figures  and  crossing  out  the  old  ones  certified 
to  by  the  inspectors.  In  place  of  1,024,  opposite  question  No.  4, 
the  figures  974  appear.  It  is  plain  that  this  number  should  be 
994,  for  all  the  affidavits  agree  that  what  the  inspector  did  was  to 
subtract  the  30  blank  ballots  from  the  totals  given ;  besides,  the 
vote  is  stated  to  be  in  the  affirmative  467,  in  the  negative  527, 
which  makes  a  total  of  994  and  leaves  a  majority  of  60  against, 
as  stated. 

The  town  meeting  was  held  on  the  10th  of  February,  1903,  and 
the  count  and  declaration  of  the  vote  by  the  town  board  were 
made  on  the  following  day.  The  ballots  were  placed  in  a  box  and 
remained  in  the  custody  of  the  town  clerk  for  about  a  month, 
when  some  unknown  person  burglarized  the  town  clerk's  office 
and  opened  the  box,  and  it  is  supposed  tampered  with  the  bal- 
lots. Without  inspection,  however,  the  box  was  sealed,  and  now 
remains  in  the  condition  it  was  after  the  burglary. 

The  applicants  had  a  month  in  which  to  make  an  application 
for  a  recount,  and  the  present  application  was  not  made  until  the 
fourteenth  of  April,  about  a  month  later.  If  the  ballots  had  not 
been  tampered  with,  I  would  order  a  recount ;  but  it  is  apparent 
that  that  would  do  no  good  at  the  present  time  for  there  wouM 
be  no  certainty  that  the  ballots  remained  as  they  were  at  the 
count.  On  the  contrary,  the  presumption  is  that  the  ballot-box 
was  broken  open  for  the  purpose  of  tampering  with  the  ballots, 
either  by  abstracting  some,  or  substituting  others,  or  remarking 
them. 

A  recount  being  useless  and  impossible,  it  must  be  determined 
whether  the  original  canvass  shall  stand,  or  whether  it  shall  be 
set  aside  and  a  new  submission  of  the  excise  questions  ordered. 

Notice  was  served  by  the  applicants  upon  the  State  Excise 
Commissioner,  as  the  law  requires,  and  the  court  has  permitted 
the  town  board  to  intervene,  and  in  its  behalf  opposing  affidavits 
have  been  submitted. 

It  is  urged  that  the  town  board,  which  was  the  canvassing 
board,  is  not  a  proper  party  to  these  proceedings.  I  think  the 
board  as  a  board  is  a  proper  party,  and  that  the  board  as  individ- 
uals are  proper  parties.  It  cannot  be  that  it  was  the  intention 
of  the  Legislature  to  say  that  no  one  except  the  State  Commis- 
sioner of  Excise  should  have  a  right  to  be  heard  on  an  applica- 
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tion  of  this  character.  While  it  is  proper  tor  him  to  be  notified 
of  the  situation,  and  of  what  is  transpiring  with  respect  to  license 
or  no  license,  it  is  the  community  which  has  the  right  of  local 
option  that  is  interested.  The  applicants  are  interested  in  the 
decision  of  that  question  because  they  have  property  which  is 
adversely  affected  by  a  vote  of  no  license.  Each  citizen  of  the 
town  also  is  interested  as  well,  and  has  the  right  to  have  any 
questions  arising  submitted  to  the  court. 

It  is  claimed  by  opposing  counsel  that  the  court  has  no  power 
to  order  a  resubmission  of  the  excise  questions  because  no  petition 
for  a  resubmission  and  a  new  town  meeting  has  been  filed  in  the 
town  clerk's  office.  Section  16  of  the  Liquor  Tax  Law  (L.  1901, 
ch.  640,  §  3)  provides  that  no  special  town  meeting  shall  be 
called  until  an  order  of  the  court  for  a  resubmission  shall  be  filed 
as  well  as  such  petition.  Notwithstanding  intimations  in  decis- 
ions to  the  contrary,  I  think  the  provision  of  the  statute  is  so 
plain  that  I  must  overrule  that  objection  and  hold  that  the  appli- 
cants in  that  respect  are  regular. 

The  applicants  insist  that  the  changing  by  one  inspector  of  the 
returns  from  the  first  district,  by  subtracting  30  from  each  total 
certified  and  putting  into  the  return  such  reduced  total,  nullifies 
the  return  and  makes  the  subsequent  canvass  by  the  town  board 
void.  While  this  act  was  wholly  unwarranted,  and  a  thing  whicn 
the  inspector  had  no  right  to  do,  yet  I  do  not  think  it  had  the 
effect  of  nullifying  the  return.  No  question  is  made  but  what  on 
the  fourth  proposition,  in  district  No.  1,467  electors  of  the  town 
voted  in  favor  of  a  license  to  hotel-keepers,  and  527  electors  voted 
against  it;  and  so  of  the  other  propositions  as  stated  in  the  differ- 
ent numbers  in  the  return.  Any  act  of  one  inspector,  or  even  the 
board  of  inspectors,  after  a  count  could  not  disfranchise  these 
voters.  Their  wishes  had  been  expressed  by  their  ballots,  and 
the  result  ascertained,  and  no  negligent,  or  careless,  or  vicious 
act  of  a  town  official  could  override  it. 

In  People  e.r  rel.  Hirsh  v.  Wood,  148  N.  Y.  146,  Chief  Judge 
Andrews  says :  "  Each  voter  received  his  ballot  from  the  inspect 
ors,  marked  it  with  the  cross  under  the  party  name  and  emblem 
and  returned  it  to  the  inspectors,  by  whom  it  was  deposited  in 
the  box  and  subsequently  counted.  We  can  conceive  of  no  prin- 
ciple which  permits  the  disfranchisement  of  innocent  voters  for 
the  mistake  or  even  the  wilful  misconduct  of  election  officers  in 
performing  the  duty  cast  upon  them.     The  object  of  elections  is 
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to  ascertain  the  popular  will  and  not  to  thwart  it.  The  object 
of  election  laws  is  to  secure  the  rights  of  duly  qualified  electors, 
and  not  to  defeat  them." 

In  People  ex  rel.  Maxim  v.  Ward,  62  App.  Div.  531,  the 
inspectors  of  election  had  omitted  to  indorse  upon  the  backs  of 
ballots  rejected  as  void  their  reason  for  such  rejection,  and  had 
omitted  to  place  such  ballots  in  a  sealed  package  and  to  file  the 
same  with  the  original  statement  of  the  canvass;  and  the  court 
held  that  the  election  was  not  void,  but  that  a  peremptory  man- 
damus should  issue  requiring  the  inspectors  to  perform  then* 
duties  in  those  respects. 

In  Matter  of  Thacher  v.  Lent,  71  App.  Div.  483,  two  ballots 
were  discovered  to  be  mutilated  by  having  torn  from  the  bottom 
strips  containing  the  names  of  candidates.  These  strips  were 
found  in  the  box  for  detached  stubs.  The  court  held  that  such 
ballots  must  be  counted  because  it  was  the  carelessness  of  the 
inspectors  in  tearing  off  the  stubs  which  mutilated  the  ballots, 
and  that  the  voter  should  not  be  deprived  of  his  vote  by  reason 
of  such  act  on  the  part  of  officials. 

In  People  ex  rel.  Guernsey  v.  Pier  son,  35  Misc.  Rep.  406,  a 
recanvass  of  the  votes  on  the  local  option  questions  was  refused 
notwithstanding  the  fact  that  thirty-eight  ballots  were  not 
accounted  for,  it  being  shown  that  these  thirty-eight  ballots  were 
blank  and  void  but  not  returned  as  such. 

Applying  the  principles  enunciated  in  the  above  cases,  and 
bearing  in  mind  that  the  electors  of  the  town  of  Potsdam  were 
in  no  way  chargeable  with  the  irregularities  of  the  boards  of 
inspectors  and  the  town  board  of  canvassers,  I  think  this  applica- 
tion must  be  denied. 

The  affidavits  of  all  the  inspectors  of  election  in  the  various 
districts,  except  one  in  the  second,  have  been  submitted  on  one 
side  or  the  other.  The  affidavits  are  all  unanimous  that  the  forty- 
six  blank  ballots  were  really  blank,  having  simply  been  voted 
without  any  marking  upon  any  of  the  propositions.  So  do  the 
affidavits  all  state  that  the  votes  on  the  various  propositions  for 
and  against,  which  were  actually  returned,  were  correctly  counted 
as  set  forth  in  the  returns,  and  that  the  returns  were  absolutely 
correct  so  far  as  they  went.  These  returns  show  that  the  least 
majority  against  any  of  the  propositions  was  that  of  granting 
licenses  to  hotel-keepers,  and  that  the  majority  was  one  hundred 
and  twelve.     Two  of  the  inspectors  in  district  No.  1  say  that  in 
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that  district  seventy-two  ballots  were  thrown  out  as  void  because 
of  double  marking.  Mr.  Peck,  who  makes  an  affidavit  upon  both 
sides  of  the  question,  says  there  were  seventy-four.  All  agree 
that  in  district  No.  2  there  were  twelve  of  such  ballots  rejected  as 
void.  In  district  No.  3  such  ballots  were  counted  for  or  against 
the  propositions  properly  voted.  Assuming  that  Mr.  Peck  is  cor- 
rect, and  that  there  were  seventy-four  ballots  rejected  in  district 
No.  1,  there  would  then  be  eighty-six  ballots  thus  improperly 
rejected  and  defectively  returned.  It  is  hardly  probable  that  all 
of  these  ballots  showed  affirmative  votes  on  the  question  of  issuing 
license  to  hotel-keepers.  But  assume  that  they  were  all  in  the 
affirmative,  and  counting  them  as  such,  still  the  no  license  propo- 
sition in  the  case  of  hotel-keepers  would  be  defeated  by  twenty- 
six  majority.  Counting  all  such  ballots  in  the  affirmative  for  the 
other  propositions  would,  of  course,  leave  them  defeated  even  by  a 
greater  majority.  It  is,  therefore,  manifest  that  the  electors  of 
the  town  in  a  very  large  and  representative  vote,  defeated  the 
excise  questions  in  controversy  by  substantial  majorities,  after 
counting  the  disputed  ballots  in  the  most  favorable  manner  to 
the  applicants. 

These  eighty-six  ballots  should  have  been  returned  by  the 
inspectors  and  included  in  their  totals  of  the  whole  number  of 
votes  cast.  It  is  said  that  the  excuse  for  not  returning  them  was 
that  in  the  blank  returns  provided  by  the  town  clerk  no  columns 
for  such  return  appeared.  This,  however,  did  not  relieve  them 
from  following  the  plain  direction  of  the  statute.  It  may  also 
be  that  in  the  figuring  of  the  votes  cast  upon  the  various  proposi- 
tions the  inspectors  were  not  as  clear  as  they  might  have  been. 
Not  all  the  ballots  were  voted  alike  upon  all  the  propositions. 
Some  were  not  voted  at  all;  others  were  voted  in  favor  of,  with 
a  part  against.  But  whatever  the  situation,  it  finally  comes 
down  to  the  eighty-six  ballots  rejected  as  void  and  not  returned. 

The  electors  of  the  town  should  not  be  deprived  of  their  choice 
in  the  matter  of  license  by  the  acts  of  the  inspectors,  which  could 
not  change  the  result,  nor  should  the  town  be  put  to  the  expense 
of  a  resubmission  of  the  questions  by  a  special  town  meeting. 
Whether  the  town  voted  wisely  or  not  upon  the  question  of 
license  to  hotel-keepers  is  of  no  moment.  It  is  unfortunate  that 
any  mistakes  were  made  by  the  inspectors.  It  appears  quite 
clear  from  the  affidavits  submitted  that  the  electors  of  the  town 
voted  against  the  three  propositions  for  issuing  license,  and  that 
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by  no  process  of  counting  could  any  one  of  the  propositions 
receive  an  affirmative  majority.  The  carelessness  or  misconduct 
of  the  inspectors  of  election  or  canvassing  board  should  not  and 
does  not,  I  think,  defeat  the  will  of  the  electors  as  expressed  by 
their  votes. 

The  application  must  be  denied,  with  ten  dollars  costs. 


Application  denied,  with  ten  dollars  costs. 


8econd  Appellate  Department,  April  Term,  1903.  Reported.  82  App.  Div.  445. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  an  Order  Revok- 
ing and  Canceling  Liquor  Tax  Certificate  No.  3,614,  Issued  to 
Joe  Kray,  Appellant. 

Liquor  Tax  Law — The  requirement  that  the  certificate  holder  submit  a 
verified  answer  to  the  petition  is  unconstitutional — It  is  not  cured 
by  the  court's  waiving  the  verification. 

Subdivision  2  of  section  28  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amended  by  Laws  of  1901,  chap.  640) ,  which  provides  that  in  a 
proceeding  to  revoke  a  liquor  tax  certificate  the  certificate  holder  must 
submit  a  verified  answer  to  the  petition  for  an  order  revoking  the 
certificate,  and  that  in  default  thereof  an  order  revoking  the  certificate 
may  be  granted  without  proof  of  any  of  the  allegations  of  the  petition,  is 
unconstitutional. 

Where  an  order  revoking  a  liquor  tax  certificate  is  granted  -without  proof 
of  the  allegations  of  the  petition  because  the  certificate  holder  refused  to 
file  an  answer,  the  fact  that  the  trial  justice  offered  to  receive  an  unverified 
answer  from  the  certificate  holder  will  not  prevent  him  from  urging,  upon 
appeal,  the  unconstitutionality  of  the  act. 

Appeal  by  Joe  Kray  from  an  order  of  the  Supreme  Court,  made 
at  the  Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  28th  day  of  November,  1902, 
revoking  and  canceling  a  liquor  tax  certificate  theretofore  issued 
to  him. 

Uriah  W.  Tompkins  and  C.  J.  G.  Hall,  for  the  appellant. 

Herbert  H.  Kellogg  [William  E.  Schench  with  him  on  the 
brief],  for  the  respondent. 
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Hirschbero,  J.:  This  proceeding  was  instituted  by  the  State 
Commissioner  of  Excise  by  verified  petition  and  an  affidavit  of  the 
facts  which  was  made  a  part  of  it,  accompanied  by  an  order 
requiring  the  appellant  to  show  cause  why  his  liquor  tax  certifi- 
cate should  not  be  revoked,  pursuant  to  the  provisions  of  sub- 
division 2  of  section  28  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amd.  by  Laws  of  1901,  chap.  640).  On  the  return 
day  designated  in  the  order  to  show  cause,  the  appellant  having 
objected  to  the  jurisdiction  of  the  court  and  having  also  by  objec- 
tion raised  the  question  that  the  provision  of  the  law  requiring 
him  to  present  and  file  a  verified  answer  to  the  petition,  or  in 
default  thereof  that  its  averments  would  be  adjudged  to  be  true, 
is  unconstitutional  (Const,  art.  1,  §  6),  which  objections  were 
overruled,  and  having  thereupon  refused  to  present  and  file  an 
answer,  the  order  appealed  from  was  granted  revoking  the  certifi- 
es fe  for  violations  of  the  law  set  forth  in  the  petition  and  affi- 
davit. 

In  Matter  of  Cullinan,  Micha  Certificate  (76  App.  Div.  362; 
affd.,  173  N.  Y.  610)  we  held  that  a  formal  petition  made  by  the 
State  Excise  Commissioner  setting  forth  the  essential  facts  upon 
information  and  belief,  when  accompanied  as  in  this  instance  by 
an  affidavit  containing  positive  averments  of  the  facts  within  the 
personal  knowledge  of  the  affiant,  constituted  a  sufficient  compli- 
ance with  the  requirements  of  the  statute  even  prior  to  the  amend- 
ment of  1901.  In  that  case  the  appellant  was  deemed  to  have 
waived  the  constitutional  question  by  the  filing  of  a  verified 
answer.  The  question  is,  however,  squarely  presented  on  this 
appeal  and  must  now  be  determined. 

The  liquor  tax  certificate  issued  under  the  existing  law  is  essen- 
tially different  from  the  former  license.  The  license  was  a  mere 
personal  privilege  which  the  holder  took  subject  to  all  the  condi- 
tions of  law  by  which  it  was  rendered  revocable.  The  certificate 
represents  a  species  of  property  which  is  transferable  by  the 
owner  and  which  is  accordingly  protected  by  the  general  rules  of 
law  in  any  proceeding  having  for  its  object  the  forfeiture  or 
destruction  of  the  rights  which  it  confers.  (Matter  of  Lyman,  160 
N.  Y.  96 ;  Wiles  v.  Mathusa,  162  id.  546.)  While  it  is  undoubtedly 
true  that  the  Legislature  which  gave  the  cei'tificate  has  general 
power  to  provide  in  what  manner  and  under  what  circumstances 
it  may  be  revoked,  and  while  it  is  equally  true  that  the  holder 
takes  it  subject  to  the  provisions  of  law  attached  to  it  in  that 
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respect,  these  tacts  must  be  deemed  to  be  qualified  by  such  con- 
stitutional limitations  as  are  placed  upon  the  legislative  power 
for  the  protection  and  preservation  of  the  rights  and  immunities 
of  the  citizen  and  of  his  free  and  unrestrained  enjoyment  of  his 
property.  No  proof  was  made  of  the  facts  charged  against  the 
appellant,  and  his  property  has  been  taken  from  him  upon  their 
mere  assertion  in  the  form  of  an  affidavit  and  upon  his  refusal  to 
deny  them  under  oath.  That  under  such  circumstances  the  Legis- 
lature should  have  required  proof  to  be  made  of  the  truth  of 
the  allegations  of  the  petition,  and  could  not  lawfully  provide 
for  judgment  by  default,  would  seem  to  have  been  held  by  the 
Court  of  Appeals  in  Matter  of  Peck  v.  Gar  gill  (167  N.  Y.  391). 
In  that  case,  which  was  also  instituted  for  the  revocation  of  a 
liquor  tax  certificate,  Judge  O'Brien  said  (p.  394)  :  "  It  is  plain 
that  what  the  statute  practically  provides  for  is  that  in  such  cases 
the  accused  shall  be  presumed  to  be  guilty  unless  he  denies  his 
guilt  under  oath.  If  he  omits  to  deny  the  statements  of  the  peti- 
tion on  oath,  the  facts  charged  are  to  be  taken  as  confessed  and  a 
forfeiture  follows.  If  the  party  against  whom  the  proceeding  is 
instituted  is  really  guilty  of  the  offense  charged,  he  is  thus  com- 
pelled to  confess  his  guilt  either  by  his  oath  or  by  silence,  and 
then  the  forfeiture  of  his  property  rights  follows.  He  has  no 
other  alternative,  unless  he  is  tempted  to  tamper  with  his  con- 
science and  deny  the  truth  on  oath.  It  is  not  competent  for  the 
Legislature  to  place  a  citizen  in  such  a  disadvantageous  position 
in  order  to  protect  his  liberty  or  his  property.  In  any  proceed- 
ing by  the  State  to  deprive  him  of  the  one  or  the  other,  the  facts 
which  in  law  justify  it  must  be  alleged  and  established.  The 
Legislature  has  no  power  to  enact -that  they  may  be  inferred  or 
presumed  from  the  silence  of  the  party  accused  or  from  his  failure 
to  answer  under  oath.  This  is  especially  true  when  the  acts 
charged  are  not  only  the  basis  of  a  penalty  or  a  forfeiture,  but 
constitute  a  crime.  *  *  *  No  law  can  be  valid  which  directly 
or  indirectly  compels  a  party  to  accuse  or  incriminate  himself  or 
to  testify  by  affidavit  or  otherwise  with  respect  to  his  guilt  or 
innocence.  In  every  case  when  he  elects  to  remain  silent  with 
respect  to  any  charge  involving  unlawful  acts  which  are  criminal 
or  subject  him  to  a  penalty  or  forfeiture,  that  is  a  constitutional 
privilege  which  the  Legislature  may  not  invade.  *  *  *  The 
constitutional  immunity  from  every  species  of  incrimination  may 
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be  as  effectually  violated  by  a  law  wbich  compels  a  person  to 
plead  or  deny  upon  oath  any  charge  involving  a  criminal  offense 
without  regard  to  the  form  of  the  investigation  as  by  a  law  com- 
pelling him  to  testify  as  a  witness.  The  privilege  of  silence 
secured  by  the  Constitution  applies  to  the  one  case  as  well  as  the 
other.  (Thomas  v.  Harrop,  7  How.  Pr.  57;  Hill  v.  Muller,  2 
Sandf.  684;  People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219;  Coun- 
selman  v.  Hitchcock,  142  U.  S.  547 ;  People  v.  Courtney,  94  N.  Y. 
490 ;  People  v.  Sharp,  107  N.  Y.  427 ;  Gadsden  v.  Woodward,  103 
N.  Y.  242.)  The  principles  decided  in  these  cases  establish  the 
proposition  that  it  was  not  within  the  power  of  the  Legislature 
to  dispense  with  the  necessary  allegations  and  proof  of  the  facts 
constituting  the  offense  by  enacting  virtually  that  no  proof  need 
be  given  by  the  State  unless  the  party  charged  with  the  violation 
of  the  law  denies  the  charges  under  oath.  The  statute  virtually 
authorizes  a  presumption  of  guilt  from  an  omission  of  the  accused 
to  testify,  and,  therefore,  it  is  a  law  adjudging  guilt  without 
evidence  and  reverses  the  presumption  of  innocence.  An  enact- 
ment of  this  character  violates  fundamental  principles  binding 
alike  upon  the  Legislature  and  the  courts.  (People  v.  Courtney, 
supra.)  " 

It  is  contended  by  the  learned  counsel  for  the  respondent  that 
what  has  been  quoted  comprises  dictum  merely,  and  that  the 
decision  in  the  Cargill  case  was  based  wholly  upon  the  insuffi- 
ciency of  the  petition.  Judge  Landon  dissented  upon  the  ground 
substantially  that  the  holder  of  the  certificate  in  accepting  it 
accepted  the  condition  imposed  by  the  Legislature  as  to  the  form 
of  inquiry  for  violations.  Judge  Martin  concurred  in  Judge 
O'Brien's  opinion  solely  upon  the  ground  that  the  petition  was 
inadequate.  The  remaining  members  of  the  court  concurred 
without  limitation  or  qualification,  and  the  views  cited,  constitut- 
ing as  they  do  in  any  event  a  powerful  argument  against  the  con- 
stitutionality of  the  provision  under  consideration,  may  well  be 
regarded  as  an  expression  of  the  opinion  of  a  majority  of  the 
court. 

It  is  further  contended  on  behalf  of  the  respondent  that  inas- 
much as  the  order  appealed  from  recites  that  the  learned  justice 
at  Special  Term  offered  to  receive  an  unverified  answer  from  the 
appellant,  the  question  of  the  unconstitutionality  of  the  act  is 
unavailing  to  him.  Such  an  offer  was  not  effective  to  cure  the 
act  or  to  dispense  with  the  necessity  of  taking  proof  of  the  truth 
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of  the  violations  charged  in  the  petition  and  affidavit.  The  logic 
of  the  reasoning  in  the  Cargill  case  is  quite  as  potent  and  con- 
vincing when  addressed  to  the  situation  presented  by  the  refusal 
of  the  appellant  to  accept  the  judicial  offer.  Indeed,  it  would 
seem  that  the  presentation  of  an  unverified  answer  where  the 
statute  requires  one  under  oath,  the  unverified  answer  to  be 
accepted  by  the  court  as  an  act  of  grace,  is  a  virtual  confession 
not  only  of  the  truth  of  the  charges  but  that  the  accused  dare 
not  deny  them  under  oath.  There  is  no  justification  in  law  for 
the  placing  of  a  litigant  in  a  position  where  his  guilt  must  be 
assumed  and  a  forfeiture  of  property  decreed  unless  he  either 
perjure  himself  by  his  answer  if  guilty,  or  in  order  to  avoid  that 
result  consent  to  plead  by  favor  in  such  a  form  as  will  tend  at 
least  to  indicate  his  own  consciousness  of  the  falsity  of  his 
defense. 

The  order  should  be  reversed. 

Goodrich,  P.  J.,  Bartlett,  Woodward  and  Hooker,  J  J.,  con- 
curred. 

i 
Order   reversed,   with   ten    dollars    costs    and    disbursements. 
Order  to  be  settled  before  Mr.  Justice  Hirschberg. 


Second  Appellate    Department,   April,   1903.   Reported.  82   App.   Div.   643. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Eespondent,  for  an  Order  Eevoking 
and  Canceling  Liquor  Tax  Certificate  No.  3,562,  Issued  to 
Edward  Kojan,  Appellant,  and  Transferred  to  Victor 
Streicher,  Appellant,  and  Five  Other  Similar  Cases. 

Each  order  reversed,  with  ten  dollars  costs  and  disbursements, 
on  opinion  in  Matter  of  Gullinan  (Kray  Certificate  ante,  p.  445). 

Goodrich,    P.    J.,    Bartlett,    Woodward,    Hirschberg    and 
Hooker,  JJ.,  concurred. 

Order  to  be  settled  before  Mr.  Justice  Hirschberg. 
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Second    Appellate    Department,   April,   1903.    Reported.   82   App.    Div.   645. 

In  the  Matter  of  the  Petition  of  Warren  Cruickshank,  Appel 
lant,  for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certifi- 
cate No.  2,901,  Issued  to  Henry  Hesterberg,  Respondent. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

No  opinion. 

Goodrich,  P.  J.,  Bartlett,  Hirschberg,  Jenks  and  Hooker. 
JJ.,  concurred. 


Court  of  Appeals.  Reported.  174  N.  Y.  486. 

The  City  Trust,  Safe  Deposit  and  Surety  Company  of  Phila- 
delphia, Respondent,  v.  The  American  Brewing  Company, 
Appellant. 

Principal  and  surety — Liability  of  undisclosed  principal  for  loss  sustained 
by  surety  upon  excise  bond. 

A  surety,  who  without  knowledge  that  his  principal  was  an  agent  tor  a 
third  party,  who  was  the  real  owner  of  the  business,  executes  the  statutory 
bond  required  to  obtain  a  liquor  tax  certificate,  and  is  compelled  to  pay  a 
judgment  recovered  against  him  for  a  breach  of  the  condition  of  the  bond 
in  that  gambling  was  permitted  upon  the  premises,  may  maintain  an  action 
against  the  undisclosed  principal  to  recover  the  amount  paid,  since  the 
latter,  while  benefiting  by  the  suretyship,  violated  the  conditions  of  the 
bond  and  the  statute  and  the  direct  effect  of  his  act  was  to  cause  the  plain- 
tiff a  substantial  loss  beyond  that  suffered  by  the  public,  for  which  the 
defendant  is  liable. 

City  Trust,  etc.,  Co.  v.  Am.  Brewing  Co.,  70  App.  Div.  511  affirmed. 

(Argued  March  23,  1903;    decided  April  28,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  March  17,  1902, 
sustaining  plaintiff's  exceptions,  ordered  to  be  heard  in  the  first 
instance  by  the  Appellate  Division,  and  granting  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 
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P.  M.  French  for  appellant.  If  Kurtz  had  a  principal  the  prin- 
cipal cannot  be  reached  in  any  form  of  action  because  the  only 
obligation  that  exists  is  the  obligation  created  by  the  bond  itself, 
and  when  an  instrument  is  under  seal  the  plaintiff  cannot  prove 
any  principal  other  than  the  one  stated  in  the  instrument. 
(Farrar  v.  Lee,  10  App.  Div.  130;  Henricus  v.  Englert,  137  X.  Y. 
488;  Biggins  v.  Bellinger,  'I'l  Mo.  397.)  The  plaintiff  cannot 
recover  against  any  person  because  of  its  having  paid  the  bond, 
except  the  one  who  is  principal  in  the  bond.  (Tom  v.  Goodrich, 
2  Johns,  213 ;  Fell  on  Sure.  &  Guar.  273,  note ;  U.  S.  v.  Astly,  3 
Wash.  508;  Graft  v.  Creighton,  3  Rich.  [S.  C.J  273;  Moore  v. 
Stevens,  60  Miss.  809.)  The  law  governing  the  relationship  of 
principal  and  agent  has  no  application  to  this  case.  [Lyman  v. 
Kurtz,  166  N.  Y.  274 ;  Ship  Virgin  v.  Vtjfhius,  8  Pet.  537 ;  D.  M.  S. 
Ins.  Go.  v.  Gossler,  96  U.  S.  645;  Miller  v.  O'Brien,  35  Fed.  Rep. 
779;  The  Sophie  Wilhelmine,  58  Fed.  Rep.  890.) 

Charles  Van  Voorhis  for  respondent.  The  action  is  not  upon 
the  bond.  It  is  brought  by  the  sui'ety  against  the  undisclosed 
principal  to  recover  for  moneys  paid  by  reason  of  a  breach  of  the 
bond.  The  bond  was  given  for  the  defendant's  benefit  and  in 
order  that  it  might  comply  with  the  Liquor  Tax  Law  and  engage 
in  the  traffic  of  liquors  thereunder.  It  was  executory  in  its 
nature.  (Higgins  v.  Bellinger,  22  Mo.  397;  Benham  v.  Emery,  46 
Hun,  160;  Bonegan  v.  Moran,  53  Hun,  21;  Carley  v.  Potts,  24 
Hun,  571;  Coleman  v.  F.  Nat,  Bank,  53  N.  Y.  393.) 

Parker,  Ch.  J.  Upon  this"  review  the  complaint  must  be 
accepted  as  true  and  from  it  it  appears  that  plaintiff  became 
surety  on  a  bond  executed  by  John  M.  Kurtz  to  the  People  of 
the  State  of  New  York  in  the  sum  of  $1,000,  the  condition  being 
that  if  a  liquor  tax  certificate  should  be  granted  to  Kurtz  he 
would  not  permit  any  gambling  upon  the  licensed  premises,  etc. 
The  certificate  was  issued  to  Kurtz,  and  subsequently  a  judgment 
was  entered  against  Kurtz  and  this  plaintiff  as  principal  and 
surety  on  the  bond  for  a  breach  of r the  condition  in  that  Kurtz  had 
maintained  on  the  licensed  premises  a  nickel-in-the-slot  machine, 
which  was  there  used  for  gambling  purposes. 

Before  the  trial  in  that  action  this  plaintiff  discovered  that 
defendant  herein  was  the  real  owner  of  such  liquor  tax  certificate 
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and   of   the   nickel-in-the-slot    machine   and    it    demanded   that 
defendant  assume  the  defense  of  the  action,  which  it  refused. 

After  satisfying  said  judgment  plaintiff  brought  this  action, 
alleging  in  the  complaint,  in  substance,  in  addition  to  the  facts 
already  stated,  that  the  defendant  was  the  real  owner  of  the  cer- 
tificate and  the  proprietor  of  the  business,  employing  Kurtz, 
paying  his  compensation,  furnishing  the  articles  sold,  bearing  all 
losses,  and  pocketing  the  profits,  when  there  were  any ;  that  Kurtz 
was  but  the  representative  and  servant  of  the  defendant  when  he 
applied  for  the  certificate  and  when  he  applied  to  plaintiff  to 
become  surety;  that  plaintiff  supposed  he  was  the  principal  — 
having,  therefore,  an  incentive  to  obey  the  law  —  whereas  defend- 
ant controlled  the  business  and  premises,  and  maintained  therein 
a  nickel-in-the-slot  machine,  operated  by  its  direction  and  for  its 
profit. 

Defendant,  therefore,  had  the  benefit  of  plaintiff's  suretyship  — 
for  without  some  surety  a  certificate  could  not  have  been  issued  — 
and  to  its  conduct,  solely,  it  was  due  that  plaintiff  was  compelled 
to  pay  the  penalty  of  the  bond,  for  it  maintained  the  gambling 
device  which  constituted  a  breach  of  the  condition  of  the  bond; 
and  the  inquiry  is  can  plaintiff  recover  from  defendant  the  loss 
which  the  latter  has  cost  it? 

Plaintiff  could  recover  of  Kurtz,  and  probably  would  were  he 
responsible;  but  why  may  he  not  recover  from  the  party  which, 
while  benefiting  by  the  suretyship,  committed  the  injury?  —  from 
the  hidden  principal  that  by  a  wrongful  act,  prohibited  by  the 
conditions  of  the  bond  and  forbidden  by  statute,  caused  a  loss 
to  this  defendant? 

Ever  since  Justinian  said,  "The  maxims  of  law  are  these:  to 
live  honestly,  to  hurt  no  man  and  to  give  every  one  his  due,"  it 
has  been  a  leading  object  of  jurisprudence  to  compel  wrongdoers 
to  make  reparation.  Now,  it  is  a  general  rule  of  law  that  a 
person  commits  a  tort  and  renders  himself  liable  for  damages 
who  does  some  act  forbidden  by  law  if  that  act  causes  another 
substantial  loss  beyond  that  suffered  by  the  rest  of  the  public; 
and  that  rule  covers  this  case. 

Defendant  through  its  agent,  Kurtz,  induced  plaintiff  to  become 
a  surety  on  the  bond  for  Kurtz  and  then,  in  violation  of  the 
statute,  it  conducted  a  nickel-in-the-slot  machine  on  the  premises, 
by  means  of  which  misconduct  the  surety  was  compelled  to  pay 
the  penal  sum  of  the  bond.     In  other  words,  defendant  committed 
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an  act  forbidden  by  law  and  the  direct  effect  of  its  act  was  to 
cause  plaintiff  a  substantial  loss  beyond  that  suffered  by  the 
rest  of  the  public;  and  for  the  damage  thus  sustained  it  should 
respond  to  plaintiff. 

The  order  should  be  affirmed,  and  judgment  absolute  ordered 
for  plaintiff  on  the  stipulation,  with  costs. 

Gray,  Bartlbtt,  Haight,  Martin  and  Vann,  J  J.,  concur; 
O'Brien,  J.,  not  voting. 


Order  affirmed,  etc. 


Supreme  Court,  Erie  Special  Term,  May,  1903.  Reported.  40  Misc.  583. 

Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  for  an  Order  Eevoking  and  Canceling 
Liquor  Tax  Certificate  No.  13,215,  issued  to  Antonia  Babski. 

Liquor  Tax  Law — Procedure  for  revocation. 

The  unconstitutionality  of  the  amendment  made  in  1900  (chap.  367,  §  9) 
to  subdivision  2  of  section  28  of  the  Liquor  Tax  Law,  requiring  the  holder 
of  a  liquor  tax  certificate  when  brought  into  court  for  alleged  violations,  to 
file  a  verified  answer  tendering  an  issue  or  suffer  revocation  of  his  certi- 
ficate, does  not  nullify  the  whole  scheme  of  revocation  provided  by  said 
subdivision  2  but  leaves  unimpaired  the  procedure  as  established  by  that 
subdivision  in  its  original  form. 

The  court  held  an  answer  unnecessary  but  ordered  a  reference  to  take 
proofs  and  report. 

Application  to  revoke  a  liquor  tax  certificate. 

William  G.  Van  Loon,  for  petitioner. 
Eugene  L.  Falk,  for  respondent. 

Keneficic,  J.  This  application  is  based  on  a  verified  petition 
alleging  upon  information  and  belief  certain  violations  of  the 
Liquor  Tax  Law,  and  upon  an  affidavit  containing  positive  aver- 
ments of  such  violations. 

Upon  the  return  day  of  the  order  to  show  cause  issued  thereon, 
the  certificate  holder  appeared  by  attorney  and  interposed  the 
objection  that  the  provision  of  subdivision  2,  section  28,  of  the 
Liquor  Tax  Law,  requiring  him  to  file  a  verified  answer  tendering 
an  issue  and  in  default  of  such  answer  directing  the  revocation 
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of  his  certificate,  is  unconstitutional  and,  therefore,  void  for  the 
reason  that  he  cannot  be  compelled  to  answer  under  oath  in  a 
proceeding  to  forfeit  his  property. 

In  view  of  the  recent  decision  of  the  Appellate  Division  in  the 
Second  Department  (Matter  of  Cullinan,  81  N.  Y.  Supp.  567), 
this  objection  must  be  sustained. 

Upon  the  authority  of  that  case  the  respondent  claims  that  the 
unconstitutional  provision  above  referred  to  renders  entirely 
nugatory  and  ineffectual  the  whole  scheme  provided  by  sub- 
division 2  of  section  28  for  the  revocation  of  liquor  tax  certificates 
and  that  this  proceeding  must  fail. 

It  can  hardly  be  claimed  that  the  decision  in  the  case  cited  goes 
so  far.  There  the  respondent  appeared  but  refused  to  serve  an 
answer,  raising  the  constitutional  objection  urged  here,  and  the 
Special  Term  made  a  summary  order  revoking  the  certificate. 
The  Appellate  Division  decided  simply  that  the  provision  for  n 
verified  answer  was  unconstitutional,  and  that  the  Special  Term 
was  not  authorized  upon  the  mere  assertion  of  facts  in  the  form 
of  an  affidavit,  to  revoke  the  certificate. 

Is  the  sweeping  claim  made  by  the  respondent's  counsel  in  this 
case  the  logical  and  necessary  result  of  that  decision? 

The  law,  as  originally  enacted  (Laws  of  1896,  chap.  112,  §  28, 
subd.  2).,  contained  no  requirement  that  the  respondent  should 
file  an  answer  to  the  petition  for  revocation.  He  was  brought 
into  court  upon  the  order  to  show  cause,  and  thereupon  "  The 
justice  before  whom  the  same  is  returnable  shall  hear  the  proofs 
of  the  parties,  and  may,  if  deemed  necessary  or  proper,  take  testi- 
mony in  relation  to  the  allegations  of  the  petition,  or  appoint  a 
referee  to  take  proofs  in  relation  thereto,  and  report  the  evidence 
to  such  justice  or  court.  If  the  justice  or  court  is  satisfied  that 
material  statements  in  the  application  of  the  holder  of  such  cer- 
tificate were  false,  or  that  the  holder  of  such  certificate  is  not 
entitled  to  hold  such  certificate,  an  order  shall  be  granted  revok- 
ing and  cancelling  such  certificate." 

Chapter  367,  Laws  of  1900,  amended  this  subdivision  so  as  to 
require  the  respondent  to  file  a  verified  answer  to  the  petition 
tendering  an  issue  as  to  the  violations  alleged  and  in  default  of 
such  answer  directing  the  court  to  make  a  summary  order  revoking 
the  certificate.  If  such  an  answer  were  filed,  then  the  proofs  were 
to  be  taken  before  the  court  or  a  referee  as  provided  in  the  original 
enactment. 
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The  amendment  of  1900  is  condemned  by  the  decision,  In  re 
Oullinan,  referred  to  above ;  but  can  it  be  said  that  the  whole  sub- 
section is  thereby  nullified  ? 

The  general  rule  of  statutory  construction  is  that :  '  When 
part  only  of  a  statute  or  a  section  is  unconstitutional,  that  part 
only  is  void,  unless  the  other  provisions  are  so  dependent  and 
connected  with  that  which  is  void  that  it  cannot  be  presumed  that 
the  Legislature  would  have  enacted  the  one  without  the  other." 
Duryee  v.  Mayor,  96  N.  Y.  492. 

The  presumption  is  hardly  permissible,  in  view  of  the  character 
and  history  of  this  legislation,  that  the  law-making  power  would 
not  have  retained  the  method  provided  in  the  original  statute  for 
revocation  of  a  certificate  without  the  provision  condemned  as 
unconstitutional.  They  are  not  so  interwoven  that  they  must 
stand  or  fall  together.  The  amendment  of  1900  was  essentially 
the  addition  of  a  more  summary  method  of  revocation  to  the 
procedure  then  existing. 

Judicial  disapproval  of  the  addition  leaves  unimpaired  the 
original  procedure  for  revocation. 

The  conclusion  is  thus  reached  that  the  respondent  is  not 
required  to  file  an  answer  to  the  petition  and  that  a  reference 
should  be  ordered  to  take  proofs  in  relation  to  the  allegations  of 
the  petition  and  to  report  the  evidence  to  the  court. 


Ordered  accordingly. 


Supreme  Court,  New  York  Special  Term,  May,  1903.  Reported.  40  Misc.  589. 

The  People  ex  rel.  George  A.  Gress,  Relator,  v.  George  Hilliard, 
as  Special  Deputy  Commissioner  of  Excise  for  the  Boroughs  of 
Manhattan  and  The  Bronx,  Respondent. 

Liquor  Tax  Law — Rate  of  tax  in  a  part  of  the  borough  of  The  Bronx  under 
Laws  of  1903,  chap.  115. 
The  provisions  of.  subdivision  7  of  section  11  of  the  Liquor  Tax  Law, 
as  amended  by  Laws  of  1903,  chap.  115,  §  1,  declaring  that  "The  excise 
taxes  assessed  under  this  act  in  cities  containing  a  population  of  fifteen 
hundred  thousand  or  more,  which  are  or  shall  be  formed  by  the  consolid- 
ation of  territory  situate  in  one  or  more  counties,  shall  be  assessed  in  the 
several  boroughs  or  rortions  of  the  territory  so  consolidated  to  form  such 
city  at  an  advance  of  one-half  in  the  rate  over  the  amount  at  which  such 
taxes  were  assessed  on  the  thirty-first  day  of  December,  nineteen  hundred 
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and  two,  in  the  several  portions  of  the  territory  so  consolidated"  govern 
the  future  rate  of  said  tax  in  that  part  of  the  borough  of  The  Bronx 
which  was  originally  annexed  to  the  city  and  county  of  New-  York  as  a 
part  of  the  first  judicial  district — a  district  in  which  heretofore  a  uniform 
rate  has  prevailed — and  the  population  test  of  subdivision  1  of  said  section 
11,  which  would  justify  a  lower  rate,  is  inapplicable  thereto. 

Hearing  upon  the  return  to  writ  of  certiorari  to  review  the 
refusal  of  respondent  to  issue  a  liquor  tax  certificate  upon  the 
relator's  application. 

Nathan,  Leventritt  &  Per  ham  (Frederick  E.  Perham  of  coun- 
sel), for  relator. 

William  Vanamee,  William  E.  Schenck  and  Herbert  H.  Kellogg, 
for  respondent. 

Bischopf,  J.  The  premises  upon  which  the  relator  desires  to 
carry  on  his  liquor  business  are  situated  in  the  lower  part  of  the 
borough  of  The  Bronx,  being  within  the  territory  originally 
annexed  to  the  city  and  county  of  New  York,  as  a  part  of  the 
first  judicial  district,  and,  in  accordance  with  the  Liquor  Tax 
Law,  as  in  operation  on  the  31st  day  of  December,  1902,  the  excise 
tax  within  that  territory  was,  at  that  date,  $800. 

The  tax  in  this  particular  district  (as  a  part  of  the  city  and 
county  of  New  York,  prior  to  the  "Greater  New  York"  consolida- 
tion of  1897)  has  been  larger  than  the  tax  in  the  rural  districts 
which  became  a  part  of  the  city  under  that  consolidation,  and  it 
has  been  the  intent  and  purpose  of  the  Legislature  to  continue 
the  distinction  by  preserving  the  scale  of  payment,  in  those  dis- 
tricts, which  obtained  prior  to  1897.    Laws  of  1897,  chap.  442. 

The  present  controversy  turns  upon  the  construction  of  chapter 
115  of  the  Laws  of  1903,  which,  in  the  form  of  an  amendment  to 
section  11  of  the  Excise  Law,  fixes  a  definite  rate  of  tax  (sub- 
division 1)  according  to  the  population  of  the  "  city  or  borough  " 
in  which  the  business  is  carried  on,  and,  agreeably  to  the  test 
afforded  by  population,  taking  the  borough  of  The  Bronx  as  a 
whole,  the  tax  payable  by  the  relator  would  be  but  $750.  The 
act  of  1903  provides,  however  (subd.  7),  that  "  The  excise  taxes 
assessed  under  this  act  in  cities  containing  a  population  of  fifteen 
hundred  thousand  or  more,  which  are  or  shall  be  formed  by  the 
consolidation  of  territory  situate  in  one  or  more  counties,  shall  ba 
assessed  in  the  several  boroughs  or  portions  of  the  territory  so 
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consolidated  to  form  such  city  at  an  advance  of  one -half  in  the 
rate  over  the  amount  at  which  such  taxes  were  assessed  on  the 
thirty-first  day  of  December,  nineteen  hundred  and  two,  in  the 
several  portions  of  the  territory  so  consolidated." 

This  provision,  if  controlling,  fixes  the  tax  payable  by  the 
relator  at  $1,200,  in  accord  with  the  express  rate  fixed  (by  the 
population  test)  for  the  borough  of  Manhattan,  and  in  harmony 
with  the  statutory  conditions  prior  to  December  31, 1902,  whereby 
the  rate  was  uniform  for  the  territory  of  the  first  judicial  district, 
in  which  the  relator's  premises  are  situated.  If  this  provision 
is  not  to  control,  the  excise  tax  is  lessened  in  this  portion  of  the 
borough  of  The  Bronx  while  increased  in  every  other  city  in  the 
State.  The  apparent  conflict  in  the  provisions  of  this  statute 
arises  through  the  measurement  of  the  increased  tax  by  popula- 
tion in  a  city  "  or  borough  "  when  this  one  particular  borough 
(The  Bronx)  had  theretofore  been  divided,  for  the  purposes  of 
liquor  licenses,  by  another  line  of  demarcation,  i.  e.,  the  limit  of 
the  first  judicial  district,  which  boundary  brought  a  portion  of 
the  territory  —  now  forming  the  borough  of  The  Bronx  —  within 
the  lines  of  the  district  originally  regulated,  for  the  purposes  of 
this  tax,  by  the  population  of  the  city  of  New  York. 

The  evident  purpose  of  the  act  of  1903  was  to  effect  an  increase 
of  50  per  cent,  in  all  liquor  licenses.  This  purpose  is  directly 
stated  in  subdivision  7  (above  quoted)  and  the  provision  may 
properly  be  read  as  a  proviso,  controlling  over  possible  inconsist- 
encies in  the  body  of  the  statute.  Matter  of  New  York  &  Brook- 
lyn Bridge,  72  N.  Y.  530.  Without  this  proviso,  the  license  rate 
in  the  boroughs  of  Bichmond  and  Queens,  as  determined  by  the 
population  test,  would  be  increased  much  more  than  50  per  cent., 
and  the  necessity  of  the  proviso  to  maintain  the  proper  proportion 
of  increase  is  thus  apparent.  To  hold  that  by  the*  use  of  the  term 
"  city  or  borough  "  in  subdivision  1,  the  Legislature  intended  to 
reduce  the  license  rate  in  this  portion  of  The  Bronx,  would  be  to 
disregard  the  obvious  purpose  of  the  act  and  to  give  controlling 
force  to  an  isolated  instance  of  a  conflict  in  the  provisions  of  the 
statute  evidently  arising  through  inadvertence. 

Whether  the  construction  of  the  statute  is  to  be  strict  or  liberal, 
it  must  be  at  least  reasonable  for  the  purpose  of  carrying  out  the 
legislative  intent,  and  I  find  no  room  for  doubt  that  the  provisions 
of  subdivision  7  should  control  and  the  use  of  the  word  "bor- 
ough," as  applied  to  the  borough  of  The  Bronx,  be  taken,  so  far 


]-iO  Decisions  Relating  to 


as  limited  by  the  proviso.  Donaldson  v.  Wood,  22  Wend.  395; 
Hayden  v.  Pierce,  144  N.  Y.  516;  Blaschko  v.  Wurster,  156  id. 
442 ;  People  ex  rel.  Town  of  Pittsburgh  v.  Williams,  162  id.  240. 
The  tender  made  by  the  relator  was  insufficient  and  the  writ 
should,  therefore,  be  dismissed. 

Writ  dismissed. 


First  Appellate  Department,  May  Term,  1903.  Reported.  83  App.  Div.  305. 

Patrick  J.   Shea,   Appellant,   v.   The   Fidelity   and  Casualty 
Company  of  New  York,  Respondent. 

Deposit  of  money  to  secure  a  surety  company  on  a  bond  to  be  held  until 
"the  cancellation  and  discharge  of  the  company's  liability" — When 
the  deposit  is  returnable. 

The  holder  of  a  liquor  tax  certificate  deposited  with  the  surety  upon  the 
bond  given  by  him  in  order  to  obtain  the  certificate,  the  penal  sum  men- 
tioned in  such  bond,  under  an  agreement  that  the  money  was  to  be  held 
by  the  surety  "as  indemnity  during  the  term  of  said  bond  or  any  renewals,  , 
extensions  or  changes  thereof,  and  until  all  liability  thereunder  has 
ceased,"  when  the  sum  so  deposited,  less  any  charges  incurred  by  the 
surety  upon  the  bond,  should  be  returned  to  the  holder  of  the  liquor  tax 
certificate. 

The  agreement  further  provided  that  if  the  surety  should  sustain  no 
damage  on  account  on  the  bond,  it  would,  "upon  demand  and  upon  com- 
plete and  satisfactory  evidence  of  the  cancellation  and  discharge  of  the 
company's  liability  as  such  surety,"  return  the  deposit  to  the  holder  of  the 
Jiquor  tax  certificate. 

The  Liquor  Tax  Law  contains  no  provision  for  the  cancellation  of  a 
liquor  tax  bond  or  for  determining  that  the  liability  upon  the  bond  has 
terminated  otherwise  than  by  an  action  on  the  bond. 

Two  months  after  the  expiration  of  the  liquor  tax  certificate,  the  holder 
thereof  brought  an  action  against  the  surety  to  recover  the  amount  of  the 
deposit,  alleging  therein  facts  showing  that  the  surety  company  had  not 
incurred  and  would  not  incur  any  liability  on  account  of  the  bond. 

Held,  that  the  complaint  was  not  demurrable; 

That  the  defendant  was  not  entitled  to  retain  the  money  deposited 
until  the  bond  was  actually  canceled,  or  until  it  was  insured  against  any 
recovery  thereon  by  the  running  of  the  Statute  of  Limitations; 

That  its  rights  were  sufficiently  protected  by  the  fact  that  it  could 
require  the  plaintiff  to  prove,  upon  the  trial,  that  he  had  not  done  anything 
which  would  subject  the  defendant  to  liability  upon  the  bond. 

.  Appeal  by  the  plaintiff,  Patrick  J.  Shea,  from  a  final  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
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office  of  the  clerk  of  the  county  of  New  York  on  the  11th  day  of 
November,  1902,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  sustaining  the  defendant's 
demurrer  to  the  complaint,  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Charles  G.  F.  Wahle,  for  the  appellant. 

Charles  C.  Nadal,  for  the  respondent. 

Laughlin,  J. :  On  or  about  the  1st  day  of  May,  1900,  plaintiff 
obtained  a  liquor  tax  certificate  authorizing  him  to  traffic  in 
liquors  at  Nos.  32  and  34  West  Twenty-ninth  street  in  the  borough 
of  Manhattan,  New  York,  which  certificate  expired  on  the  30th 
day  of  April,  1901.  The  defendant  was  the  surety  upon  the  bond 
required  to  be  given  to  the  People  as  a  condition  of  obtaining  such 
liquor  tax  certificate.  The  plaintiff  paid  the  compensation 
required  by  the  defendant  as  a  condition  of  becoming  such  surety 
and  deposited  with  it  the  sum  of  $1,600  as  security  for  its  lia- 
bility, that  being  the  penal  sum  specified  in  the  bond.  The  bond 
was  in  the  form  required  by  the  Liquor  Tax  Law  (Laws  of  189fi, 
chap.  112,  §  18,  as  amd.  by  Laws  of  1897,  chap.  312)  and  con- 
tained none  other  than  the  usual  conditions  of  such  bond.  The 
agreement  between  the  plaintiff  and  defendant  by  which  the 
latter  became  such  surety  was  reduced  to  writing  and  signed  by 
the  parties  and  is  annexed  to  the  complaint  and  made  a  part 
thereof.  It  recited  that  the  bond  upon  which  the  defendant  was 
to  become  surety  would  expire  on  the  30th  day  of  April,  1901, 
and  acknowledged  the  receipt  by  the  surety  company  of  the  $1,600 
and  provided  that  this  money  was  "to  be  held  by  said  company 
as  indemnity  during  the  term  of  said  bond  or  any  renewals,  exten- 
sions or  changes  thereof,  and  until  all  liability  thereunder  has 
ceased.  That  if  said  company  shall  at  any  time  suffer  any  loss, 
damage,  costs,  charges  or  expenses  on  account  of  going  on  said 
bond,  such  loss,  damage,  costs,  charges  and  expenses  shall  be 
deducted  from  said  sum  of  Sixteen  Hundred  Dollars  ($1,600)  and 
the  overplus,  if  any,  returned  to  the  said  party  of  the  first  part, 
his  heirs,  or  legal  representatives ;  and  if  the  company  shall  suffer 
any  loss,  damage,  costs,  charges  or  expenses  in  excess  of  the  said 
sum  of  Sixteen  Hundred  Dollars  ($1,600)  said  party  of  the  first 
'■■  part  will  pay  any  such  amount  in  excess  of  said  Sixteen  Hundred 
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Dollars  (11,600)  and  will  at  all  times  reimburse,  indemnify  and 
save  harmless  the  company  for,  from  and  against  all  loss,  damage, 
costs,  charges  and  expenses  which  it  shall  or  may  at  any  time  sus- 
tain, incur  or  be  put  to,  and  all  moneys  that  it  shall  at  any  time 
pay  or  become  liable  to  pay  for  by  reason  or  in  consequence  of 
the  company,  having  executed  said  obligation ;  and  all  costs,  coun- 
sel fees  and  expenses  which  the  company  may  incur  in  investigat- 
ing any  claim  made  thereon  or  in  defending  or  attempting  tu 
defend  any  action,  suit  or  proceeding  wherein  the  liability  of  the 
company  thereunder  may  or  might  be  determined  or  affected. 

"And  it  is  further  agreed  that  if  said  company  shall  sustain  no 
loss,  damage,  costs,  charges  and  expenses  it  will  upon  demand  and 
upon  complete  and  satisfactory  evidence  of  the  cancellation  and 
discharge  of  the  company's  liability  as  such  surety,  return  said 
sum  of  Sixteen  Hundred  Dollars  ($1,600)  to  the  party  of  the 
first  part,  his  heirs  or  legal  representatives,  together  with  any 
interest  allowed  by  the  Bank  where  the  said  money  has  been  on 
deposit,  said  Bank  of  deposit  to  be  the  Institution  for  Savings  for 
Merchants  and  Clerks  of  said  City." 

This  action  was  commenced  on  the  9th  day  of  July,  1901,  to 
recover  said  deposit  of  $1,600  together  with  interest  thereon  as 
provided  in  the  agreement.  The  complaint  sets  forth  the  condi- 
tions of  the  bond  for  violation  of  which  the  penalty  thereof  was 
to  be  forfeited  to  the  State  and  alleges  in  detail  that  none  of  such 
conditions  were  violated  by  the  plaintiff  and  further  alleges  that 
all  of  the  conditions  were  duly  kept  and  performed  by  him;  that 
he  did  not  suffer  or  permit,  while  the  business  for  which  such 
liquor  tax  certificate  was  given  was  carried  on,  any  violation  of 
the  Liquor  Tax  Law  and  that  no  fines  or  penalties  accrued  against 
him ;  that  no  judgment  for  fines  and  penalties  was  recovered  nor 
were  any  costs  taxed  or  allowed  against  him,  and  that  there  wan 
not  at  the  time  of  the  commencement  of  the  action  pending  unde- 
termined any  civil  or  criminal  action  or  proceeding  arising  out  ot, 
affecting  or  in  any  way  relating  to  the  business  of  trafficking  in 
liquor  carried  on  by  him  at  said  premises  during  the  term  of  the 
liquor  tax  certificate.  It  is  further  alleged  in  the  complaint  that 
the  plaintiff  has  in  all  respects  complied  with  the  terms  and  pro- 
visions of  the  agreement  between  him  and  the  defendant  by  which 
it  became  his  surety  and  under  which  said  deposit  was  made  and 
"  duly  performed  all  the  conditions  on  his  part  to  be  performed  as 
therein  required,"  and  has  duly  demanded  the  return  of  said 
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deposit;  but  that  the  defendant  refused  to  comply  with  such 
demand. 

There  seems  to  be  no  provision  in  the  Liquor  Tax  Law  for  can- 
celing a  liquor  tax  bond,  but  the  defendant  contends  that  under 
the  provisions  of  the  agreement  between  it  and  the  plaintiff 
quoted,  it  is  not  obliged  to  return  the  deposit  until  the  bond  is 
formally  canceled  or  until  all  possible  liability  upon  its  part  is 
terminated  by  the  running  of  every  Statute  of  Limitation  that 
would  be  a  bar  to  an  action  by  the  People  upon  the  bond.  The 
court  at  Special  Term  has  adopted  this  view.  We  deem  this  an 
unreasonable  construction  of  the  agreement,  and  manifestly  it 
was  not  the  intention  of  the  parties.  If  the  Liquor  Tax  Law  con- 
tained a  provision  for  the  cancellation  of  such  bonds  or  for 
determining,  otherwise  than  by  an  action  of  the  bond,  that  the 
liability  thereunder  had  terminated,  then,  undoubtedly,  it  would 
be  the  duty  of  the  plaintiff  to  take  the  necessary  steps  to  secure 
its  cancellation  or  to  have  it  determined  that  the  liability  had 
ceased;  but  there  being  no  provision  on  this  subject  there  is  no 
remedy  by  which  the  plaintiff  can  cancel  the  bond  or  can  compel 
the  People  to  relinquish  any  claim  they  may  have  thereunder. 
He  could  not  have  made  the  People  a  party  to  this  action  and 
have  compelled  them  to  now  assert  any  claim  they  may  have.  He 
has  done  all  that  lies  within  his  power.  More  than  two  months 
elapsed  after  the  expiration  of  the  liquor  tax  certificate  before  he 
brought  this  action,  and  he  alleges  and  will  be  required  to  show 
upon  the  trial  if  it  be  controverted  that  he  has  not  suffered  or  per- 
mitted a  violation  of  the  law  by  which  any  liability  could  be 
incurred  under  the  bond;  that  he  has  not  violated  any  con- 
dition of  the  bond;  that  no  fine,  penalty  or  costs  has  been 
recovered  or  taxed  against  him,  and  that  there  is  no  outstanding 
action  or  proceeding,  civil  or  criminal,  relating  to  the  business 
carried  on  by  him  under  said  certificate.  These  facts  show  that 
there  is  no  liability  upon  the  bond,  although  the  adjudication  will 
not  be  binding  upon  the  People.  The  plaintiff  being  powerless  to 
conclude  the  People,  it  is  not  reasonable  to  expect  him  to  do  so, 
and  if  there  is  any  probability  of  future  action  by  the  People  upon 
the  bond  the  defendant  should  have  no  difficulty  in  ascertaining 
and  presenting  the  facts  upon  which  such  action  may  be  con- 
templated and,  if  they  be  well  grounded,  in  defeating  a  recovery. 
The  plaintiff,  as  has  been  seen,  alleges  that  he  has  fully  performed 
all  of  the  conditions  of  his  agreement  with  the  defendant.    T5p6n 
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proof  of  the  facts  alleged  the  plaintiff  will  establish  prima  facie 
a  right  to  recover  the  deposit,  together  with  interest  thereon  as 
provided  in  the  agreement.  If  the  defendant  has  suffered  any 
loss  or  damages  or  incurred  any  costs,  charges  or  other  expenses 
for  which  the  plaintiff  is  liable  under  his  agreement  with  it  the 
same  will  be  an  offset,  and  if  they  exceed  the  amount  of  the 
deposit,  with  interest,  it  may  recover  an  affirmative  judgment 
upon  properly  pleading  and  proving  the  same.  Upon  the  expira- 
tion of  the  period  for  which  the  liquor  tax  certificate  was  issued, 
the  defendant  was  entitled  to  such  evidence  as  could  be  reasou- 
ably  furnished  that  its  liability  upon  the  bond  had  terminated, 
and  it  was  undoubtedly  entitled  to  a  reasonable  time  to  communi- 
cate with  the  proper  State  authorities  and  ascertain  whether  any 
complaint  had  been  filed  or  was  pending  against  the  plaintiff  con- 
cerning a  violation  of  the  Liquor  Tax  Law  or  of  the  bond  and  to 
ascertain  whether  the  excise  department  had  any  information  on 
that  subject,  and,  if  required,  it  was  undoubtedly  the  duty 
of  the  plaintiff  to  furnish  the  defendant  such  information 
by  affidavit  or  otherwise  on  this  subject  as  could  be  ascer- 
tained or  presented  by  due  diligence.  The  allegations  of 
the  complaint,  however,  fairly  negative  the  'existence  of  any 
facts  tending  to  show  the  continuance  of  any  liability  upon  the> 
bond,  and  it  is  alleged  that  plaintiff  has  fully  performed  the  con- 
ditions of  the  agreement  entitling  him  to  a  return  of  the  deposit. 
It  is  evident  that  the  defendant  did  not  decline  to  pay  over  the 
money  on  account  of  the  failure  of  the  plaintiff  to  comply  with 
any  reasonable  request  made  by  it.  The  defendant's  position  is 
that  it  is  entitled  under  the  agreement  to  retain  the  money  until 
the  bond  is  actually  canceled  or  until  it  is  insured  against  any 
recovery  thereon  by  the  running  of  the  Statute  of  Limitations. 
This  position  we  regard  as  untenable. 

It  follows  that  the  judgment  should  be  reversed,  with  costs,  and 
the  demurrer  overruled,  with  costs,  but  with  leave  to  the  defend- 
ant to  withdraw  demurrer  and  to  answer  upon  payment  of  the 
costs  of  the  appeal  and  of  the  demurrer. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  McLaughlin,  JJ., 
.  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  defendant  to  withdraw  demurrer  and  to 
answer  on  payment  of  costs  in  this  court  and  in  the  court  below. 
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Second  Appellate   Department,  May,  1903.  Reported.  83  App.  Dlv.  635. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Ralph 
Grant,  Appellant. 

E.  B.  Barnum,  for  appellant. 

The  appellant  should  have  been  acquitted  on  the  mendacious 
testimony  of  the  People's  witnesses.  The  child  never  entered  the 
saloon  and  the  pail  of  beer  was  delivered  to  her  outside  by  a 
stranger  who  got  it  from  the  defendant.  The  child  was  sent  there 
by  an  officer  who  had  previously  threatened  the  defendant. 

Frederick  B.  Bailey  for  respondent. 

The  evidence  clearly  shows  that  the  defendant's  bartender  per- 
sonally sold  and  delivered  a  pail  of  lager  beer  to  a  child  who  was 
sent  for  it.  This  court  will  not  reverse  the  judgment  upon  a  ques- 
tion of  fact,  unless  it  clearly  appears  that  the  trial  court  erred. 

There  was  no  error  in  the  admission  or  exclusion  of  evidence. 

Judgment  of  conviction  affirmed. 

No  opinion. 

Bartlett,  Woodward,  Hirschberg,  Jenks  and  Hooker,  J  J., 
concurred. 


First    Appellate    Department,    May,   1903.    Reported.   83   App.  Div.   643. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Respondent, 
for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate 
No.  9,047,  Issued  to  Max  Trager,  Appellant. 

M.  8.  Chiiterman,  for  appellant. 

Certificate  represents  property  and  is  protected  by  the  general 
rules  of  law  in  any  proceeding  having  for  its  object  its  forfeiture. 
10 
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or  destruction.  {Matter  of  Kray,  82  App  Div.  445 ;  Matter  of  Hil- 
liard,  25  App.  Div.  222.)  By  filing  a  verified  answer  the  appellant 
waived  his  constitutional  rights  but  the  conscience  of  the  court 
should  be  convinced.     {Matter  of  Henry,  56  App.  Div.  268.) 

Herbert  H.  Kellogg,  for  respondent. 

A  police  officer  entering  on  Sunday  through  unlocked  doors 
from  the  street  and  hallway,  found  persons  drinking  in  a  room 
behind  the  barroom  and  connected  with  it  by  an  unlocked  swing 
door.  He  tasted  the  drinks  and  found  them  whiskey.  He 
arrested  the  proprietor  who  was  there. 

An  open  entrance  to  the  room  or  rooms  where  liquors  were  sold 
was  unlawfully  permitted.  {Matter  of  Cullinan  v.  Schepper  & 
Co.,  68  App.    Div.,  119.) 

The  sale  of  liquor  was  established  by  convincing  circumstan- 
tial evidence.  {Amerman  v.  Kail,  34  Hun,  126;  Smith  v.  Rey- 
nolds, 8  Hun,  129 ;  Commonwealth  v.  Nichols,  10  Mete.  259 ;  State 
v.  Brown,  31  Me.  520;  Black  on  Intoxicating  Liquors,  §  500.).  If 
there  is  any  evidence  to  sustain  the  findings  of  fact  below,  this 
court  will  not  disturb  the  decision.  {In  re  Lyman,  62  App.  Div. 
616;  Gleason  v.  Morrison,  30  N.  Y.  St.  Rep.  617;  Sherwood  v. 
Hauser,  94  N.  Y.  626 ;  Slatterly  v.  Haskins,  3  App.  Div.  48 ;  Mann 
v.  City  of  Brooklyn,  45  N.  Y.  St.  Rep.  14 ;  Hall  v.  Canary,  38  N.  Y. 
St.  Rep.  466;  Matter  of  Lyman  v.  Crowley,  62  App.  Div.  616.)  If 
the  Liquor  Tax  Law  has  been  violated  the  court  must  revoke  the 
certificate.  {Matter  of  Lyman  v.  Texter,  32  Misc.  210;  affd.  59 
App.  Div.  217;  People  ex  rel.  Gentilesco  v.  The  Excise  Board,  7 
Misc.  315 ;  Lyman  v.  Perlmutter,  166  N.  Y.  410 ;  Lyman  v.  Erie  Co. 
Athletic  Club,  46  App.  Div.  387,  affd.  163  N.  Y.  552.) 

Order  affirmed,  with  costs. 

No  opinion. 


Third   Appellate    Department,   May  1903.    Reported.  84  App.  Div.  635. 

In  the  Matter  of  the  Petition  of  George  S.  Davis,  Respondent, 
for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate 
No.  30,280,  Issued  to  DeWitt  C.  Judson,  Appellant. 

Order  unanimously  affirmed,  with  costs.    No  opinion. 
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Third  Appellate  Department,  May,  1903.  Reported.  84  App.  Div.  635. 

In  the  Matter  of  the  Petition  of  Charles  H.  Ball,  Respondent, 
for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate 
No.  26,365,  Issued  to  John  W.  Olmstead,  Appellant. 

Order  affirmed,  with  costs.    No  opinion. 

'    All  concurred. 


Supreme  Court,  New  York  Special  Term.  Reported  N.  Y.  L.  J.,  June  5, 1903. 

People  v.  Schoell. 

Blanchakd,  J.:  The  charge  against  the  defendant  is  a  viola- 
tion of  the  Liquor  Tax  Law.  The  moving  papers  fail  to  disclose 
exceptional  features  which  would  render  a  jury  trial  more  expedi- 
ent or  proper  than  a  trial  at  Special  Sessions.  No  substantial 
claim  is  made  that  a  fair  trial  cannot  be  had  in  that  court  and 
repeated  adjudications  on  the  questions  involved  require  me  to 
deny  the  motion. 


Supreme    Court,   Onondaga   County,   June,    1903.    Unreported. 

In  the  Matter  of  the  Petition  of  Andrew  S.  White  to  Revoke 
the  Liquor  Tax  Certificate  of  Theodore  Hickok  and  Ano. 

Frank  T.  Miller,  Referee: 

This  proceeding  is  brought  by  Mr.  Andrew  S.  White,  as  the  duly 
authorized  agent  of  Horace  K.  White,  Andrew  D.  White  and 
others,  owners  of  the  hotel  property  known  as  the  "  Empire 
House  "  in  Syracuse,  N.  Y.,  under  subdivision  2  of  section  28  of 
the  Liquor  Tax  Law  of  the  State  of  New  York,  to  revoke  and 
cancel  license  No.  15,770  issued  on  the  29th  day  of  December, 
1902,  to  Theodore  O.  Hickok  and  Bartlett  Smith,  by  the  Treasurer 
of  Onondaga  county. 

There  were  served  upon  the  holders  of  this  certificate,  Messrs. 
Hickok  and  Smith,  the  County  Treasurer  of  Onondaga  county, 
and  the  State  Commissioner  of  Excise,  a  petition  duly  verified  by 
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Andrew  8.  White,  the  consent  of  the  8tate  Commissioner  of 
Excise  that  action  might  be  taken  to  revoke  and  cancel  such 
license,  and  an  order  to  show  cause,  duly  made  by  Hon.  William 
S.  Andrews,  Justice  of  the  Supreme  Court,  why  an  order  revoking 
and  cancelling  such  liquor  tax  certificate  should  not  be  granted. 
Upon  the  return  day  of  said  order  to  show  cause,  the  holders  of 
such  liquor  tax  certificate  presented  and  filed  a  verified  answer  to 
said  petition  and  the  court  subsequently  ordered  this  reference 
for  the  purpose  of  taking  the  proofs  in  relation  thereto,  and 
that  such  referee  report  the  evidence  to  this  court  with  his  opinion 
thereon.  Pursuant  to  such  order  of  the  Court,  various  hearings 
were  had,  evidence  and  proofs  taken  and  the  following  facts  are 
found  from  the  evidence. 

Facts. 

The  Empire  House  property  at  the  corner  of  West  Genesee  and 
North  Salina  streets  is  owned  by  Horace  K.  White,  Andrew  I>. 
White,  Clara  Newbury  and  others;  Andrew  S.  White,  the  peti- 
tioner in  this  proceeding,  acting  as  the  duly  authorized  agent  in 
the  management  of  the  property.  On  or  about  January  23d,  1901, 
•these  owners  leased  this  property  to  C.  A.  Whalen  &  Co.,  a  copart- 
nership composed  of  W.  K.  Niver,  George  J.  Whalen  and  Charles 
A.  Whalen  of  Syracuse,  N.  Y.,  and  Herbert  Collins  of  New  York 
city;  C.  A.  Whalen  &  Co.  on  January  25th,  1901,  sublet  to  J.  M. 
Andrews  of  Syracuse,  N.  Y.,  with  the  consent  of  the  owners,  the 
hotel  portion  of  said  premises.  Thereafter  Andrews  sublet  thrs 
portion  of  the  premises  to  one  E.  T.  Talbot,  with  the  written  con- 
sent of  Whalen  &  Co.  to  such  subletting  endorsed  upon  the  lease. 
The  defendants  Theodore  O.  Hickok  and  Bartlett  Smith  are  and 
since  November  4th,  1902,  have  been  copartners  in  business,  under 
the  name  of  "  Hickok  &  Smith,"  engaged  in  conducting  a  hotel 
in  the  Empire  House,  the  possession  of  which  said  property  is  held 
by  them,  and  has  been  so  held  by  them  since  November  4th,  1902, 
under  an  agreement  in  writing  made  between  them  and  James  M. 
Andrews.  This  possession,  so  far  as  the  evidence  in  the  ease, 
is  concerned,  has  been  quiet  and  peaceable,  and  no  attempted 
eviction  appears  to  have  taken  place  either  on  the  part  of  the 
owners  or  Whalen  &  Co. 

On  November  5th,  1902,  the  defendants  obtained  from  the 
county  treasurer,  and  prepared  an  application  for  a  liquor  tax 
certificate  for  the  purpose  of  selling  liquor  in  the  hotel  property. 
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The  defendant,  Bartlett  Smith,  called  upon  the  county  treasurer 
for  the  application  blank  and  at  this  time  had  a  conversation 
with  William  Landon,  the  deputy  county  treasurer,  iu  which  he 
informed  Smith  that  it  would  be  necessary  for  him  to  procure  the 
consent  in  writing  of  the  owner  of  the  premises  that  such  liquor 
tax  certificate  issue  and  that  such  consent  must  be  filed  with  the 
application.  That  on  the  same  day,  Smith,  in  company  with  one 
James  T.  Ellis,  called  at  the  residence  of  Horace  K.  White,  who  is 
one  of  the  owners  of  said  premises,  and  presented  to  him  this 
application  for  the  Liquor  Tax  Certificate,  and  the  "  Owners'  Con- 
sent" in  blank  form  attached  thereto,  which  he  requested  said 
White  to  execute.  There  seems  to  be  some  conflict  as  to  the  exact 
conversation  that  took  place  at  Mr.  White's  residence  between 
Messrs.  White  and  Smith  in  the  presence  of  Mr.  Ellis.  However, 
Mr.  White  did  not  then  sign  the  consent,  but  expressed  himself 
as  believing  that  there  would  be  no  objection  to  the  signing  of  the 
consent,  and  so  informed  Smith  that  he  would  have  the  leases 
covering  the  Empire  House  property  examined,  and  if  there  were 
no  provisions  in  the  leases  which  would  prevent,  he  would  have 
the  consent  properly  executed.  Shortly  after  this  conversation 
bccurred,  Mr.  White  and  Mr.  Ellis  met  in  the  street,  when  White 
requested  that  Ellis  say  to  Mr.  Smith,  evidently  referring  to  the 
conversation  at  Mr.  White's  residence,  "  That  he,  Mr.  While, 
thought  the  matter  would  be  all  right." 

The  leases  of  the  hotel  property  were  in  the  possession  of  H.  K. 
White  at  his  office  in  the  White  Memorial  Building.  Joseph  Bar- 
rett, who  is  Mr.  White's  clerk,  at  the  request  of  Mr.  White, 
examined  the  leases  and  informed  him  that  he  found  nothing  in 
the  leases  which  would  prevent  Smith  from  getting  the  owners' 
consent  to  obtain  a  liquor  tax  certificate.  White  then  requested 
Barrett  to  tell  A.  S.  White  that  he  (H.  K.  White)  had  given  his 
consent,  and  if  everything  was  all  right,  to  sign,  the  paper. 

On  November  6th,  1902,  Smith  called  at  H.  K.  White's  office  for 
this  consent.  Shortly  after  Smith  came  to  the  office,  Barrett,  in 
company  with  Smith,  carried  the  blank  "  Owners'  Consent "  to 
the  office  of  A.  S.  White,  the  son  of  H.  K.  White,  and  who  is  also 
the  agent  of  this  property,  and  told  A.  S.  White  that  H.  K.  White 
had  given  his  consent,  and  that,  he,  A.  S.  White,  would  sign  the 
paper.  A.  S.  White  then  examined  at  least  one  of  the  leases 
himself  and  thereupon  sighed,  acknowledged  and  delivered  the 
said  consent  to   Smith.     Although  the  defendants  Hickok  and 
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Smith  received  the  consent  properly  executed  on  November  6th, 
they  did  not  present  it  to  the  county  treasurer  until  the  Sth  of 
November,  thus  retaining  it  in  their  possession  two  full  days.   This 
circumstance,  connected  with  the  other  facts  of  the  case,  causes 
me  to  conclude  that  there  was  no  intentional  fraud  on  the  part  of 
Smith.     On  that  day,  the  defendants  duly  filed  with  the  Treasurer 
of  Onondaga  county,  a  statement  or  application,  signed  and  sworn 
to  by  the  defendants  upon  the  blank  .form  furnished  by  the  county 
treasurer,  which  said  statement  contained  all  the  facts  required 
by  chapter  112  of  the  Laws  of  1896,  known  as  the  "  Liquor  Tax 
Law,"  and  the  acts  supplemental  thereto  and  amendatory  thereof, 
and  at  the  same  time  they  filed  with  such  county  treasurer  a  bond 
to  the  People  of  the  State  of  New  York,  in  the  penal  sum  of  $1,000, 
which  in  all  its  terms  and  in  the  manner  of  its  execution,  com- 
plied with  the  provisions  of  said  law,  and  they  also  at  the  same 
time  delivered  to  the  county  treasurer,  a  certified  check  for  the 
sum  of  $250.00,  being  the  tax  assessed  under  said  liquor  tax  law 
for  the  certificate  applied  for,  and  the  defendants  also  filed  with 
the  county  treasurer,  simultaneously  with  said  application,  bond 
and  check,  the  consent  in  writing  above  mentioned  tiiat  such 
traffic  in  liquor  be  carried  on  in  said  premises,  to  wit:  the  Empire 
House,  which  said  consent  was  properly  executed  by  Andrew  S. 
White,  the  duly  authorized  agent  of  the  owners  of  said  premises, 
and  acknowledged  as  are  deeds  entitled  to  be  recorded.     The  legal 
tender  of  the  certified  check  delivered  to  the  county  treasurer  has 
not  been  attacked  in  this  proceeding.     That  defendants  delivered 
all  of  said  papers  executed  in  due  form,  to  said  county  treasurer 
on  said  8th  day  of  November  at  about  11:00  o'clock  a.  m.;  that 
said  county  treasurer  thereupon  examined  the  papers  and  had 
found  them  correct ;  that  thereafter  and  at  11 :27  a.  m.  and  before 
he  had  actually  issued  or  delivered  the  liquor  tax  certificate 
applied  for,  to  the  defendants,  the  petitioner  herein  caused  to  be 
delivered  to  the  county  treasurer,  a  notice  of  which  the  following 
is  a  copy : 

"William  S.  Landon,  j 

Deputy  County  Treasurer, 
Onondaga  County,  N.  T. 
Dear  Sir :  — 

Whereas,  on  the  6th  day  of  November,  duly  authorized  permis- 
sion and  consent  was  executed  by  me  to  the  taking  out  of  a  liquor 
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license  and  certificate  by  Hickok  and  Smith  in  the  premises  known 

as  the  "  Empire  House  "  in  the  city  of  Syracuse,  New  York,  and 
Whereas,  I  desire  to  reconsider  said  consent,  now,  therefore, 
Take  notice,  that  until  further  instructions  such  consent  is 

revoked  by  the  landlord  of  said  premises  through  me,  as  duly 

authorized  agent. 

Andrew  S.  White,  Agent.  " 

That  said  defendants  and  said  county  treasurer  had  received 
no  notice  of  the  intention  on  the  part  of  the  owners  of  said 
premises,  or  the  petitioner  herein,  to  revoke  or  reconsider  such 
consent  until  this  notice,  which  was  received  after  the  application, 
consent,  bond  and  check  had  been  duly  filed  with  and  presented 
to  the  county  treasurer.  That  by  reason  of  the  filing  of  said 
notice,  the  county  treasurer  refused  to  issue  said  liquor  tax  cer- 
tificate, but  retained  said  application,  consent  and  bond,  which 
bad  been  filed  by  the  defendants,  together  with  the  certified  check 
for  $250.00.  Subsequently  and  on  November  19th,  1902,  the 
defendants  commenced  a  proceeding  by  the  service  upon  the 
county  treasurer  of  a  petition,  order  and  writ  of  certiorari  to  com- 
pel said  county  treasurer  to  issue  said  liquor  tax  certificate.  That 
in  this  proceeding,  the  Supreme  Court  granted  an  order  directing 
the  county  treasurer  to  issue  said  certificate,  which  was  there- 
after and  on  December  29th,  1902,  duly  issued  by  the  treasurer 
and  delivered  to  the  defendants. 

The  lease  of  said  hotel  premises  from  the  owners,  Horace  K. 
White,  and  others,  to  Whelan  &  Co.,  provides  among  other  things 
as  follows :  "  That  in  case  said  tenant  shall  transfer  this  lease  or 
relet  said  premises  herein  described  or  any  part  thereof,  without 
the  written  consent  of  the  landlords  endorsed  hereon,  said  lease 
shall  thereby  become  void  at  the  option  of  said  landlords  and  said 
landlords  may  reenter  and  take  possession  of  said  premises." 

The  lease  of  said  hotel  premises  from  Whelan  &  Co.,  to 
Andrews,  provides  among  other  things  as  follows :  "  That  in  case 
said  tenant  shall  transfer  this  lease  or  relet  said  premises  herein 
described  or  any  part  thereof,  without  the  written  consent  of  the 
landlord  endorsed  thereon,  said  lease  shall  thereby  become  void  at 
the  option  of  said  landlord,  and  said  landlord  may  reenter  and 
take  possession  of  said  premises."  It  also  further  provides  as 
follows:  "And  he  (said  Andrews)  further  agrees  that  he  will 
execute  and  deliver  unto  the  party  of  the  first  part,  provided  any 
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part  of  said  premises  be  sublet  by  him,  or  used  for  the  sale  of 
liquor  and  intoxicating  drinks,  a  bond  in  the  sum  of  $6,000.00 
against  the  fines  and  penalties  of  the  law  of  the  State  of  New 
York,  commonly  known  as  the  "  Civil  Damage  Act,"  said  bond 
to  be  delivered  to  the  party  of  the  first  part  (Whelan  &  Co.),  and 
to  be  drawn  to  protect  it  and  all  of  the  members  of  said  copart- 
nership from  all  fines  and  penalties,  costs,  expenses  and  fees 
required  in  defending  any  suit  arising  under  said  law  and  during 
the  term  of  said  lease." 

That  pursuant  to  the  provisions  of  said  lease  of  Whelan  &  Co. 
to  Andrews,  said  Andrews,  before  the  defendants  commenced  the 
traffic  in  liquor  under  said  liquor  tax  certificate,  executed  and 
delivered  to  C.  A.  Whelan  &  Co.,  a  bond  in  the  sum  of  f 6,000  as 
required  by  the  terms  of  said  lease. 

There  being  some  little  conflict  in  the  evidence  of  Smith  and 
A.  IS.  White  as  to  the  conversation  which  took  place  at  Mr. 
White's  office  upon  the  occasion  of  his  signing  the  "  Owners'  Con- 
sent,'' and  this  conversation  being  vital  to  the  case,  I  now  call 
attention  to  the  revocation,  pleadings  and  the  evidence  of  Mr. 
White. 

On  November  20th,  1902,  Andrew  S.  White  caused  to  be  filed 
with  the  county  treasurer,  an  amplified  revocation,  properly 
verified,  wherein  he  asserts:  "That  this  consent  was  granted 
upon  the  statement  of  the  applicants  for  such  liquor  tax 
certificate,  Hickok  and  Smith,  that  they  were  the  sub-lessees 
of  the  said  Empire  House  property,  from  the  tenants  of  Andrew 
D.  and  Horace  K.  White  and  others."  Again  Mr.  White  alleges  in 
the  petition  in  this  proceeding  the  same  facts  are  set  forth  in  the 
amplified  revocation,  which  he  also  therein  claims  are  the  false 
statements  of  Mr.  Smith,  upon  which  he  relied  when  he  granted 
his  consent  for  the  liquor  tax  certificate.  In  his  evidence,  Mr. 
White  testified,  in  addition  to  the  statements  aforesaid,  which  are 
set  forth  in  the  petition  and  revocation:  That  Mr.  Smith  also 
represented  to  him  that  Whelan  &  Co.  had  given  their  consent 
that  a  liquor  tax  certificate  issue.  Inasmuch  as  this  additionar 
statement  did  not  conform  to  the  facts  set  forth  in  the  petition 
and  revocation  and  is  foreign  to  the  false  statement  which  is 
alleged  to  have  misled  the  petitioner,  there  is  some  question  of 
the  admissibility  of  the  statement  in  evidence,  but  upon  the  trial 
there  was  no  objection  interposed  to  this  evidence.  Taking  into 
consideration  all  of  the  evidence  in  the  case  and  the  apparent  fair- 
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ness  of  Mr.  Smith,  there  is  no  theory  upon  which  I  can  find  that 
Mr.  White  was  misled  by  the  false  and  fraudulent  representations 
of  Mr.  Smith.     As 

Conclusion  of  Fact. 

I  find  as  follows: 

First.  That  none  of  the  material  statements  contained  in  the 
application  filed  by  Messrs.  Hickok  &  Smith  with  the  county  treas- 
urer, as  aforesaid,  were  false. 

Second.     That  the  defendants  practiced  no  fraud  upon  the  own- 
ers of  said  premises,  nor  upon  Andrew  S.  White,  the  duly  author- 
ized agent  of  said  owners,  nor  upon  the  county  treasurer  of  Onon 
daga  county,  and  that  the  giving  of  said  consent  was  not  induced 
by  any  fraud  upon  the  part  of  the  defendants. 

Third.  That  the  said  consent  was  not  revoked  before  the  same 
was  filed  with  and  acted  upon  by  the  county  treasurer  of  Onon- 
daga county. 

Fourth,.  That  when  said  notice  hereinbefore  set  forth  was  filed 
with  the  county  treasurer  the  defendants  were  entitled  to  the 
liquor  tax  certificate  sought  to  be  cancelled  in  this  proceeding. 

Fifth.  That  before  the  defendants  commenced  the  traffic  in 
liquor  under  said  liquor  tax  certificate,  James  M.  Andrews  exe- 
cuted and  delivered  to  C.  A.  Whelan  &  Co.,  a  bond  in  the  sum  of 
16,000  protecting  them  against  the  fines  and  penalties  of  the  Civil 
Damage  Act,  as  required  by  the  terms  of  the  lease  from  C.  A. 
Whelan  &  Co.,  to  said  J.  M.  Andrews. 

Sixth.  That  there  is  no  proof  before  me  that  the  owners  of  the 
hotel  property,  Horace  K.  White  and  others,  have  ever  elected  that 
their  lease  to  C.  A.  Whelan  &  Co.,  is  void,  because  of  the  transfer 
of  said  premises  to  the  defendants,  Hickok  &  Smith,  nor  have  they 
re-entered  or  taken  possession  of  said  premises. 

Seventh.  That  the  sub-letting  of  said  premises  by  C.  A. 
Whalen  &  Co.  to  J.  M.  Andrews  was  with  the  consent  of  the  own- 
ers of  said  property,  and  that  there  is  no  proof  before  me  that 
C.  A.  Whalen  &  Co.  have  elected  that  their  lease  of  said  Empire 
House,  to  J.  M.  Andrews  is  void,  because  of  the  transfer  from  said 
Andrews  to  the  defendants,  Hickok  &  Smith,  nor  have  C.  A. 
Whalen  &  Co.  re-entered  or  taken  possession  of  said  premises. 

Eighth.  That  the  defendants,  Hickok  and  Smith  are  now  and 
have  been  since  November  4th,  1902,  in  possession  of  the  Empire 
Hotel  property. 
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Law. 

Having  arrived  at  the  conclusion  that  the  application  for  the 
liquor  tax  certificate  in  proper  form  with  the  bond  and  consent, 
were  filed  with  the  treasurer,  we  now  come  to  the  question  whether 
this  filing  and  the  acts  on  the  part  of  the  treasurer  in  the  inspec- 
tion of  these  papers,  were  sufficient  to  invest  the  treasurer  with  an 
irrevocable  jurisdiction  of  the  owner's  consent.  As  to  the  affirma- 
tive of  this  proposition  there  can  be  no  doubt. 

The  theory  of  the  old  law  giving  the  Department  of  Excise  dis- 
cretion in  the  issuance  of  liquor  tax  certificates,  has  been  super- 
seded by  the  present  Liquor  Tax  Law.  Formerly,  the  dealer  was 
obliged  to  bring  himself  within  the  good  graces  of  the  excise 
commissioner.  His  acts  legalized  the  traffic  in  liquors  by  those 
only  upon  whom  he  smiled.  The  public  were  then  at  his  mercy, 
but  time  has  again  healed  the  wound.  From  the  thorny  bush  of 
the  old  system,  sprang  the  blossom  of  the  statutory  law  in  which 
is  found  a  complete  revolution.  Now,  the  prerequisite  to  being 
made  a  liquor  tax  dealer  depends  simply  upon  a  compliance  with 
the  statutory  requirements  by  the  applicant.  The  certificate  does 
not  of  itself,  in  any  manner,  legalize  the  traffic  in  liquor  by  its 
holder.  It  serves  only  as  a  notice  to  the  public  that  certain  speci- 
fied preliminary  duties  have  been  performed.  It  is  a  simple 
receipt  and  does  not  serve  as  a  protection  to  the  holder  for  future 
unlawful  acts,  nor  does  it  foreclose  any  citizen  the  right  to  attack 
the  legality  or  truth  of  the  statements  in  the  original  application. 
The  duty  of  the  present  officers  is  that  of  a  simple  inspection  of 
the  application,  bond  and  consents,  and  also  to  attend  to  the  col- 
lection of  the  license  fee.  Even  in  the  performance  of  this  duty, 
there  lies  no  discretionary  power  in  the  officer  to  accept  or  reject 
the  application.  The  office  is  purely  ministerial  and  he  Issues  the 
certificate  as  a  matter  of  course.  The  application,  as  presented, 
must  be  accepted  by  him  as  true  and  his  inspection  of  the  papers 
presented  to  him  deals  only  with  the  question  as  to  whether  or 
not  they  are  proper  in  form  and  comply  with  the  provisions  of 
the  statute.  Yet,  in  the  performance  of  this  duty,  it  may  properly 
be  said  that  he  serves  the  applicant,  for  were  he  to  decide  that'  an 
application  were  improper  in  form,  and  that  there  was  not  a  com- 
pliance with  the  provisions  of  the  statute,  where  in  reality  a  suffi- 
cient compliance  with  the  statute  existed,  such  applicant  would, 
notwithstanding    his    decision,    be    entitled    to    a    certificate. 
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Although  an  application  contains  untruthful  statements,  the 
officer  is  obliged  to  issue  the  certificate  while  the  applicant  sub- 
jects himself  to  the  penalties  of  the  law. 

In  this  case,  the  deputy  county  treasurer  testified  regarding 
the  presentation  and  filing  of  the  application,  bond  and  consent, 
and  as  to  the  action  taken  thereon  by  himself,  as  follows : 

"  The  application  was  presented  to  me  in  proper  form  for  the 
issuance  of  a  certificate  on  November  8th,  1902,  at  11 :20  a.  m." 

"At  11 :20  a.  m.,  Mr.  Smith  presented  the  bond  and  application 
with  the  necessary  consent  for  a  liquor  tax  certificate,  accom- 
panied by  a  certified  check  for  $250.00.  I  was  examining  those 
papers  as  to  their  correctness,  and  had  found  them  correct  when 
]v!r.  Bond  came  with  the  plaintiff's  Exhibit  A  (the  notice  of  revo- 
cation). That  occurred  at  11:27  a.  m.,  according  to  the  time 
marked." 

"  When  Mr.  Bond  came  in  with  that  paper  he  said  to  me  that  he 
wished  to  present  that  paper  and  to  revoke  Mr.  Andrew  S.  White  s 
consent  as  owner."  I  told  Mr.  Smith  that  I  would  mark  the  time 
he  presented  his  papers  in  correct  form,  at  11 :20  on  the  certificate, 
and.  give  him  a  receipt  for  his  money.  I  also  marked  the  time  the 
revocation  was  received  at  11 :27." 

"  Q.  Had  you  prepared  all  of  these  papers  upon  which  the  cer- 
tificate was  finally  ordered?  A.  I  had  with  the  exception  of  the 
consent  of  the  owner." 

From  this  evidence,  it  is  very  clear  to  me  that  the  application, 
bond  and  consent  were  not  only  presented  to  and  filed  with  the 
county  treasurer,  but  were  also  duly  acted  upon  by  him  before  the 
notice  of  revocation  was  served.  All  that  remained  to  be  done 
could  have  been  accomplished  as  well  by  a  machine  or  stamp,  as 
by  a  person. 

It  is  a  well  known  fact  that  it  has  become  customary  in  large 
cities  where  hundreds  of  applications  come  into  the  office  of  the 
treasurer  upon  the  same  day,  for  the  treasurer  to  issue  to  the 
dealer  an  ordinary  receipt  for  his  money,  under  which  he  carries 
on  the  business  the  same  as  after  the  certificate  is  actually  issued. 
If,  therefore,  it  were  to  be  held  that  the  delivery,  only,  of  the 
license  was  to  preclude  the  owner  the  right  to  revoke  his  consent, 
then  in  those  cases  where  the  license  is  not  delivered  for  several 
weeks  after  the  application  is  presented,  serious  damage  would 
result. 

In  the  Matter  of  Adriance  which  is  reported  in  59  App.  Div.  at 
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page  440,  the  facts  show  that  the  applicant  procured  the  proper 
signatures  and  retained  them  in  his  possession  without  presenta- 
tion to  the  county  treasurer  for  several  months,  during  this  time,, 
and  after  he  had  obtained  the  proper  and  requisite  signatures  of 
the  owners  of  the  buildings,  he  made  certain  repairs  preparatory 
to  opening  his  saloon.  Prior  to  the  filing  of  the  application, 
bond  and  consents  by  the  applicants,  the  owner  of  two  adjacent 
dwellings  served  upon  the  county  treasurer  a  revocation  in  writ- 
ing of  her  consent  previously  given  the  applicant,  that  a  liquor 
tax  certificate  might  be  issued.  The  county  treasurer  issued  the 
certificate  and  proceedings  were  instituted  to  procure  the  revoca- 
tion of  such  certificate  on  the  ground  that  at  the  time  the  appel- 
lant presented  his  application,  he  did  not  have  the  legal  consent  of 
two-thirds  of  the  owners  of  the  buildings  occupied  as  dwellings. 
The  consent  of  Maria  L.  Young,  which  had  been  revoked  by  her 
written  notice  served  upon  the  treasurer,  was  a  necessary  consent 
to  complete  the  statutory  requirement. 

The  sole  question  presented  is  whether  or  not  the  owner  of  a 
building,  occupied  exclusively  as  a  dwelling,  situated  within  two 
hundred  feet  of  a  place  where  it  is  proposed  to  carry  on  the 
business  of  trafficking  in  liquors,  who  without  any  consideration 
therefor  gives  his  consent  that  traffic  in  liquors  be  carried  on  in 
such  place,  as  provided  by  the  Liquor  Tax  Law,  may  revoke  and 
cancel  such  consent  at  any  time  before  it  has  been  filed  with, 
presented  to  or  in  any  manner  acted  upon  by  the  officer  to  whom 
application  is  made  for  a  certificate  authorizing  such  traffic.  The 
court  held  in  this  case  that  a  consent  to  the  use  of  premises  for 
the  purpose  of  trafficking  in  liquors,  executed  under  the  Liquor 
Tax  Law,  without  consideration,  may  be  revoked  at  any  time, 
before  it  is  presented  to  or  acted  upon  by  the  county  treasurer. 

McLennan,  Judge,  in  writing  the  prevailing  opinion  in  the  case, 
says: 

"  The  consent  of  Maria  L.  Young  was  among  the  last  obtained 
from  the  owners  of  the  building  and  if  he  had  then  presented  his 
application,  which  was  at  that  time  filled  out  and  verified,  with 
such  consents  to  the  county  treasurer,  and  a  certificate  had  been 
issued  to  him,  concededly  no  effective  revocation  of  consent  could 
have  been  made." 

"  If,  however,  Maria  L.  Young  has  a  right  to  revoke  her  consent 
before  it  was  presented  to  the  county  treasurer,  it  is  of  no  conse- 
quence that  the  applicant  thereby  sustained  damage.    The  state- 
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ment  was  true  when  it  was  made,  but  it  was  not  true  when  it  was 
presented  to  the  treasurer  for  his  official  action,  to  his  knowl- 
edge.'' 

"  The  precise  question, involved  upon  this  appeal,  so  far  as  we 
have  been  able  to  discover,  has  not  been  passed  upon  by  the  courts 
of  this  State,  but  the  revocability  of  consents  affecting  a  variety, 
of  business  enterprises  other  than  that  of  trafficking  in  liquors, 
has  been  repeatedly  considered,  and  the  rule  has  been  invariably 
adopted  that  such  consents,  if  given  without  consideration,  unless 
it  is  otherwise  provided  by  statute,  may  be  revoked  by  the  person 
giving  them  at  any  time  before  they  are  presented  to,  or  acted 
upon  by  the  officer  to  whom  they  are  directed,  and  whose  action 
may  be  influenced'  or  controlled  thereby.  We  conceive  of  no 
principle,  which  would  justify  a  holding  that  a  mere  consent, 
given  without  consideration,  directed  to  a  public  officer,  and 
which  is  to  be  made  the  basis  of  this  official  action,  should  be 
held  to  be  irrevocable  before  it  is  presented  to  such  officer  or 
acted  upon  by  him." 

The  only  inference  that  can  be  drawn  from  this  decision  is  that 
if  the  consent  has  been  filed  with,  presented  to  or  in  any  manner 
acted  upon  by    the  officer,  then  it  cannot  be  revoked. 

The  court,  in  its  prevailing  opinion,  cites  with  approval,  Orcutt 
v.  Reingardt,  reported  in  46  N.  J.  Law  at  page  337,  where  it  is 
held  that : 

"After  the  recommendation  for  a  license  has  been  presented  to 
the  Excise  Board,  and  jurisdiction  has  been  acquired,  a  signer, 
whose  name  has  not  been  procured  by  fraud,  cannot,  without  the 
consent  of  the  board,  withdraw  "his  name  and  divest  the  board 
of  jurisdiction." 

The  consent  in  this  case  having  been  actually  filed  with  the 
county  treasurer  and  examined  and  passed  upon  by  him,  could  not 
be  revoked  unless  it  had  been  procured  by  fraud. 

The  further  question  to  be  considered  in  the  case  is  whether  or 
not  the  defendants,  Hickok  and  Smith,  are  sub-lessees  of  the 
Empire  House  property,  and  in  legal  possession  thereof. 
Although  I  do  not  believe  that  this  question  comes  properly  in 
the  province  of  this  reference,  yet  I  am  inclined  to  hold  that  the 
defendants  are  sub-lessees  of  the  hotel  property. 

The  leases  from  the  White  estate  to  Whelan  &  Co.,  and  from 
Whelan  &  Co.  to  J.  M.  Andrews,  provide  that  in  case  a  transfer 
of  the  lease  of  the  premises  should  be  made  without  the  consent 


158  Decisions  Relating  to 

of  the  lessors,  the  lease  should  thereby  become  void  at  the  option 
of  the  landlord  and  the  landlord  may  reenter  and  take  possession 
of  said  premises.  Neither  the  owners  of  the  property  nor  Whelan 
&  Co.  have  ever  exercised  this  option.  . 

The  evidence  shows  that  the  White  estate  leased  the  hotel  prop- 
erty to  Whelan  &  Co.,  they  in  turn  sublet  the  hotel  property  to 
J.  M.  Andrews,  with  the  consent  of  the  White  estate,  and  Andrews 
obtained  the  consent  of  Whelan  &  Co.  to  sublet  to  B.  T.  Talbot 
and  this  consent  was  endorsed  upon  the  lease.  The  transfer  to 
Hickok  and  Smith  is,  therefore,  doubly  good,  (1)  because  the  land- 
lord has  not  exercised  his  option  to  declare  it  invalid;  (2)  because 
the  landlord  has  previously  consented  to  the  transfer  to  Talbot. 
There  having  been  a  waiver  of  this  condition  in  the  one  instance, 
renders  the  condition  null  and  void. 

The  law  on  this  point  is  stated  by  McAdam  thus :  "A  condition 
in  a  lease  that  the  lessee  or  his  assignee  shall  not  alien  without 
special  license  of  the  lessor  is  determined  by  a  license  to  alien, 
and  no  subsequent  alienation  is  a  breach  of  the  condition,  nor 
does  it  give  a  right  of  entry  to  the  lessor."  (McAdam  on  Land- 
lord and  Tenant,  [3d  ed.],  Vol.  1,  page  795.) 

In  Murray  v.  Haricay,  reported  in  56  N.  Y.  at  page  337,  the  court 
holds :  "  That  a  condition  against  an  assignment  once  dispensed 
with,  is  dispensed  with  forever,  and  where  a  lease  contains  a 
covenant  on  the  part  of  the  lessee  not  to  assign,  with  a  forfeiture 
of  the  lease  in  case  of  breach,  acceptance  of  rent  by  the  lessor, 
accruing  after  an  assignment,  with  knowledge  thereof  is  a  waiver 
of  the  forfeiture,  so  that  the  assignee  can  thereafter  assign  and 
transfer  a  good  title  to  the  lease." 

For  the  reasons  herein  assigned,  I  believe  that  the  defendants 
were  in  lawful  possession  of  the  premises. 


Conclusions  of  Law. 

I  find  as  follows: 

First.  That  on  the  8th  day  of  November,  1902,  the  defendants 
had  complied  with  all  the  provisions  of  the  Liquor  Tax  Law, 
entitling  them  to  a  liquor  tax  certificate  to  traffic  in  liquor  in  the 
Empire  House. 

Second.  That  these  defendants,  Hickok  and  Smith,  became  the 
legal  and  rightful  owners  and  holders  of  liquor  tax  certificate  No. 
15,770,  issued  to  them  on  the  29th  day  of  December,  1902,  and  as 
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such,  were  legally  and  rightfully  entitled  to  traffic  in  liquors 
thereunder  until  the  expiration  of  such  certificate. 

Third.     That  the  liquor  tax  certificate  No.  15,770  should  not 
be  cancelled  or  revoked  in  this  proceeding. 

That  the  petition  should  be  denied  and  this  proceeding  dis- 
missed with  costs  in  favor  of  the  defendants. 

Frank  T.  Miller, 

Referee. 


Supreme  Court,  Kings  Special  Term,  June,  1903.  Reported.  41  Misc.  3. 

Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  3,536,  Issued  to  Axel  J.  Young. 

Liquor  Tax  Law — Illegal   Sunday  sale  by  a  hotel   keeper. 

The  provisions  of  the  Liquor  Tax  Law  authorizing  the  keeper  of  a  hotel 
to  sell  liquor  to  his  guests  with  their  meals  are  violated  by  him  where  he 
on  Sunday  sells  casual  callers  at  the  hotel  whiskey  to  be  drunk  there,  and 
only  incidentally  has  sandwiches  served  with  the  drinks. 

Petition  for  an  order  revoking  and  cancelling  a  liquor  tax 
certificate. 

William  E.  Schenck,  for  petitioner. 

E.  B.  Barnum,  for  defendant. 

Garrettson,  J.  The  prayer  of  the  petition  should  be  granted 
and  the  respondent's  certificate  revoked  and  cancelled.  The 
respondent,  a  hotel-keeper,  concededly  sold  whiskey  on  Sunday. 
which  was  drunk  on  the  premises,  to  two  persons  who  happened 
to.  be  special  agents  of  the  department.  These  men  were  casual 
callers.  The  testimony  leads  quite  irresistibly  to  the  conclusion 
that  they  were  not  guests  within  the  meaning  of  section  31,  sub- 
division 2,  of  the  Liquor  Tax  Law ;  that  they  did  not  resort  to  the 
hotel  for  the  purpose  of  obtaining  and  did  not  order  and  actually 
obtain  at  such  time  in  good  faith  a  meal  therein ;  that  the  respond- 
ent knew  or  should  have  known  from  what  transpired  at  the 
time  that  such  was  the  fact.  The  serving  of  the  sandwiches  was  a 
mere  subterfuge.    It  was  incidental  to  the  sale  of  the  whiskey. 
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The  men  ordered  whiskey  and  said  nothing  in  the  first  instance 
about  a  meal  or  even  a  sandwich.  The  latter  was  urged  upon 
them  by  the  waiter  after  consultation  with  the  respondent.  The 
section  above  cited  (subd.  k)  provides  that  "  the  keeper  of  a  hotel, 
may  sell  liquor  to  the  guests  of  such  hotel  *  *  *  with  their 
meals,"  the  meal  being  the  primary  and  the  liquor  the  secondary 
thing.  Regarding  the  callers  as  guests  and  the  sandwich  as  a 
meal  for  the  purpose  of  this  discussion  only,  the  occurrence  was 
nothing  less  than  a  selling  of  meals  to  the  guests  with  their 
liquor,  a  palpable  evasion  of  the  letter  and  spirit  of  the  law  and 
a  practical  transposition  of  its  express  terms  to  accomplish  such 
evasion,  the  sale  of  liquor  being  thus  made  the  primary  thing  and 
the  sale  of  the  sandwich  being  secondary  and  incidental  thereto. 

Petition  granted,  with  costs  and  disbursements,  as  in  a  special 
proceeding. 

Petition  granted,  with  costs  and  disbursements. 


Supreme  Court,  Suffolk  Special  Term,  June,  1903.   Reported.  41    Misc.  56. 

The  People  ex  rel.  David  Sandman,  Relator,  v.  Henry  S.  Brush, 
County  Treasurer,  and  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  Respondents. 

The  People  ex  rel.  Frank  G.  Yetter  and  George  W.  Moore, 
Relators,  v.  Henry  S.  Brush,  County  Treasurer,  and  Patrick 
W.  Cullinan,  as  State  Commissioner  of  Excise,  Respondents. 

Liquor   Tax    Law — Abandonment   of  traffic. 

A  negative  vote  cast  by  a  town  on  the  local  option  questions  suspends, 
but  does  not  destroy,  a  privilege  to  traffic  in  intoxicating  liquors  arising 
from  the  fact  that  such  traffic  was  lawfully  being  carried  on  at  a  place  in 
the  town  on  March  23,  1896. 

The  privilege  is  revived  when  the  vote  is  reversed,  unless  tn  the  mean- 
time the  owner  of  the  place  has  lost  the  privilege  by  some  act  which  is 
decisive  of  his  intent  to  abandon  the  liquor  traffic  at  that  place. 

Applications  for  liquor  tax  certificates. 
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Joseph  M.  Belford,  for  applicants. 
William  E.  Schenck,  for  respondents. 

Smith,  W.  M.,  J.  The  only  substantial  question  to  be  deter- 
mined upon  this  application  is :  Have  the  relators  lost  their  right 
to  traffic  in  intoxicating  liquor  at  the  places  where  they  lawfully 
carried  on  such  traffic  on  March  23,  1896,  without  the  consent 
of  the  owners  of  dwelling-houses  within  two  hundred  feet,  because 
they  suspended  the  traffic  for  two  years  by  reason  of  an  adverse 
vote  of  the  town  upon  the  local  option  questions? 

The  contention  of  the  county  treasurer  is,  that  because  the 
applications  of  the  relators  do  not  show  that  the  traffic  in  liquors 
has  been  continuous  at  the  places  where  they  now  propose  to 
carry  on  such  traffic,  although  the  traffic  was  carried  on  there 
lawfully  on  March  23,  1896,  he  has  no  authority  to  issue  the 
certificates. 

By  the  provisions  of  subdivision  5  of  section  17  of  the  Liquor 
Tax  Law,  as  amended  by  chapter  367  of  the  Laws  of  1900,  it  would 
appear  that  the  applications  should  state  the  date  since  which 
the  premises  have  been  continuously  occupied  for  the  traffic  in 
liquors  in  cases  where  on  such  premises  such  traffic  was  lawfully 
conducted  on  March  23,  1896 ;  and  in  the  absence  of  any  authority 
construing  the  law  it  would  seem  that  the  county  treasurer  was 
sustained  in  his  position  by  the  statute. 

Since  the  enactment  of  chapter  367  of  the  Laws  of  1900,  how- 
ever, the  Court  of  Appeals,  in  the  case  of  Matter  of  Hawkins,  165 
N.  Y.  188,  has  expressly  decided  that  to  entitle  an  applicant  to 
the  exemption  from  the  necessity  of  procuring  consents  in  cases 
where  the  liquor  traffic  was  carried  on  on  March  23,  1896,  it  is 
wholly  immaterial  whether  the  traffic  has  been  continuous  or  not, 
and  that  the  privilege  of  carrying  on  the  traffic  without  procuring 
consents  which  was  reserved  to  those  places  where  such  traffic 
was  lawfully  conducted  on  March  23,  1896,  can  only  be  lost  by 
abandonment  or  nonuser  where  the  facts  and  circumstances  are 
such  as  to  justify  the  conclusion  that  the  owners  intended  to 
discontinue  the  traffic  at  that  place. 

The  necessary  inference  from  this  decision  is  that  a  negative 
vote  on  the  local  option  questions  by  a  town  simply  suspended  the 
exercise  of  the  privilege  and  does  not  destroy  it,  and  that  such 
11 
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privilege  is  revived  when  the  vote  is  reversed,  unless,  in  the  mean- 
time the  owner  himself  has  lost  the  privilege  by  some  act  which 
is  decisive  of  his  intent  to  abandon  the  liquor  traffic  at  that  place. 

The  county  treasurer  suggests  that  the  attention  of  the  Court 
of  Appeals  was  not  called  to  the  amendment  of  subdivision  5  of 
section  17  of  the  Liquor  Tax  Law,  when  the  Hawkins  case  was 
before  them.  It  is  true  no  reference  is  made  to  that  subdivision 
in  the  opinion,  but  the  amendment  in  question  had  been  enacted 
and  published  for  several  months  and  I  am  unable  to  say  that 
their  attention  was  not  called  to  it  and  that  it  was  not  considered. 

At  all  events  the  court  has  no  right  to  assume  that  a  different 
result  would  have  been  reached  in  the  Hawkins  case  by  reason  of 
the  amendment. 

I  believe  the  decision  in  that  case  controlling  upon  all  the 
questions  in  controversy  here  and  the  argument  of  the  county 
treasurer  should  be  more  properly  presented  to  the  Court  of 
Appeals,  to  the  end  that  they  may  be  induced  to  reconsider  their 
decision. 

The  applications  are  granted.  The  county  treasurer  must  issue 
the  liquor  tax  certificates  to  the  relators  as  applied  for,  but  under 
the  circumstances  no  costs  are  awarded. 

Applications  granted,  no  costs. 


Court  of  Special  Sessions  of  the  First  Division  of  the  City  of  New  York, 
June,  1903.  Reported.  41  Misc.  97. 

The  People  op  the   State  of  New  York,  Plaintiff,  v.   John 
Bagley  et  al.,  Defendants. 

Liquor  Tax   Law— Jurisdiction   of  courts  of  Special   Sessions  in  the  city 
and  county  of  New  York. 
Section  35a  of  the  Liquor  Tax  Law  confers  jurisdiction  upon  Courts  of 
Special  Sessions  in  the  city  and  county  of  New  York  to  try,  and  to  punish 
under  section  34  of  said  law,  all  violations  of  section  31  of  said  law. 

Motions  to  dismiss  and  in  arrest  of  judgment  and  for  a  new 
trial. 
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John  H.  Iselin,  assistant  district  attorney,  for  People. 

House,  Grossman  &  Vorhaus  and  James  J.  Walsh  (Frederick  B. 
House  and  James  J.  Walsh,  of  counsel),  for  defendants. 

Pee  Curiam.  The  information  charges  that  the  defendant  sold 
to  the  complainant  McCutcheon  a  glass  of  whiskey  at  the  hour  of 
9 :30  p.  m.  on  February  10,  1903,  at  No.  1730  Broadway,  in  the 
county  of  New  York ;  that  the  complainant  then  and  there  drunk 
this  whiskey,  and  knew  it  was  whiskey,  and  paid  the  sum  of 
fifteen  cents  therefor  to  the  defendant;  that  said  sale  was  of  a 
quantity  less  than  five  wine  gallons,  and  that  at  the  time  of  said 
sale  defendant  had  not  obtained  and  posted,  nor  had  there  beeu 
obtained  and  posted,  the  liquor  tax  certificate  required  by  chapter 
112  of  the  Laws  of  1896.  The  proof  upon  the  trial  fully  sustained 
the  allegations  set  forth  in  the  information  and  the  defendant  was 
found  guilty.  Various  motions  were  made  during  and  after  the 
trial,  but  we  shall  consider  only  the  motions  addressed  to  the 
proposition  that  this  court  has  no  jurisdiction  to  try  the  case  at 
bar. 

Chapter  112  of  the  Laws  of  1896,  provided  in  section  35  thereof, 
as  follows : 

"  Jurisdiction  of  courts.  —  Except  as  otherwise  provided  by  this 
act,  all  proceedings  instituted  for  the  punishment  of  any  violation 
of  the  provisions  of  this  act,  the  penalties  for  which  are  prescribed 
in  section  thirty-four,  shall  be  prosecuted  by  indictment  by  the 
grand  jury  of  the  county  in  which  the  crime  was  committed,  and 
by  trial  in  a  court  of  record  having  jurisdiction  for  the  trial  of 
crimes  of  the  grade  of  a  felony,  except  that  a  magistrate  may 
issue  a  warrant  of  arrest  upon  information  and  depositions  and 
examine  the  case  as  now  provided  by  law,  but  if  it  shall  appear 
upon  such  examination  that  a  crime,  the  penalty  for  which  is 
prescribed  in  section  thirty-four,  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the  person  or  persons  charged 
with  such  crime  guilty  thereof,  such  magistrate  may  admit  such 
person  or  persons  to  bail,  in  a  sum  not  less  than  one  thousand 
dollars,  and  in  default  of  hail,  shall  commit  him  or  them  to  the 
sheriff  of  the  county,  or  if  in  the  city  of  New  York  to  the  keeper  of 
the  city  prison  of  the  city  of  New  York." 

In  order  that  jurisdiction  should  be  conferred  in  unmistakable 
language   upon   this   Court   of   Special   Sessions,   the   foregoing 
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section  was  amended  by  chapter  312  of  the  Laws  of  1897,  and  a 
new  section,  to  wit :  35a,  added  by  the  same  statute.  Section  35, 
as  amended,  reads  as  follows ;  the  changes  being  in  italics : 

"Jurisdiction  of  courts;  reports  of  magistrates. —  Subdivision 
1.  Except  as  otherwise  provided  by  this  act,  all  proceedings 
instituted  for  the  punishment  of  any  violations  of  the  provisions 
of  this  act,  the  penalties  for  which  are  prescribed  in  subdivisions 
one,  two,  three  or  four  of  section  thirty-four,  shall  be  prosecuted 
by  indictment  by  the  grand  jury  of  the  county  in  which  the  crime 
was  committed,  and  by  trial  in  a  court  of  record  having  jurisdic- 
tion for  the  trial  of  crimes  of  the  grade  of  felony ;  except  that  i 
magistrate  shall  issue  a  warrant  of  arrest  upon  information  and 
depositions  and  examine  the  case  as  now  provided  by  law,  but  if 
it  shall  appear  upon  such  examination  that  a  crime  (the  penalty 
for  which  is  prescribed  in  section  thirty-four  thereof)  not  triable 
by  a  court  of  special  sessio)ts  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  that  the  person  or  persons 
charged  with  such  crime  is  guilty  thereof,  such  magistrate  shall 
admit  such  person  or  persons  to  bail,  in  a  sum  not  less  than  one 
thousand  dollars,  and  in  default  of  bail  shall  commit  him  or  them 
to  the  sheriff  of  the  county,  or,  if  in  the  city  of  New  York,  to  the 
keeper  of  the  city  prison  of  the  city  of  Xew  York." 

Section  35a,  being  a  new  section,  need  not  be  here  set  forth  at 
length  —  it  may  be  readily  referred  to  in  the  statute. 

A  comparison  of  the  original  section  with  the  section  as 
amended  and  the  addition  of  section  35a  will  show  that  it  was 
the  clear  intent  of  the  Legislature  to  confer  certain  jurisdiction 
on  this  Court  of  Special  Sessions,  which,  prior  to  the  amendment, 
either  was  not  conferred  or  was  in  doubt. 

Section  31  provides  that  it  shall  not  be  lawful  for  any  corpora- 
tion, association,  copartnership  or  person  who  has  not  paid  the 
tax  to  sell,  offer  or  expose  for  sale  or  give  away  liquors  in  a  quan- 
tity less  than  five  gallons  at  a  time,  and  also  makes  it  unlawful 
for  a  person  not  having  paid  the  tax  to  sell,  offer  or  expose  for 
sale  or  give  away  liquor  in  any  quantity  whatever,  any  part  of 
which  is  to  be  drunk  on  the  premises  of  the  vendor,  or  in  a  build- 
ing or  yard  connected  with  such  premises.  It  will  thus  be  seen 
that  under  section  31  the  Legislature  used  phraseology  so  compre- 
hensive that  under  no  circumstances  could  any  sale  or  exposure 
for  sale,  or  offer,  or  giving  away  of  liquor  be  lawful,  unless  the 
tax  had  first  been  paid.     It  is  then  provided  in  section  31  that 
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sales,  offers,  exposures  for  sale  or  the  giving  away  of  liquor  at 
certain  times,  and  in  certain  places,  and  under  certain  conditions 
shall  not  be  lawful.  The  language  used  is :  "  It  shall  not  be 
lawful  for  any  corporation  *  *  *  or  person,  whether  having 
paid  such  tax  or  not,  to  sell     *     *     *     liquor." 

As  provision  had  been  made  in  the  preceding  part  of  the  section 
that  any  sale,  offer  or  exposure  for  sale,  or  giving  away  of  liquor 
by  any  person  not  having  paid  the  tax  was  unlawful,  the  clause 
above  quoted  prohibiting  sales,  etc.,  by  persons  not  having  paid 
the  tax  may  be  regarded  as  redundant;  for  if  any  sale  whatever 
without  the  tax  having  been  paid  is  not  lawful,  then  possibly  it 
was  unnecessary  to  set  forth  that  sales  at  a  particular  time  or 
place  by  a  person  not  having  paid  the  tax  were  unlawful.  But 
the  Legislature  added  these  words  evidently  out  of  an  abundance 
of  caution,  so  that  there  should  not  be  any  doubt  that  the  law 
was  intended  to  prohibit  the  sale  of  liquor  at  any  time  or  place 
by  any  person  who  had  not  paid  the  tax.  The  information  and 
the  proof  in  the  case  at  bar  clearly  show  a  violation  of  the 
provisions  of  section  31.  Section  34  provides:  "Any  corporation 
*  *  *  or  person  who  so  traffics  without  having  lawfully 
obtained  a  liquor  tax  certificate"  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  punished  by  a  fine  equal 
to  the  amount  of  the  tax,  or  may  also  be  imprisoned  in  a  county 
jail  or  penitentiary.  In  subdivision  2  of  section  34,  certain  pen- 
alties are  prescribed  for  other  violations  of  the  act,  but  in  order 
that  there  might  be  no  confusion  it  is  provided  at  the  conclusion 
of  said  subdivision  2  of  section  34,  as  follows :  "  But  this  clause 
does  not  apply  to  violations  of  section  31  of  this  act  by  a  person 
not  holding  a  liquor  tax  certificate  the  punishment  for  which  is 
provided  in  the  first  clause  of  this  section." 

The  words  "  The  first  clause  of  this  section  "  clearly  refer  to 
subdivision  1  of  section  34,  and  necessarily  in  turn  refer  back  to 
section  31  of  this  act;  so  that  the  effect  of  section  34  is  to  provide 
among  other  things  a  penalty  for  the  violation  of  section  31. 

Section  31  defines  what  shall  not  be  lawful  and  section  34  fixes 
the  penalties.  Section  35a  specifically  then  prescribes  that  after 
a  person  has  been  held  to  bail  or  committed  by  a  magistrate  upon 
a  complaint  for  a  violation  of  section  31,  all  further  proceedings 
for  the  purposes  mentioned  in  section  35  shall  be  prosecuted  in 
the  Court  of  Special  Sessions  in  and  for  the  county  of  New 
York. 


166  Decisions  Relating  to 

"  For  the  purposes  mentioned  in  section  35  of  this  act,"  refers 
to  the  procedure  set  forth  in  said  section  35,  that  is  to  say,  the 
holding  by  the  magistrate,  the  admission  to  bail  and  the  other 
details  in  said  section  35  set  forth. 

To  recapitulate,  the  defendant  in  the  case  at  bar  has  been  con- 
victed of  a  violation  of  section  31,  the  penalty  for  which  is  fine 
and  imprisonment.  The  power  to  try  for  a  violation  of  section 
31  has  been  specifically  conferred  upon  the  Court  of  Special  Ses- 
sions of  this  county,  and  the  whole  intendment  of  the  act  is  to 
confide  to  this  court  the  trial  of  all  violations  of  section  31,  and 
not  to  exclude  jurisdiction  in  respect  of  any  violation  occurring 
under  section  31. 

That  the  Legislature  has  power  to  provide  that  these  cases  shall 
be  tried  in  the  court  specially  created  for  the  trial  of  misde- 
meanors in  this  county  is  so  well  established  that  discussion  upon 
that  point  is  unnecessary. 

The  motions  to  dismiss  and  in  arrest  of  judgment  and  for  a 
new  trial  are  denied. 

Present:     Holbeook,  P.  J.,  Mayer  and  McKean,  JJ. 

Motions  denied. 


Court  of  Special  Sessions  of  the  First  Division  of  the  City  of  New  York, 

June,  1903.   Reported.  41    Misc.  102. 

I 
i 

The  People  of  the  State  of  New  York,  Plaintiff,  v.  Salvatore 
Olcese,  Defendant. 

Liquor  Tax  Law— Violation  punishable  as  a  misdemeanor— Penalty. 

Neither  chapter  115,  in  effect  April  2,  1903,  nor  chapter  486  of  the  Laws 
of  1903,  in  effect  May  8,  1903,  amendatory  of  the  Liquor  Tax  Law,  contains 
any  specific  penalty  which  can  lawfully  be  imposed  upon  a  person  con- 
victed in  the  county  of  New  York  after  April  2,  1903,  of  selling,  without 
having  a  liquor  tax  certificate,  lager  beer  to  be  drunk  on  his  premises  in 
that  county  and  this  whether  the  selling  was  before  or  after  April  2,  1903. 

But  his  violation  of  the  statute  is  a  misdemeanor  and  is  punishable  as 
such  under  Penal  Code,  §  15. 

Conviction  for  a  violation  of  the  Liquor  Tax  Law. 
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Frank  A.  K.  Boland,  for  defendant. 

Chas.  H.  Studin,  assistant  district  attorney,  for  People. 

Olmsted,  J.  The  defendant  was  convicted  on  the  19th  day  of 
May,  1903,  of  selling  a  bottle  of  lager  beer  on  the  31st  day  of 
March,  1903,  at  No.  524  Broome  street,  in  the  county  of  New 
York,  to  be  drunk  on  said  premises,  said  defendant  not  having 
duly  obtained  and  posted  a  liquor  tax  certificate  required  by  chap- 
ter 112  of  the  Laws  of  1896,  as  amended. 

At  the  time  of  the  commission  of  the  offense  of  which  the 
defendant  was  convicted,  chapter  112  of  the  Laws  of  1896,  as 
amended  and  in  force  at  that  time,  provided  that  the  punishment 
for  this  crime  should  be  "  a  fine  of  not  less  than  two  hundred 
dollars  nor  more  than  one  thousand  dollars,  provided  such  fine 
shall  equal  at  least  the  amount  of  the  tax  for  one  year,  imposed 
by  this  act  upon  the  kind  of  traffic  in  liquors  carried  on,  where 
carried  on,  or  which  would  be  so  imposed  if  such  traffic  were  law- 
ful, and  may  also  be  imprisoned  in  a  county  jail  or  penitentiary 
for  the  term  of  not  more  than  one  year." 

On  April  2,  1903,  chapter  115  of  the  Laws  of  1903  became  a 
law.  It  increased  the  amount  of  the  liquor  tax  required  to  be 
paid  by  the  various  communities  of  the  State.  This  increase 
raised  the  liquor  tax  in  the  county  of  New  York  from  |800  to 
$1,200,  when  the  traffic  was  in  liquor  to  be  drunk  on  the  premises. 

At  the  time  chapter  115  of  the  Laws  of  1903  became  a  law, 
there  was  pending  before  the  Governor  a  measure  which  had 
passed  the  Legislature,  but  which  had  not  yet  been  signed,  by 
virtue  of  which,  among  other  things,  section  34  of  the  Liquor 
Tax  Law  was  amended  so  as  to  provide,  in  effect,  that  in  this 
county  the  penalty  for  the  sale  of  liquor  without  a  liquor  tax 
certificate,  as  charged  herein,  was  a  fine  of  not  less  than  |600 
nor  more  than  $1,200,  and,  in  the  discretion  of  the  court,  imprison- 
ment. This  measure  did  not  become  a  law  until  May  8,  1903,  and 
is  known  as  chapter  486  of  the  Laws  of  1903. 

Under  this  last-mentioned  law  (chapter  486  of  the  Laws  of 
1903)  no  saving  clause  was  enacted  whereby  the  penalties  pro- 
vided for  by  the  law  as  it  existed  prior  to  chapter  115  of  the 
Laws  of  1903  could  still  be  enforced  against  any  defendants  who 
might  thereafter  (that  is  to  say  after  April  2,  1903)  be  convicted. 
The  situation  upon  the  passage  of  chapter  115  of  the  Laws  of 
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1903  was  that  while  the  liquor  tax  had  been  increased  to  f  1,200 
in  this  county,  section  34  was  not  amended  so  as  to  conform  the 
penalty  to  such  increase;  so  that  the  statute  read  in  effect  that 
the  fine  for  the  selling  of  liquor  without  a  liquor  tax  certificate 
was  not  less  than  $200  nor  more  than  $1,000,  provided,  however, 
that  it  must  be  $1,200.  Thus,  there  was  provided  a  statute,  which 
in  so  far  as  it  related  to  the  fine  penalty,  was  on  its  face  not 
enforceable,  and  there  being  no  saving  clause,  there  is  not  to 
be  found  in  either  chapter  115  or  chapter  486  of  the  Laws  of  1903, 
any  specific  penalty  which  can  be  imposed  upon  a  defendant  con- 
victed at  a  date  later  than  April  2,  1903,  whether  the  selling  with- 
out a  liquor  tax  certificate  had  taken  place  prior  to  April  2,  1903, 
or  after  that  date.  In  other  words,  so  far  as  the  statute  itself 
was  concerned,  it  did  not  fix  by  its  own  terms  a  penalty  until  the 
amended  law,  chapter  486  of  the  Laws  of  1903,  went  into  effect 
on  May  S,  1903. 

No  penalty,  therefore,  can  be  imposed  upon  this  defendant, 
unless  authority  can  be  found  in  some  other  provision  of  law. 

It  must  be  remembered  that  while  a  specific  penalty  was  not 
fixed,  as  above  described,  these  various  statutes  nevertheless 
defined  the  crime  of  selling  liquor  without  a  liquor  tax  certificate 
as  a  misdemeanor. 

It  is  a  part  of  the  general  scheme  of  the  Penal  Code  to  provide 
against  just  such  a  situation.  The  Legislature  has  enacted 
statute  law  to  carry  out  the  common-law  principle  that  where 
there  is  a  wrong  there  is  a  remedy.  In  line  with  this  general 
legislative  intent  is  section  155  of  the  Penal  Code,  which  provides 
that  where  the  performance  of  any  act  is  prohibited  by  a  statute 
and  no  penalty  for  the  violation  of  such  statute  is  imposed  in  any 
statute,  the  doing  of  such  act  is  a  misdemeanor.  So,  too,  section 
706  of  the  Penal  Code,  which  provides  that,  "  where  in  this  Code 
or  any  other  statute  making  any  crime  punishable  by  fine,  the 
amount  of  the  fine  is  not  specified,  a  fine  of  not  more  than  $500 
may  be  imposed." 

Section  15  of  the  Penal  Code  (also  a  part  of  this  general 
scheme)  must,  therefore,  be  invoked  in  determining  the  penalty  to 
be  imposed  upon  the  defendant.  That  section  provides  as  fol- 
lows :  "  Punishment  of  misdemeanors  when  not  fixed  by  statute. 
—  A  person  convicted  of  a  crime,  declared  to  be  a  misdemeanor, 
for  which  no  other  punishment  is  specially  prescribed  by  this 
Code,  or  by  any  other  statutory  provision  in  force  at  the  time  of 
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the  conviction  and  sentence,  is  punishable  by  imprisonment  in  a 
penitentiary  or  county  jail,  for  not  more  than  one  year,  or  by  a 
fine  of  not  more  than  five  hundred  dollars,  or  by  both." 

It  will  be  noted  that  section  15  is  broad  in  its  scope  and  is 
not  confined  to  those  misdemeanors  for  which  no  other  punish- 
ment is  specially  prescribed  by  the  Penal  Code,  but  extends  to 
those  cases  where  no  punishment  is  provided  by  any  other  (that 
is  to  say,  other  than  the  Penal  Code)  statutory  provisions  ia 
force  a  the  time  of  the  conviction  and  sentence. 

At  the  time  of  the  conviction  of  this  defendant  the  situation 
was  precisely  as  contemplated  by  section  15  of  the  Penal  Code. 
While  the  crime  had  been  defined  as  a  misdemeanor,  there  was  no 
enforceable  penalty  under  any  other  statutory  provision.  It  fol- 
lows, therefore,  that  the  penalty  to  be  imposed  is  that  prescribed 
by  section  15  of  the  Penal  Code,  to  wit :  imprisonment  in  a  peni- 
tentiary or  county  jail  for  not  more  than  one  year  or  a  fine  of 
not  more  than  $500,  or  both.     (Foote  v.  People,  56  N.  Y.  321.) 

For  the  reasons  above  stated  the  sentence  of  the  court  is  that 
the  defendant  be  fined  the  sum  of  twenty-five  dollars,  and  in 
default  of  payment  thereof  to  stand  committed  to  the  city  prison 
of  the  city  of  New  York  for  the  term  of  ten  days. 


Wyatt  and  Mayer,  JJ.,  concur. 


Supreme  Court,  Madison  Trial  Term,  June,  1903.   Reported.  41  Misc.  119. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise,  Plain- 
tiff, v.  The  Fidelity  and  Casualty  Company  of  New  York.. 
Impleaded,  with  Henry  Bowers,  Defendants. 

Liquor  Tax  Law — Errors  in  an  application  and  bond  as  to  the  street 
number  of  the  place — Complaint  against  surety. 

It  is  not  a  defense  to  the  surety  of  a  hotel  keeper  that  his  application 
for  a  liquor  tax  certificate  and  its  bond  wrongly  stated  the  place  of  traffic 
as  No.  256  Main  street,  a  vacant  lot  on  the  opposite  side  of  the  street, 
instead  of  No.  257  Main  street,  the  hotel,  where  violations  of  the  statute 
are  proved  to  have  occurred  at  No.  257. 

Where  the  complaint  of  the  State  alleges  violations  of  the  statute  as 
occurring  at  No.  257,  and  the  answer  of  the  surety,  after  admitting  that  its 
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principal  conducted  a  hotel  "at  the  place  mentioned  in  said  complaint" 
alleges  that  the  sales  there  made  and  now  attacked  were  legal,  the  surety 
must  he  deemed  to  have  admitted  that  the  liquor  tax  certificate  was  in 
force  as  to  No.  257. 

Statement  of  a  complaint  sufficiently  showing  a  breach  of  the  bond. 

Action  upon  a  bond  given  by  a  surety  company. 

Francis  C.  Allen  (A.  O.  Briggs,  of  counsel),  for  plaintiff. 

Nadal  &  Oarrere  (Eugene  A.  Rowland,  of  counsel),  for  defend- 
ant corporation. 

Forbes,  J.  This  action  is  brought  on  a  bond  given  by  said  cor- 
poration as  surety  for  the  defendant  Henry  Bowers. 

On  the  26th  day  of  April,  1902,  Bowers  made  an  application, 
under  section  17  of  the  Liquor  Tax  Law,  for  a  liquor  tax  certifi- 
cate, stating  as  his  residence  and  place  of  business  No.  256  Main 
street,  Oneida,  N.  Y.,  on  premises  owned  by  John  C.  Herkimer; 
stating  that  liquors  were  to  be  sold  "  in  the  second  room,  first 
floor,  south  side  or  end  of  said  building,  and  that  said  premises 
were  to  be  continuously  occupied  for  such  traffic  in  liquors,  and  as 
a  hotel."  That  no  other  business  was  to  be  carried  on  by  the 
applicant,  or  by  another,  in  any  room  adjoining  the  room  in 
which  the  traffic  in  liquors  was  to  be  carried  on.  This  petition, 
otherwise  in  due  form,  was  duly  presented  to  Joel  J.  Parker,  as 
treasurer  of  the  county  of  Madison,  upon  said  Bowers'  applica- 
tion for  a  certificate  under  the  Liquor  Tax  Law.  Said  petition 
was  duly  verified  by  Bowers  on  the  25th  day  of  April,  1902.  At 
the  same  time  and  place,  the  said  Bowers  presented  to  said 
Parker  the  bond  of  the  defendant  corporation  as  surety  for  said 
Bowers,  the  principal  therein  named,  as  an  indemnity  against  any 
violation  of  said  Liquor  Tax  Law.  Said  bond  was  accepted  with 
the  application ;  both  were  duly  filed  in  the  office  of  said  county 
treasurer  on  the  26th  day  of  April,  1902. 

The  defendant  thereafter  having  violated  some  of  the  provisions 
of  said  Liquor  Tax  Law  —  specifically  pointed  out  by  the  com- 
plaint in  this  action  —  an  action  was  commenced  against  these 
defendants,  jointly,  to  recover  the  penalty  of  the  bond  so  executed 
by  said  corporation  with  said  Bowers  to  the  People  of  the  State 
of  New  York. 

Issue  was  joined  in  said  action  by  the  answer  of  the  defendant 
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corporation.  The  principal,  Henry  Bowers,  did  not  appear  nor 
answer  in  said  action,  and  is  in  default.  Said  action  being  upon 
the  calendar  of  a  regular  Trial  Term,  held  in  said  county,  the 
same  was  brought  on  and  duly  tried  before  the  court  with  a  jury. 
At  the  close  of  the  evidence,  a  motion  was  made  by  each  party 
for  direction  of  a  verdict  in  its  favor.  The  jury  was  discharged 
and  the  case  was  duly  submitted  to  the  court. 

The  defendant  corporation,  by  its  counsel,  asked  for  a  dismissal 
of  the  complaint  and  for  a  non-suit  therein,  first,  upon  the  ground 
"  that  plaintiff  has  failed  to  make  out  a  case  against  this  defend- 
ant on  the  bond  in  question."  Second.  "  That  he  has  failed  to 
prove  facts  constituting  a  cause  of  action  against  this  defendant."' 
Third.  "  That  this  defendant  is  not  liable  for  any  violation  of  the 
Liquor  Tax  Law  alleged  in  the  complaint  herein,  to  support 
which  evidence  has  been  given  as  occurring  at  No.  257  Main  street, 
in  the  city  of  Oneida,  or  on  any  premises  elsewhere  than  at  No. 
256  Main  street  in  the  city  of  Oneida."  Fourth.  ''  That  the  evi- 
dence fails  to  show  any  breach  of  the  bond  in  suit,  or  one  for 
which  the  defendant  is  liable."  At  the  close  of  the  trial  the 
further  question  was  raised,  "  that  the  evidence,  uncontradicted, 
shows  that  there  had  been  no  violation  of  the  conditions  of  the 
bond;  second,  that  the  evidence  does  not  show  that  the  obliga- 
tion under  said  bond  had  been  paid  and  satisfied  and  that  there 
was  no  proof,  under  the  complaint,  to  show  that  the  corporation 
was  indebted  to  the  plaintiff." 

No  evidence  was  given  on  the  part  of  the  defendant  cor- 
poration; therefore,  there  is  no  dispute  of  the  facts  established 
by  the  evidence  upon  the  trial. 

The  application  to  the  county  treasurer,  the  tax  certificate 
issued,  and  the  bond  executed,  were  introduced  and  received  in 
evidence.  The  evidence  also  shows  that  the  defendant  Bowers 
carried  on  business  as  a  hotel-keeper  at  No.  257  Main  street,  in 
the  city  of  Oneida,  N.  Y.,  and  at  no  other  place.  His  application 
for  a  certificate,  under  the  Liquor  Tax  Law,  erroneously  states  his 
residence  to  be  No.  256  Main  street.  The  principal  also  desig- 
nated, in  said  bond,  No.  256  Main  street  as  the  place  for  the  traffic 
in  liquors  under  said  certificate.  No.  256  Main  street  is  a  vacant 
lot  across  the  street,  opposite  to  the  place  where  said  hotel  is  in 
fact  located,  and  where  liquor  was  sold  under  said  liquor  tax 
certificate.  The  Liquor  Tax  Law  seems  to  contemplate  that  tin* 
person  applying  for  the  liquor  tax  certificate  shall  disclose  the 
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place  of  his  residence  and  the  place  where  the  traffic  in  liquors  is 
to  take  place. 

The  object  of  the  bond  is,  however,  to  guard  against  a  violation 
of  the  Liquor  Tax  Law.  The  violation  running  against  the  per- 
son who  sells;  not  necessarily  against  the  place  where  such 
traffic  is  conducted.  Matter  of  Lyman,  160  N.  Y.  96.  The  cer- 
tificate is  in  the  nature  of  a  property  right  which  the  bond  is 
given  to  secure.  A  forfeiture  of  that  right,  by  the  terms  of  the 
bond  itself,  creates  a  liability  against  the  surety.  (Matter  of 
Lyman,  40  App.  Div.  46;  S.  (X  affd.,  160  N.  Y.  96;  S.  0.,  modified 
in  other  respects,  161  id.  119 ;  Matter  of  Lyman,  59  App.  Div.  217 ; 
S.  C.  affd.  without  opinion,  67  id.  623.) 

If  there  is  any  confusion  or  mistake,  that  mistake  was  made 
by  the  principal  for  whom  the  surety  stands.  That  mistake  was 
made  by  the  defendants,  without  any  fault  on  the  part  of  the 
plaintiff.  The  bond  is  an  indemnity  to  the  People  against  any 
violation  of  the  Liquor  Tax  Law. 

While  it  is  true  that  the  surety  can  only  be  held  by  the  strict 
undertaking  in  his  bond,  still  it  will  not  do  to  hold  that  no  recov- 
ery can  be  had  because  the  principal  has  designated  the  wrong 
place,  when  the  evidence  shows  that  it  was  purely  his  mistake. 
City  Trust  Go.  v.  American  Brewing  Co.,  174  N.  Y.  486.  The 
defendant  corporation  adopted  and  followed  the  mistake  made  by 
its  principal,  and  it  cannot  take  advantage  of  its  own  wrong. 
The  defendant  corporation  must  be  held  to  have  adopted  the  in- 
strumentalities through  which  the  certificate  was  obtained. 
(Bennett  v.  Judson,  21  N.  Y.  238;  Mayer  v.  Dean,  115  id.  556; 
Rumsey  v.  Briggs,  139  id.  323.) 

Bowers  certainly  had  no  hotel  upon  the  vacant  lot,  No.  256. 
He  was  then  occupying,  and,  under  the  certificate  granted  to  him, 
he  was  engaged  in  the  liquor  traffic  in  the  hotel  designated  in 
the  application,  wherein  he  described  the  hotel ;  the  room  in  which 
the  traffic  was  to  be  carried  on,  and  that  portion  of  the  house 
in  which  liquors  were  sold;  that  number  was  in  fact  257  Main 
street.  Therefore  the  defendant  corporation  ought  not  to  be 
exempt  from  liability  for  a  mistake  made  by  its  principal  and 
adopted  by  itself,  thereby  inducing  the  plaintiff  to  issue  said 
certificate. 

Passing  beyond  the  alleged  mistake,  the  complaint  specifically 
shows  "  That  at  all  times  hereinafter  mentioned  the  said  defend- 
ant Henry  Bowers  was  the  owner  and  holder  of  said  liquor  tax 
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certificate  No.  21,292,  and  was  carrying  on  the  business  for  which 
said  liquor  tax  certificate  was  issued  at  No.  257  Main  street,  city 
of  Oneida,  N.  Y.,  there  being  no  building  upon  the  premises 
known  as  the  lot  No.  256  Main  street  in  said  city  of  Oneida,  N.  Y., 
and  the  bond  hereinbefore  described  was  continued  in  full  force 
and  virtue." 

The  third  paragraph  of  the  answer,  for  a  further  and  separate 
defense  alleges,  "  Henry  Bowers  maintained  and  conducted,  at  the 
place  mentioned  in  said  complaint,  a  hotel  as  defined  in  section 
31  of  the  Liquor  Tax  Law,  and  that  all  sales  of  liquors  made,  at 
said  hotel,  on  any  Sunday  during  the  term  of  said  bond,  were 
made  to  guests  of  such  hotel  as  defined  by  section  31  of  the  Liquor 
Tax  Law,  with  their  meals."  This  clause  in  the  answer  must  be 
regarded  as  an  admission,  on  the  part  of  the  defendant  corpora- 
tion, that  the  liquor  tax  certificate  was  in  force  at  No.  257  Main 
street,  the  actual  place  where  said  traffic  was  carried  on,  and  that 
the  bond  was  intended  as  an  indemnity  to  the  People  against  the 
violation,  at  that  place,  of  the  conditions  undertaken  by  defendant 
corporation  upon  its  bond ;  and  that  it  cannot  now  take  advantage 
of  the  question  raised  by  a  denial  of  its  liability  to  the  plaintiff. 
{Getty  v.  Town  of  Hamlin,  46  Hun,  1;  Hamilton  v.  Dininny,  81 
id.  52;  Paige  v.  Willet,  38  N.  Y.  28;  Publishing  Go.  v.  Steamship 
Go.,  148  id.  39.) 

The  defendant's  counsel  also,  at  the  close  of  the  evidence, 
moved  "  that  the  complaint  be  dismissed  for  a  failure  to  prove, 
upon  the  trial,  facts  constituting  a  cause  of  action  against  this 
defendant;  second,  the  complaint  does  not  allege,  nor  did  the 
plaintiff  prove  upon  the  trial,  the  fact  of  non-payment  of  the  sum 
demanded  in  the  complaint,  either  by  the  principal  or  by  the 
surety."  The  last  ground  stated  is  not  recognized  by  the  Code  of 
Civil  Procedure  as  a  ground  upon  which  a  motion  can  be  made  to 
dismiss  a  complaint  upon  the  trial  of  an  action.  It  is  not  in 
the  nature  of  a  demurrer. 

Recurring  to  the  fourteenth  subdivision  of  the  complaint,  this 
subdivision  alleges  violations  of  the  conditions  of  said  bond  by 
both  of  the  defendants  and  then  states  that  "  The  Fidelity  and 
Casualty  Company  of  New  York  has  become  liable  unto  The 
People  of  the  State  of  New  York,  on  whose  behalf  this  plaintiff 
prosecutes  this  action,  as  hereinbefore  set  forth,  in  the  sum  of 
$600,  the  penalty  of  said  bond,  and  is  therefore  indebted  unto 
The  People  of  the  State  of  New  York  in  the  said  sum  of 
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This,  in  my  judgment,  tenders  an  issue  of  nonpayment,  since 
there  could  be  no  indebtedness  and  no  right  to  recover  based  upon 
any  other  theory.  If  the  complaint  was  indefinite  in  this  respect, 
then  the  defendant  corporation  should  have  moved  to  make  it 
more  specific.  The  neglect  was  its  own.  As  to  both  of  the  main 
propositions  in  this  case,  the  same  rule  applies,  and  the  courts 
have  recently  gone  far  enough  to  disclose  their  unwillingness  to 
extend  the  rule  where  the  defect  is  merely  technical,  and  appears 
upon  the  face  of  the  pleading.  (Publishing  Co.  v.  Steamship  Co., 
148  N.  Y.  39,  41.) 

This  advantage  should  have  been  taken  by  demurrer,  since  it  is 
unjust  to  lie  in  wait  and  raise  merely  technical  objections  at  the 
trial,  without  apprising  the  parties  of  the  technical  defect  in  the 
pleading.  The  court  might  have  ordered  an  amendment,  con- 
forming the  pleading  to  the  evidence  given  on  the  trial. 
(National  Bank  v.  Rogers,  166  N.  Y.  380.) 

The  pleadings  are  not  to  be  interpreted  strictly  against  the 
pleader,  but  allegations  which  indicate  the  nature  of  the  plain- 
tiff's claim  are  sufficient  if  under  them  the  plaintiff  would  be 
entitled  to  give  the  evidence  necessary  to  establish  his  cause  of 
action.  (Waite  v.  Atom,  60  App.  Div.  524;  Rochester  R.  Co.  v. 
Rolinson,  133  N.  Y.  242;  Coatsworth  v.  Lehigh  Valley  R.  Co.,  156 
id.  457.) 

Every  intendment  and  every  inference  which  can  be  drawn  or 
implied  from  the  complaint  must  be  used  to  sustain  the  pleading. 
{Alley  v.  Wheeler,  170  N.  Y.  127;  Roherson  v.  Rochester  F.  B. 
Co.,  171  id.  558.) 

The  complaint  is  to  recover  upon  a  contract.  Its  whole  scope 
shows  that  there  was  a  breach  of  the  contract;  it  establishes  the 
plaintiff's  right  to  recover  against  the  principal  and  his  surety; 
and  after  reciting  all  the  necessary  facts,  the  fourteenth  sub- 
division of  the  complaint  alleges  the  violation  of  the  conditions 
of  the  bond  and  the  liability  of  the  defendant  corporation  to  The 
People  of  the  State  of  New  York,  and  that  it  is  indebted  unto 
The  People  of  the  State  of  New  York  in  the  sum  demanded  in 
the  prayer  for  relief. 

This,  in  my  judgment,  is  sufficient;  since,  under  the  Code  the 
pleading  need  only  state  in  plain  and  concise  language  the  cause 
of  action  and  the  right  to  recover.    Code  Civ.  Pro.,  §  481,  subd.  2. 

The  case  of  Lent  v.  New  York  c6  Mass.  R.  R.  Co.,  130  N.  Y.  504, 
is  an  action  brought  upon  an  award,  not  on  contract,  and  does 
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not  apply.  The  other  authorities  cited  by  the  defendant's  coun- 
sel are  not  in  point,  covering  facts  peculiarly  applicable  to  each 
case  cited. 

Judgment  is  therefore  ordered  in  favor  of  the  plaintiff  against 
the  defendants  for  the  relief  demanded  in  the  complaint,  with 
costs. 


Judgment  for  plaintiff,  with  costs. 


First  Appellate  Department,  June  Term,  1903.  Reported.  84  App.  Div.  292. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  The  Fidelity  and  Casualty 
Company  of  New  York,  Appellant,  Impleaded  with  Julius 
Stein. 

Bond — Given  upon  the  granting  of  a  liquor  tax  certificate — The  use  of  any 
part  of  a  hotel  for  immoral  purposes  is  a  violation  of  its  condition — 
What  constitutes  a  submission  of  questions  of  fact  to  the  trial  judge. 

Where  a  bond,  given  to  enable  the  principal  mentioned  therein  to 
procure  a  certificate  authorizing  him  to  traffic  in  liquors  in  a  hotel,  is 
conditioned  that  the  principal  will  not  suffer  or  permit  "such  premises  to 
become  disorderly,"  the  condition  applies  to  the  entire  hotel,  and  if  the 
whole  building,  with  the  possible  exception  of  the  room  in  which  the  bar 
is  located,  is  used  for  immoral  purposes,  the  condition  of  the  bond  is 
violated. 

Where  the  plaintiff  in  an  action  which  is  being  tried  before  a  jury  moves 
for  the  direction  of  a  verdict  and  the  defendant  moves  for  a  dismissal  of 
the  complaint  and  neither  party  requests  the  submission  of  any  question 
to  the  jury,  the  parties  will  be  deemed  to  have  agreed  to  allow  the  trial 
justice  to  pass  upon  the  questions  of  fact. 

Appeal  by  the  defendant,  The  Fidelity  and  Casualty  Company 
of  New  York,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  15th  day  of  January,  1903,  upon  the  verdict  of 
a  jury  rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  31st  day  of  December,  1902, 
denying  the  said  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 
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Charles  G.  Nadal,  for  the  appellant. 

William  E.  Schenck,  for  the  respondent. 

i 

Ingraham,  J.  On  April  26,  1901,  the  defendant  Julius  Stein 
made  an  application  for  a  liquor  tax  certificate  to  sell  liquor  upon 
the  premises  No.  232  East  Ninth  street,  in  the  city  of  New  York. 
To  obtain  such  a  certificate  the  applicant  is  required  to  make 
application  therefor  upon  a  blank  furnished  him  which  contains 
certain  questions  as  to  the  character  of  the  business  he  intends  to 
carry  on  and  the  premises  upon  which  it  is  to  be  carried  on. 
which  he  is  required  to  answer. 

This  blank  that  he  filled  up  contained  the  following  inquiries : 
"  6.  Under  which  subdivision  of  section  11  of  the  Liquor  Tax  Law 
is  the  traffic  in  liquors  to  be  carried  on?  (Answer)  One.  7. 
What  other  business  is  to  be  carried  on  in  connection  therewith, 
or  on  the  same  premises,  by  the  applicant  or  any  other  person? 
(Ans.)  Hotel.  *  *  *  12.  Does  the  applicant  intend  to  carry 
on  a  bona  fide  hotel  on  such  premises?  (Ans.)  Yes.  *  *  * 
16.  Does  such  hotel  conform  to  the  laws,  ordinances,  rules  and 
regulations  *  *  *  of  the  State  or  locality  pertaining  to  the 
building,  fire  and  health  department  in  relation  to  hotels  and 
hotelkeepers ?  (Ans.)  Yes."  Question  17  relates  to  the  number 
of  bedrooms  in  the  hotel,  and  the  applicant  said  that  there  were 
ten  bedrooms  above  the  basement,  exclusive  of  those  occupied  by 
the  family  and  servants.  Question  18  also  relates  to  the  number 
of  bedrooms  in  the  building  and  the  dining  room  and  kitchen 
accommodations  therein.  This  application  for  a  liquor  tax  cer- 
tificate was  received  April  26,  1901,  the  tax  of  $800  was  paid,  and 
certificate  No.  5,062  issued  April  29,  1901,  under  subdivision  1, 
section  11  of  the  Liquor  Tax  Law,  at  premises  No.  232  East  Ninth 
street,  in  the  city  of  New  York. 

In  pursuance  of  section  18  of  the  Liquor  Tax  Law  (Laws  of 
1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312)  the  appellant 
executed  and  filed  with  the  Special  Deputy  Commissioner  of 
Excise  a  bond  by  which  the  defendant  Julius  Stein,  as  principal, 
and  the  defendant  the  Fidelity  and  Casualty  Company  of  New 
York,  as  surety,  "are  held  and  firmly  bound  unto  the  People 
of  the  State  of  New  York  in  the  penal  sum  of  Sixteen  Hundred 
Dollars  ($1,600),  for  the  payment  of  which  sum,  well  and  truly 
to  be  made,  we,  the  said  principal  and  surety,  bind  ourselves,  our 
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heirs,  executors,  administrators,  successors  and  assigns,  respec- 
tively, jointly  and  severally,  firmly  by  these  presents. 

"  Dated  this  First  day  of  April,  .1901. 

"  Whereas,  the  above  bounden  principal  is  about  to  apply  for  a, 
Liquor  Tax  Certificate  in  the  sum  of  Eight  Hundred  Dollars 
($800),  authorizing  said  principal  to  traffic  in  liquors  at  232 
East  9th  street  in  the  City  of  New  York,  County  of  New  York, 

*  *  *  State  of  New  York,  under  subdivision  One  of  Section 
11  of  the  Liquor  Tax  Law  of  the  State  of  New  York. 

"  Now,  therefore,  the  conditions  of  this  obligation  are  such 
that  if  the  said  liquor  tax  certificate  applied  for  is  given  unto  the 
said  principal,  and  the  said  principal  will  not,  while  the  business 
for  which  such  liquor  tax  certificate  is  given  shall  be  carried  on. 
suffer  or  permit  *  *  *  such  premises  to  become  disorderly, 
and  will  not  violate  any  of  the  provisions  of  the  Liquor  Tax  Law, 
or    any    act    amendatory    thereof    or    supplementary    thereto, 

*  *  *  then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue." 

It  was  only  upon  the  filing  of  this  bond  that  the  certificate  was 
issued.  The  bond  recites  that  the  principal  was  about  to  apply 
for  a  liquor  tax  certificate  under  subdivision  1  of  section  11  of 
the  Liquor  Tax  Law  of  the  State  of  New  York,  and  the  liquor 
tax  certificate  issued  on  the  application  was  based  upon  the  filing 
of  this  bond  by  the  defendants.  In  the  application  the  principal 
distinctly  stated  that  the  business  that  he  was  to  carry  on  was 
the  business  of  a  hotel  upon  the  premises  in  question;  that  the 
applicant  intended  to  carry  on  a  bona  fide  hotel  on  said  premises ; 
that  such  hotel  conformed  to  the  laws,  ordinances,  rules  and 
regulations  relating  to  hotels  and  hotelkeepers ;  that  the  building 
contained  at  least  ten  bedrooms  above  the  basement  and  con- 
formed to  all  the  requirements ;  and  it  was  upon  this  application 
that  the  certificate  was  issued. 

Subdivision  1  of  section  11  of  the  Liquor  Tax  Law  (Laws  of 
1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312)  provides  for 
a  tax  "upon  the  business  of  trafficking ' in  liquors  to  be  drunk 
upon  the  premises  where  sold,  or  which  are  so  drunk,  whether  in 
a  hotel,  restaurant,  saloon,  store,  shop,  booth  or  other  place." 
Section  17  of  the  act  (as  amd.  by  Laws  of  1897,  chap.  312,  and 
Laws  of  1900,  chap.  367)  provides  that  every  person  liable  for 
the  tax  under  subdivision  1  of  section  11,  on  or  before  the  first 
12 


178  Decisions  Relating  to 

day  of  May  in  each  year,  shall  prepare  and  make  upon  the  blank 
which  shall  be  furnished  by  the  county  treasurer  of  the  county, 
or  the  Special  Deputy  Commissioner  of  Excise,  a  statement  signed 
and  sworn  to  by  the  applicant  which  shall  state :  "9.  If  the  traffic 
in  liquors  is  to  be  carried  on  in  connection  with  the  business  of 
keeping  a  hotel,  *  x  *  that  all  the  requirements  of  sectiou 
thirty-one  hereof,  defining  hotels,  have  been  complied  with."  Sec- 
tion 31  of  the  act  (as  amd.  by  Laws  of  1897,  chap.  312)  provides 
that  "the  holder  of  a  liquor  tax  certificate  under  subdivision 
one  of  section  eleven  of  this  act  who  is  the  keeper  of  a  hotel 
may  sell  liquor  to  the  guests  of  such  hotel  *  *  *  with  their 
meals  or  in  their  rooms  therein,  except  between  the  hours  of  one 
o'clock  and  five  o'clock  in  the  morning,  *  *  *  and  the  term 
'hotel'  as  used  in  this  act  shall  mean  a  building  regularly  used 
and  kept  open  as  such  for  the  feeding  and  lodging  of  guests,"  and 
shall  contain  other  requirements  specified. 

The  bond  was  to  be  void  only  upon  the  condition  that  the  prin- 
cipal would  not,  while  the  business  for  which  such  liquor  tax  cer- 
tificate is  given  shall  be  carried  on,  suffer  or  permit  such  premises 
to  become  disorderly.  "Such  premises"  relate  to  the  premises 
upon  which  the  principal  is  authorized  by  the  payment  of  the 
tax  to  carry  on  the  business  of  trafficking  in  liquors,  and  "  such 
premises"  are  specified  in  the  application.  This  application  was 
for  the  right  to  traffic  in  liquors  in  this  building  used  for  a  hotel. 
When  the  certificate  was  issued  under  this  application  the  prin- 
cipal became  entitled  to  traffic  in  liquors  in  the  whole  "hotel," 
including  the  rooms  occupied  by  the  guests  of  the  hotel,  and  the 
obligation  of  the  defendant  was  that  the  principal  would  not 
while  the  business  was  being  carried  on  for  which  the  liquor 
tax  certificate  was  given,  suffer  the  premises  upon  which  he  was 
authorized  to  carry  on  such  business  to  become  disorderly.  That 
the  whole  building,  with  the  possible  exception  of  the  room  in 
which  the  principal's  bar  was  located,  was  used  for  immoral  pur- 
poses is  clearly  established ;  but  if  there  was  any  question  of  fact, 
the  right  to  have  it  submitted  to  the  jury  was  waived  by  the 
defendant's  asking  to  dismiss  the  complaint,  and  the  plaintiff's 
asking  for  the  direction  of  a  verdict,  without  a  request  to  sub- 
mit any  question  of  fact  to  the  jury.  "  The  motion  to  dismiss  the 
complaint  was  equivalent  to  a  request  to  direct  a  verdict  in 
favor  of  the  defendants;  such  being  the  case,  the  parties  by  the 
motions  made,  each  one  of  them  virtually  agreed  to  submit  the 
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question  of  fact  to  the  judge;  and,  under  such  circumstances,  if 
there  is  any  evidence  to  uphold  the  decision,  it  is  not  error." 
(Dillon   v.   Cockcroft,  90  N.  Y.  649.     See    also,  Westervelt  v. 
Phelps,  171  id.  212.) 
The  judgment  and  order  are,  therefore,  affirmed,  with  costs. 

Patterson,  O'Brien,  Hatch  and  Laughlin,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


First  Appellate  Department,  June  Term,  1903.  Reported.  84  App.  Div.  296. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  The  Fidelity  and  Casualty 
Company  of  New  York,  Appellant,  Impleaded  with  Frank  L. 
Parker. 

Bond — Given  upon  the  granting  of  a  liquor  tax  certificate — Its  condition  Is 
violated  by  the  use  of  the  premises  for  immoral  purposes,  although 
the  principal  named  in  the  bond  has  withdrawn  from  the  actual 
management  of  the  business. 

A  bond,  given  in  order  to  enable  the  principal  therein  to  secure  a 
liquor  tax  certificate,  which  is  conditioned  that  the  principal  will  not 
"suffer  or  permit"  the  premises  in  which  the  traffic  is  carried  on  to 
become  disorderly,  imposes  upon  the  principal  the  obligation,  as  long  as 
liquors  are  sold  under  the  authority  of  the  certificate,  of  seeing  that  the 
premises  do  not  become  disorderly. 

If  the  principal  withdraws  from  the  actual  management  of  the  business, 
without  surrendering  the  certificate  or  transferring  it  to  his  successors, 
and  the  latter,  during  the  life  of  the  certificate,  permits  the  premises  to 
become  disorderly,  both  the  principal  and  the  surety  are  liable  upon  the 
bond. 

Appeal  by  the  defendant,  The  Fidelity  and  Casualty  Company 
of  New  York,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  19th  day  of  January,  1903,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  31st  day  of  December,  1902,  denying 
the  said  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 


180  Decisions  Eelating  to 


Charles  G.  Nadal,  for  the  appellant. 
Herbert  H.  Kellogg,  for  the  respondent. 

Ingraham,  J. : 

This  action  is  brought  on  a  bond  given  by  the  defendant  Parker 
as  principal  and  the  appellant  as  surety  to  obtain  a  liquor  tax 
certificate  authorizing  the  principal  to  traffic  in  liquors  in  the  city 
of  New  York.  By  the  bond,  Frank  L.  Parker,  as  principal,  and 
the  Fidelity  and  Casualty  Company  of  New  York,  as  surety,  "are 
held  and  firmly  bound  unto  the  People  of  the  State  of  New  York 
in  the  penal  sum  of  Sixteen  Hundred  Dollars  " ;  the  bond  then 
recites  that  the  principal  was  about  to  apply  for  a  liquor  tax 
certificate  authorizing  said  principal  to  traffic  in  liquors  at  121, 
123,  125  West  Thirty-ninth  street  and  1418  Broadway,  in  the  city 
of  New  York,  under  subdivision  1  of  section  11  of  the  Liquor  Tax 
Law,  and  the  condition  of  the  obligation  was  such  that  if  the 
said  liquor  tax  certificate  "applied  for  is  given  unto  the  said 
principal,  and  the  said  principal  will  not,  while  the  business  for 
which  such  Liquor  Tax  Certificate  is  given  shall  be  carried  on, 
suffer  or  permit  any  gambling  to  be  done  in  the  place  designated 
by  the  Liquor  Tax  Certificate  in  which  the  traffic  in  liquors  is 
to  be  carried  on,  or  in  any  yard,  booth,  garden  or  any  other 
place  appertaining  thereto  or  connected  therewith,  or  suffer  or 
permit  such  premises  to  become  disorderly,  and  will  not  violate 
any  of  the  provisions  of  the  Liquor  Tax  Law,  or  any  act  amenda- 
tory thereof  or  supplementary  thereto,  and  the  said  principal  will 
pay  all  fines  and  penalties  incurred  or  imposed  for  violation  of 
the  Liquor  Tax  Law  and  any  judgment  or  judgments  recovered 
or  entered  against  the  said  principal  for  or  on  account  of  any 
such  violation  of  said  law,  together  with  all  costs  taxed  or 
allowed  in  any  action  or  proceeding  brought  or  instituted  under 
the  provisions  of  said  Liquor  Tax  Law,  then  the  above  obligation 
to  be  void." 

The  complaint  alleges  that  the  defendant  Parker  applied  for  a 
liquor  tax  certificate  for  the  traffic  in  liquor  by  him  under  the  pro- 
visions of  subdivision  1  of  section  11  of  the  Liquor  Tax  Law 
(Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312) 
for  and  during  the  excise  year  beginning  May  1,  1901 ;  that  simul- 
taneously with  the  filing  of  said  application  statement,  for  the 
purpose  of  securing  the  issuance  to  him  of  the  liquor  tax  certifi- 
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cate  applied  for,  the  defendant  Parker  presented  to  and  filed  with 
the  Special  Deputy  Commissioner  of  Excise  this  bond,  as  required 
by  the  provisions  of  section  18  of  the  Liquor  Tax  Law  (as  amd. 
by  Laws  of  1897,  chap.  312),  duly  executed  by  the  defendant;  that 
upon  the  receipt  of  this  application  and  bond  a  certificate  for 
the  traffic  in  liquors  was  issued  to  the  said  Parker,  and  the  said 
Parker  was  the  owner  and  holder  of  the  said  liquor  tax  certificate, 
and  was  carrying  on  the  business  for  which  such  certificate  was 
given  at  said  premises.  It  further  alleges  that  the  defendant 
Parker,  on  the  20th,  21st,  25th  and  27th  days  of  March,  1902,  and 
on  the  2d  day  of  April,  1902,  did  suffer  and  permit  the  said 
premises  designated  in  said  liquor  tax  certificate  as  those  in  which 
the  traffic  in  liquors  was  to  be  carried,  to  become,  be  and  remain 
disorderly,  and  during  all  of  said  period  did  carry  on  and  permit 
to  be  carried  on,  and  was  interested  in  a  traffic  and  business  the 
carrying  of  which  was  and  is  in  violation  of  law ;  that  on  Sunday, 
January  12,  1902,  the  27th  day  of  March,  1902,  and  on  the  2d  of 
April,  1902,  the  defendant  Parker,  by  himself,  his  agents,  servants 
and  bartenders,  trafficked  in  liquors  by  selling  liquor  in  quantity 
of  less  than  five  wine  gallons,  which  was  then  and  there  drunk 
on  said  premises,  and  alleges  other  violations  of  the  Liquor  Tax 
Law. 

The  defendant  admits  the  execution  and  delivery  of  the  bond 
and  denies  the  other  allegations  of  the  complaint. 

Upon  the  trial  the  issuance  of  the  certificate  was  conceded.  The 
bond  and  the  application  for  the  liquor  tax  certificate  were  pro- 
duced and  introduced  in  evidence.  It  was  also  proved  that  there 
was  no  transfer  of  that  certificate  during  the  time  it  was  in  force 
up  to  April  30,  1902 ;  that  there  was  no  surrender  of  such  certifi- 
cate under  section  25  of  the  Liquor  Tax  Law  (as  amd.  by  Laws 
of  1900,  chap.  367),  and  that  this  liquor  tax  certificate  stood  in 
the  name  of  the  defendant  Parker  during  the  entire  excise  year. 
A  police  officer  testified  that  he  went  to  Parker's  place  of  busi- 
ness with  another  officer  on  the  20th  of  March,  1902;  that  he 
also  visited  the  premises  on  the  21st,  25th  and  27th  of  March  and 
the  2d  of  April,  1902 ;  that  on  the  twentieth  of  March  he  walked 
into  the  dining  room,  sat  down  at  the  table  and  ordered  refresh- 
ments; that  he  saw  a  number  of  women  sitting  there,  several  of 
whom  the  witness  knew  to  be  street  walkers ;  that  while  sitting 
there  one  of  the  women  came  over  and  spoke  to  the  witness,  sat 
down  at  the  table  and  agreed  to  meet  the  two  officers  after  they 
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were  through  eating;  that  on  the  twenty-first  day  of  March, 
around  eleven-thirty  p.  m.,  he  again  visited  the  restaurant,  ord- 
ered something  to  eat,  and  after  a  few  moments  was  solicited  by 
a  woman;  that  the  woman  said  she  had  the  proprietor's  permis- 
sion to  take  men  to  her  room;  that  she  then  passed  out  of  the 
dining  room  to  the  elevator  with  the  witness  and  up  to  room  109, 
and  was  let  in  by  a  colored  woman  who  was  apparently,  an 
employee  of  the  hotel;  that  on  the  twenty-fifth  he  returned  to 
the  hotel  with  another  officer  when  this  woman  to  whose  room 
he  went  on  the  previous  visit  came  over  and  brought  with  her 
a  companion  when  the  witness  and  his  associate  went  upstairs 
with  the  two  women  to  their  rooms ;  that  on  the  second  of  April, 
at  about  one-thirty  or  one-thirty-five  a.  m.  in  the  morning,  the 
witness  with  another  officer  went  to  this  hotel,  sat  down  at  the 
table  and  ordered  two  glasses  of  whisky  which  were  received 
and  paid  for,  and  the  officer  then  placed  the  proprietor  under 
arrest  for  a  violation  of  the  Liquor  Tax  Law;  that  at  the  times 
the  witness  went  to  the  restaurant  he  saw  women  in  the  place, 
apparently  living  there;  that  when  a  man  would  come  in  and  sit 
down  at  a  table  the  women  would  go  to  the  table  and  get  into 
conversation  with  him;  that  on  the  morning  of  March  twenty- 
seventh  there  were  from  twenty  to  thirty-five  men  and  women 
present,  and  on  April  second  between  thirty  and  forty ;  that  dur- 
ing this  time  the  door  leading  into  the  restaurant  or  dining  room 
was  open.  The  testimony  of  this  witness  was  corroborated  by 
other  officers.  During  this  time  the  liquor  tax  certificate  issued 
in  the  name  of  the  defendant  Parker  was  exposed  in  the  bar- 
room. 

On  behalf  of  the  defendant  Parker  testified  that  in  April,  1901, 
he  took  out  this  liquor  tax  certificate;  that  he  continued  to  con- 
duct the  place  until  about  the  1st  of  September,  1901 ;  that  about 
September  1, 1901,  he  made  a  verbal  transfer  of  that  business  to  a 
man  named  Colonel  Fortune;  that  the  witness  was  in  ill-healtb 
and  turned  the  business  over  to  Fortune;  that  after  that  the 
defendant  left  and  had  nothing  more  to  do  with  the  business; 
that  when  he  left  he  did  nothing  with  reference  to  the  liquor  tax 
certificate,  and  that  he  never  authorized  Colonel  Fortune  to  use 
that  certificate  or  to  sell  liquor  under  it,  never  authorized  any 
one  to  sell  liquor  at  the  place  in  question  after  September  1, 
1901.  The  cashier  and  bookkeeper  of  this  hotel  testified  that 
Parker  was  proprietor  of  the  place  until  about  the  1st  of  Septem- 


Liquor  Tax  Law  183 


ber,  1901,  when  Colonel  Fortune  took  possession  of  the  place; 
that  Fortune  remained  in  possession  until  the  10th  of  October, 
1901,  and  on  the  tenth  of  October  one  A.  E.  Euehl  came  in ;  that 
shortly  after  Fortune  left  the  hotel  entirely,  turning  over  the 
possession  of  the  place  to  Euehl  on  October  tenth;  that  after 
that  Ruehl  paid  the  bills  and  hired  the  help;  and  this  condition 
existed  until  May,  1902.  Euehl  testified  that  he  took  possession 
of  these  premises  on  October  tenth  in  the  interest  of  the  Euehl 
Hotel  Company,  a  corporation,  under  a  verbal  agreement  with 
Colonel  Fortune  by  which  Euehl  was  to  pay  his  liabilities  and 
give  him  for  three  months  a  room  and  board  in  the  house,  and 
Euehl  was  to  take  charge  of  the  place,  take  in  the  receipts  and  pay 
the  expenses;  that  on  and  after  the  12th  of  January,  1902,  the 
Euehl  Hotel  Company  was  managing  the  premises,  and  the  de- 
fendant Parker  had  nothing  whatever  to  do  with  the  place,  and 
had  no  contract  or  arrangement  of  any  kind  with  Ruehl  or  said 
company  by  which  he  was  interested  in  it. 

Upon  this  evidence  the  plaintiff  moved  for  the  direction  of  a 
verdict  and  the  defendant  moved  for  a  dismissal  of  the  com- 
plaint. The  court  denied  the  defendant's  motion  and  granted 
the  plaintiff's  motion,  and  directed  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bond. 

There  was  no  request  to  submit  any  question  to  the  jury.  11 
was  not  disputed  but  that  this  evidence  was  sufficient  to  sustain  a 
verdict  that  the  place  was  a  disorderly  place  within  the  provis- 
ions of  the  bond;  and  the  only  question  presented  is  whether  the 
fact  that  the  defendant  Parker  had  surrendered  the  premises 
prior  to  the  time  at  which  the  offense  was  committed  relieved  the 
surety  on  the  bond.  The  bond  recites  the  application  for  a  liquor 
tax  certificate  under  subdivision  1  of  section  11  of  the  Liquor 
Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap. 
312).  The  condition  of  the  obligation  is  not  that  the  principal 
would  not  maintain  a  disorderly  house  upon  the  premises,  but 
that  the  principal  would  not  "  suffer  or  permit  such  premises 
to  become  disorderly."  If  he  did  suffer  or  permit  the  premises  to 
become  disorderly  then  the  obligation  was  to  be  in  full  force  and 
effect.  The  fact  that  the  principal  withdrew  from  the  actual 
management  of  the  business  without  surrendering  the  certificate, 
or  transferring  it  to  his  successor,  would  not  relieve  either  of  the 
obligors  from  liability  to  the  State.  The  intention  of  providing 
a  bond  is  clearly  to  prevent  the  premises,  during  the  period  that 
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the  certificate  is  in  force,  from  being  used  for  an  illegal  purpose ; 
and  that  object  would  be  rendered  nugatory  if  the  parties  to  it 
could  escape  liability  upon  proof  that  the  principal  on  the  bond, 
who  had  assumed  the  responsibility  of  preventing  the  place  from 
being  used  for  illegal  purposes,  could  withdraw  from  active  par- 
ticipation in  the  business,  leaving  his  transferees  or  subordinates 
to  maintain  the  place  in  violation  of  the  law  under  the  certificate 
obtained  by  the  execution  of  the  bond.  I  think  that  the  obligation 
assumed  by  the  principal  and  surety  is  that  as  long  as  liquors  are 
sold  under  the  authority  of  the  certificate,  the  principal  shall  see 
to  it  that  the  premises  upon  which  the  liquors  are  sold  are  not 
used  for  illegal  purposes.  The  defendants  were,  therefore,  clearly 
liable,  and  the  court  correctly  directed  a  verdict  for  the  plaintiff. 
It  follows  that  the  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs. 

Patterson,  O'Brien,  Hatch  and  Laughlin,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Second  Appellate  Department,  June  Term,  1903.  Reported.  84  App.  Div.  586. 

Adam  Guth,  Respondent,  v.  Waburga  Mehling,  Appellant. 

Consent  by  a  landlord,  who   rents  premises  for  the  sale  of  liquor,  to  an 
application  for  a   liquor  tax  certificate — He   need  not  give  it  to  an 
application  by  the  lessee's  husband. 
Assuming  that  an  owner  of  premises,  who  rents  them  for  use  as  a 
liquor  saloon,  thereby  agrees  to  execute  the  consent  which  the  Liquor 
Tax  Law  requires  from  the  owner  of  the  premises  upon  an  application 
for  a  liquor  tax  certificate,  he  can  only  be  required  to  execute  such  con- 
sent when  the  application  for  the  liquor  tax  certificate  is  made  by  the 
lessee  herself.    He  cannot  be  required  to  sign  a  consent  to  an  application 
made  by  the  lessee's  husband. 

Appeal  by  the  defendant,  Waburga  Mehling,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Queens,  in  favor  of  the  plaintiff,  entered  on  the  26th  day  of  Febru- 
ary, 1903. 

Frank  Mann,  for  the  appellant. 

J.  J.  Bohmbach,  for  the  respondent. 
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Wii.laed  Baktlett,  J. : 

This  is  an  action  to  recover  rent  under  a  written  lease  whereby 
the  plaintiff  demised  certain  premises  to  the  defendant  for  use  as 
a  liquor  saloon.  The  phraseology  of  the  lease  is :  "This  store  to 
be  occupied  as  a  saloon."  The  instrument  also  allows  the  defend- 
ant the  use  of  certain  fixtures  specified  therein,  including  two 
bars  and  "one  four  tap  beer  outfit,  and  apparatus  pertaining  to 
same  complete."  These  provisions  fairly  import  that  it  was  the 
intent  of  the  lessor  that  the  lessee  should  employ  the  premises  as 
a  place  in  which  to  carry  on  the  liquor  traffic.  The  defense  upon 
the  trial  was  that  the  plaintiff  had  refused  to  sign  the  consent 
which  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  section  17, 
subd.  6,  as  amd.  by  Laws  of  1897,  chap.  312)  requires  from  the 
owner  of  the  premises  upon  an  application  for  a  liquor  tax  cer- 
tificate under  that  statute.  This  refusal,  it  was  contended,  was 
a  breach  of  the  lease  on  the  part  of  the  lessor,  and  relieved  the 
lessee  of  all  obligation  thereunder. 

Assuming  that  the  lease  imposed  upon  the  plaintiff  an  obliga- 
tion to  sign  the  consent  prescribed  by  the  Liquor  Tax  Law,  we 
think  the  only  consent  which  the  lessee  was  entitled  to  demand 
under  the  instrument  was  a  consent  that  the  liquor  traffic  should 
be  carried  on  there  by  the  defendant  and  not  by  any  other  person. 
The  application,  however,  to  which  the  plaintiff  declined  to  give 
his  consent  was  an  application  not  in  behalf  of  the  defendant,  but 
in  behalf  of  her  husband.  The  lease  did  not  require  that  the 
plaintiff  should  attach  his  consent  to  this  application.  The  plain- 
tiff might  well  have  been  willing  to  have  his  premises  employed 
for  carrying  on  the  liquor  traffic  by  the  defendant,  and  yet  have 
been  unwilling  that  they  should  be  used  in  the  same  manner  by 
her  husband.  The  record  does  not  show  that  he  refused  to  give 
the  wife  the  statutory  consent  prescribed  by  the  Liquor  Tax  Law, 
and,  therefore,  her  defense  was  not  established  and  the  court 
properly  awarded  judgment  to  the  plaintiff  for  the  amount  of 

rent  due. 

The  judgment  should  be  affirmed. 

Goodrich,  P.  J.,  Hirschberg,  Jenks  and  Hooker,  JJ.,  con- 
curred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


ISO  Decisions  Relating  to 


First  Appellate  Department,  June,  1903.  Reported.  84  App.   Div.  642. 

r 

Patrick  W.  Ctjllinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  Otto  Kuch  and  The  Fidel- 
ity and  Casualty  Company  of  New  York,  appellants. 

Judgment  and  order  affirmed,  with  costs.    No  opinion. 


Third  Appellate  Department,  June  Term,  1903.  Reported.  85  App.  Div.  235. 

In  the  Matter  of  the  Petition  of  Byron  R.  Brewster,  Appellant, 
for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate 
No.  28,566,  Issued  to  Frank  L.  Hillman,  Respondent. 

Cancellation    of    a    liquor    tax    certificate — What    constitutes    a    use    of 

property  as  a   hotel   March   23,   1896 — What   evidence  establishes  a 

subsequent    abandonment    of    the    use    of   the    premises    for    hotel 

purposes — Consents  of  property  owners   required. 

In  a  proceeding  for  the  cancellation  of  a  liquor  tax  certificate,  one  of  the 

issues   involved    was   whether   the   premises    were,    on   March   23,   1896, 

occupied  as  a  hotel  within  the  meaning  of  section  31  of  the  Liquor  Tax 

Law  (Laws  of  1896,  chap.  112,  as  amended  by  Laws  of  1897,  chap.  312, 

8  22). 

Upon  this  point  it  appeared  that  the  building  was  built  in  1892  by  one 
Cummings,  and  was  occupied  by  him  until  May,  1896;  that  during  all  this 
period  there  was  a  sign  on  the  building  designating  it  as  a  boarding 
house ;  that,  although  most  of  those  who  occupied  the  house  were  boarders 
at  agreed  prices  by  the  week  or  month,  Cummings  received  and  cared 
for  every  traveler  or  transient  guest  that  applied;  that  the  building  had 
the  requisite  number  of  rooms,  and  that  no  persons  permanently  dwelt 
therein  other  than  Cummings'  family  and  servants. 

During  this  period  no  liquor  was  sold  upon  the  premises,  and  during  a 
portion  thereof  Cummings  maintained  a  grocery  store  upon  the  first  floor. 

Held,  that  it  could  not  be  said  that  the  building  was  not  regularly  kept 
open  "for  the  feeding  and  lodging  of  guests"; 

That  evidence  that  subsequent  to  March  23,  1896,  Cummings  leased  a 
portion  of  the  premises,  not  containing  the  requisite  number  of  rooms, 
for  hotel  purposes  and  leased  the  rest  of  the  premises,  with  the  exception 
of  the  part  which  was  occupied  by  himself,  for  general  tenement  purposes, 
established  an  intention  on  the  part  of  Cummings  to  abandon  the  use 
of  the  premises  as  a  hotel; 

That,  in  consequence  of  such  abandonment,  a  certificate  authorizing  the 
liquor  traffic  to  be  carried  on  in  the  building  could  not  be  granted  without 
the  consents  of  property  owners  required  by  the  Liquor  Tax  Law. 
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Appeal  by  the  petitioner,  Byron  E.  Brewster,  from  a  judgment 
of  the  County  Court  of  Essex  county  in  favor  of  the  respondent, 
entered  in  the  office  of  the  clerk  of  the  county  of  Essex  on  the  9th 
day  of  February,  1903,  upon  the  decision  of  the  court  dismissing 
the  petition  of  the  appellant  for  an  order  revoking  and  cancelling 
the  respondent's  liquor  tax  certificate,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  30th  day  of  January,  1903, 
upon  which  said  judgment  is  founded. 

The  appellant,  Brewster,  petitioned  the  county  judge  of  Essex 
county  for  the  cancellation  of  a  liquor  tax  certificate  issued  to 
Frank  L.  Hillman,  the  respondent  herein.  In  his  application  for 
the  certificate,  which  was  issued  to  him  May  17,  1902,  Hillman 
stated  that  there  were  several  parties  dwelling  within  200  feet  of 
the  place  where  he  proposed  to  sell  the  liquor,  said  that  he  had 
not  obtained  their  consents  to  such  certificate's  issuing.  But  he 
stated  that  such  premises  were  actually  occupied  as  a  hotel  on 
March  23,  1896,  when  the  law  was  passed,  and  that,  therefore,  he 
was  excused  from  obtaining  such  consents  under  the  provisions  of 
subdivision  8  of  section  17  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312). 

He  also  stated  that  such  premises  had  been  continuously  occu- 
pied as  a  hotel  since  that  date. 

Brewster  claimed  that  such  premises  were  not  then  nor  had 
they  since  been  occupied  as  a  hotel,  and  that,  therefore,  the  cer- 
tificate to  Hillman  was  improperly  issued.  Certain  other  object- 
ions were  taken  by  him  to  the  validity  of  the  certificate,  all  of 
which  were  overruled  by  the  county  judge,  and,  after  a  hearing, 
an  order  and  judgment  was  entered  dismissing  his  petition,  with 

costs, 

From  such  order  and  judgment  he  has  taken  this  appeal. 

Francis  A.  Smith,  for  the  appellant. 

A.  W.  Boynton,  for  the  respondent. 

Parker,  P.  J. : 

The  first  question  presented  is  whether,  on  the  evidence,  the 
premises  were  so  occupied  on  March  23,  1896.  The  answer  turns 
upon  whether  the  use  to  which  such  premises  were  then  put  con- 
stituted them  a  hotel  or  a  mere  boarding  house.  I  am  inclined  to 
think  that  the  definition  of  a  hotel,  as  given  in  the  statute  itself, 
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should  control  in  this  case.  If  the  building  in  question  was  then 
"regularly  used  and  kept  open  as  such  for  the  feeding  and  lodging 
of  guests,"  and  there  were,  at  least,  six  furnished  bedrooms  for 
their  occupancy  therein,  and  there  were  no  dwellers  therein  other 
than  the  family  and  servants  of  the  hotelkeeper,  it  was  a  hotel 
within  the  meaning  of  the  statute.  See  section  31  of  the  Liquor 
Tax  Law,  as  amended  by  section  22  of  chapter  312  of  the  Laws  of 
1897. 

Cummings,  who  built  the  building  in  1892,  and  who  himself 
occupied  it  until  May,  1896,  testified  that  there  were  then  more 
than  eight  bedrooms  in  it,  and  that  he  at  all  times  during  that 
period  entertained  guests  for  hire,  any  one  who  came,  either  for 
single  meals,  lodging  or  board.  And  it  also  appears  that  during 
that  period  a  few  such  traveling  guests  were  entertained.  But  it 
is  also  apparent  that  most  of  those  who  occupied  his  house  were 
boarders  at  agreed  prices  by  the  week  or  month.  From  the  time 
it  was  built  a  sign  designating  it  as  a  "Boarding  House"  was 
kept  upon  the  building.  Cummings  testified :  "  I  built  the  house 
*  *  *  and  called  it  a  boarding  house."  There  was  no  notice 
or  advertisement  anywhere  inside  or  outside  of  the  house  desig- 
nating it  as  a  hotel,  or  indicating  that  transient  guests  would  be 
received  there;  and  I  have  no  idea  that  Cummings  himself  con- 
sidered that  he  was  keeping  anything  more  than  a  boarding 
house.  During  several  years  while  he  occupied  it  he  gave  up  a 
large  part  of  the  first  floor  to  a  grocery  store,  which  he  himself 
kept,  and  he  at  no  time  sold  any  liquor  on  the  premises. 

Yet  it  cannot  be  fairly  disputed  but  that  he  received  and  cared 
for  every  traveler  or  transient  guest  that  applied,  and  it  is  con- 
ceded that  he  had  the  requisite  number  of  rooms  and  there  were 
Then  no  other  dwellers  in  the  building.  The  fact  that  the  guests 
were  very  few  probably  should  not  control  the  character  of  the 
business  which  he  carried  on  there.  I  do  not  know  that  we  can 
say,  on  the  evidence,  that  he  did  not  regularly  keep  the  place  open 
"for  the  feeding  and  lodging  of  guests."  Hence  it  would  seem 
to  have  then  been  used  as  a  hotel,  within  the  definition  of  the 
law. 

But  the  further  question  remains,  whether,  after  the  passage  of 
such  law,  the  premises  were  not  abandoned  as  a  hotel ;  and  so  the 
right  to  a  certificate,  without  the  consent  of  those  dwelling  within 
200  feet  thereof,  lost. 

If  the  subsequent  acts  of  the  owner  justify  the  conclusion  that 
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he  intended  to  discontinue  or  abandon  the  use  of  the  building  as 
a  hotel,  then  his  right  to  a  certificate  without  the  consents  was 
lost  {Matter  of  Hawkins,  165  N.  Y.  188, 192) .  It  is  claimed  by  the 
appellant  that  the  evidence  warrants  such  conclusion. 

It  is  apparent  that  at  times  since  March  23, 1896,  the  use  of  the 
premises  would  not  have  constituted  it  a  hotel  within  the  mean- 
ing of  the  Liquor  Tax  Law.  After  1896  the  part  used  by  Cum- 
mings  as  a  grocery  store  was  leased  by  him  to  Bartlett  as  a 
millinery  shop,  and  rooms  in  which  Bartlett's  family  dwelt  and 
kept  house.  Humphreys  also  leased  from  him  a  room  for  a  barber 
shop,  and  also  other  rooms  in  which  his  family  kept  house.  On 
the  third  floor  rooms  were  let  to  a  dressmaker,  who  dwelt  therein. 
Cummings  himself  retained  rooms  in  the  building,  in  which  he 
and  his  family  kept  house.  The  rest  of  the  house  seems  to  have 
been  leased  to  a  tenant,  who  kept  it  as  a  boarding  house,  but 
received  transient  guests  and  travelers  whenever  they  applied. 
During  a  portion  of  this  time,  however,  the  rooms  under  the  con- 
trol of  the  tenant,  and  which  he  could  apply  to  the  use  of  board- 
ers or  transient  guests,  were  reduced  to  five.  Thus  it  is  evident 
that  the  building  for  a  year  or  more  before  Hillman  bought  it  and 
obtained  his  certificate,  was  not  in  fact  used  as  a  hotel  within  the 
meaning  of  the  law.  The  larger  part  of  the  building  was  used 
substantially  as  a  tenement  house,  and  a  part  only,  and  that  not 
enough  to  provide  the  requisite  number  of  sleeping  rooms,  was 
given  up  to  a  boarding  house  and  hotel.  Do  these  facts  indicate 
an  intent  on  Cummings'  part  to  abandon  the  building  as  a  hotel? 
Assuming,  as  we  must,  that  Cummings  knew  what  constituted  a 
hotel  within  the  meaning  of  the  Liquor  Tax  Law,  it  seems  clear 
that  he  was  willing  to  use  his  building  in  a  manner  that  would 
exclude  it  from  that  category,  and  thus  deliberately  gave  up  the 
right  to  a  certificate  without  consents,  which  the  law  gave  him 
had  the  use  continued  as  it  was  in  1896.  If  he,  himself,  just  prior 
to  his  sale  to  Hillman,  had  asked  for  a  certificate  without  con- 
sents, on  the  ground  that  on  March  23, 1896,  he  kept  a  hotel  there, 
the  plain  answer  would  have  been  that  since  then  he  had  given 
the  business  up  to  another  use,  and  that  as  then  used  it  did  not 
answer  the  requirements  of  a  hotel.  It  is  easier  to  reach  this  cod- 
clusion  from  the  fact  that  Cummings  himself  never  sought  to 
sell  liquor  on  the  premises ;  never  sought  to  avail  himself  of  any 
of  the  privileges  of  a  hotelkeeper,  as  applicable  to  the  business  of 
selling  liquor,  and  in  fact  all  the  time  considered  the  business  as 
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that  of  a  boarding  house  rather  than  of  a  hotel.  Each  of  his 
tenants  after  1896  testified  that  they  leased  it  as  a  boarding 
house,  and  Cummings  does  not  appear  to  have  ever  claimed  any- 
thing more  for  it.  In  the  face  of  this  conduct  on  Cummings'  parr 
it  is  straining  the  evidence  beyond  warrant  to  hold  that  his  grantee 
may  now  claim  that  the  right  to  a  certificate  without  the  consents 
still  attaches  to  this  property. 

Without  considering  the  other  questions  raised  by  the  appel- 
lant, I  conclude  that  the  order  and  judgment  should  be  reversed 
on  the  law  and  the  facts,  and  that  the  application  of  the  petitioner 
should  be  granted. 

All  concurred. 

Order  and  judgment  reversed  on  law  and  facts,  with  costs,  and 
the  application  of  petitioner  granted,  with  costs. 


Third  Appellate  Department,  June  Term,  1903.  Reported.  85  App.  Div.  621. 

In  the  Matter  of  the  Petition  of  Feed.  L.  Ryon,  Respondent,  for 
an  order  revoking  and  cancelling  liquor  tax  certificate,  No. 
30,326,  Issued  to  John  P.  Auchmoody,  Appellant. 

Order  unanimously  affirmed,  with  costs. 

Appeal  by  John  P.  Auchmoody,  from  an  order  of  the  County 
Judge  of  Ulster  County,  dated  the  28th  day  of  November,  1902, 
and  entered  in  the  office  of  the  Clerk  of  the  County  of  Ulster  on 
that  day,  revoking  and  cancelling  liquor  tax  certificate  No.  30,326, 
issued  to  the  said  John  P.  Auchmoody. 

Chase,  J. :  On  the  15th  day  of  May,  1902,  John  P.  Auchmoody 
made  application  for  a  liquor  tax  certificate  to  traffic  in  liquors 
«t  a  hotel  in  Clintondale,  in  the  County  of  Ulster,  in  which  appli- 
cation statements  were  made  by  him  in  the  form  of  questions  and 
answers,  included  among  which  are  the  following:  "20.  Does  the 
applicant  intend  to  carry  on  a  bona  fide  hotel  on  such  premises? 
Yes."       "25.  Does  such  building  contain  at  least  ten  bedrooms 
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above  the  basement,  exclusive  of  those  occupied  by  the  family  and 
servants,  each  room  properly  furnished  to  accommodate  lodgers 
and  separated  by  partitions  at  least  three  inches  thick,  extending 
from  floor  to  ceiling,  with  independent  access  to  each  room  by  a 
door  opening  into  a  hallway,  each  room  having  a  window  or  win- 
dows with  not  less  than  eight  square  feet  of  surface  opening 
upon  a  street  or  open  court,  light  shaft  or  open  air,  and  each  hav- 
ing at  least  eighty  square  feet  of  floor  area,  and  at  least  six  hun- 
dred cubic  feet  of  space  therein  *  *  *  ?  No."  "  26.  Does  such 
hotel  conform  to  all  the  requirements  set  forth  in  the  statement 
last  above,  except  that  the  number  of  bedrooms  therein  for  guests 
is  not  less  than  six  *  *  *  ?  Yes."  A  liquor  tax  certificate 
was  prepared  and  issued  to  him  by  the  county  treasurer  of  the 
county  of  Ulster.  The  particular  character  of  the  traffic  in 
liquors  is  determined  by  the  application.  The  application  and 
certificate  must  be  interpreted  together.  (Matter  of  Barnard,  48 
App.  Div.  423;  Matter  of  Cullinan  v.  Campbell  Cert.,  39  Misc. 
Rep.  646.)  On  or  about  the  30th  day  of  August,  1902,  Fred  L. 
Eyon,  a  citizen  of  the  State  of  New  York,  commenced  this  pro- 
ceeding to  have  said  liquor  tax  certificate  revoked  and  cancelled 
on  the  grounds  therein  stated,  among  others  that  material  state- 
ments in  the  application  of  the  holder  of  such  certificate  were 
false,  and  that  provisions  of  the  liquor  tax  law  had  been  violated 
at  the  place  designated  in  said  certificate  as  the  place  where  such 
traffic  was  to  be  carried  on  by  Auchmoody.  The  grounds  were 
stated  in  the  petition  in  detail.  There  were  and  are  seven  bed- 
rooms in  the  applicants  building,  exclusive  of  those  occupied  by 
his  family  and  servants.  These  rooms  were  measured  by  special 
agents  appointed  by  the  State  Commissioner  of  Excise,  in  the 
presence  of  Auchmoody,  and  there  is  no  controversy  about  their 
size,  floor  surface  and  area  being  as  follows : 

Room.       Length.  Width.  Height.  Square  feet.     Cubic  feet. 


1 

7-10 

6-10 

7-2 

53 

383 

2 

7-10 

6-10 

7-2 

53 

383 

3 

7-10 

6-10 

7-2 

53 

383 

4 

6-10 

9-3 

7-2 

63 

453 

5 

6-10 

7-5 

7-2 

50 

363 

6 

9-7 

7-10 

7 

75 

525 

7 

7-7 

7-10 

7  (Sloping 

50 

372 

ceiling) 
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Not  one  of  the  rooms  has  the  floor  area  or  contains  the  number 
of  cubic  feet  of  space  required  by  the  statute,  or  as  stated  in  the 
application.  The  average  floor  space  of  the  six  largest  rooms  is 
sixty  feet,  and  the  average  cubical  contents  four  hundred  and 
twenty-three  feet.  The  statement  of  the  applicant  in  regard  to  the 
rooms  was  neither  technically  nor  substantially  true.  As  bearing 
upon  the  good  faith  of  the  applicant  in  obtaining  what  is  com- 
monly known  as  a  "  hotel  license,"  it  appeared  that  in  July  his 
register  of  guests  consisted  of  a  slip  of  paper.  It  was  produced  at 
the  request  of  said  special  agents  and  it  contained  but  two  names. 
Auchmoody  stated  that  they  were  guests  of  the  hotel  and  no  claim 
was  made  by  him  that  the  hotel  had  entertained  any  other  guests 
since  it  opened.  Witnesses  were  produced  who  testified  that  on 
Sunday,  May  25,  1902,  the  windows  of  the  room  in  which  liquoi 
was  sold  and  kept  for  sale  were  wholly  covered  by  screens,  cur- 
tains and  shades.  Witnesses  were  also  produced  who  testified 
that  said  windows  were  not  covered  by  screens,  curtains  and 
shades  on  that  day,  but  the  county  judge  found  that  all  the  mater- 
ial allegations  contained  in  the  petition  were  true.  The  findings 
that  material  statements  in  the  application  were  false,  and  that 
the  applicant  had  violated  the  Liquor  Tax  Law,  as  stated,  are  sus- 
tained by  the  evidence,  and  the  order  shoiild  be  affirmed,  with 
costs. 


Second  Appellate  Department,  June,  1903.  Reported.  85  App.  Div.  621. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Respondent, 
for  an  order  revoking  and  Canceling  Liquor  Tax  Certificate  No. 
4171,  issued  to  Agnes  McOue,  Appellant. 

Order  affirmed  with  ten  dollars  costs  and  disbursements,  upon 
the  opinion  of  Mr.  Justice  Marean  at  Special  Term.  (Reported  in 
39  Misc.  Rep.  636). 

Goodrich.  P.  J.,  Woodward,  Hirschrero  and  Hooker,  JJ., 
concurred. 
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Court  of   Appeals.    Reported.    175    N.   Y.   506. 

In  the  Matter  of  the  Application  of  Herman  K.  Blanchard  et 
al.,  Respondents  for  an  Order  Revoking  the  Liquor  Tax  Certi- 
ficate of  John  Sweeney,  Appellant. 

Matter  of  Blanchard,  75  App.  Div.  609,  affirmed. 
(Argued  June  1,  1903;    decided  June  16,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  July  21,  1902. 
which  affirmed  an  order  of  Special  Term  revoking  the  Liquor  Tax 
certificate  of  John  Sweeney. 

P.  F.  King  for  appellant. 

T.  A.  Devereaux  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight. 
Cullen  and  Werner,  J.  J. 


Court  of  Appeals.    Reported.   175   N.  Y.   524. 

In  the  Matter  of  the  Petition  of  Norman  Plass,  Appellant,  for  an 
Order  Revoking  Liquor  Tax   Certificate   No.   22,124,   Issued  to 
Elsie  M.  Clark,  Respondent. 

In  the  Matter  of  the  Petition  of  Norman  Plass,  Appellant  for  an 
Order  Revoking  Liquor  Tax  Certificate  No.  22,107,  Issued  to 
Richard  Sheeky,  Respondent. 

Matter  of  Plass,  71  App.  Div.  488,  622,  affirmed. 
(Argued  June  19,  1903;   decided  June  25,  1903) 

Appeals  from  orders  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  May  5,  1902, 

i3 
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which  affirmed  orders  of  Special  Term  dismissing  petitions  for  the 
revocation  of  liquor  tax  certificates  issued  to  Elsie  M.  Clark  and 
Richard  Sheeky. 

Elbert  B.  Hamlin  for  appellant. 

Arthur  S.  Tomplrins  for  respondents. 

Order  in  each  case  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,  Ch.  J.,  Gray,  Haight,  Vann,  Cullen  and 
Werner,  JJ.     Absent:  Martin,  J. 


New  York  Special  Term.   Reported.   N.  Y.   L.  J.,  July  3,  1903. 

People  v.  Wolf,  and  other  similar  cases. 

Blanchard,  J. :  This  is  an  application  to  transfer  this  cause 
from  the  Court  of  Special  Sessions  to  the  Court  of  General 
Sessions.  The  defendant  stands  charged  with  a  violation  of  the 
Liquor  Tax  Law,  which  under  the  statute  is  a  misdemeanor,  and 
therefore  properly  tried  in  the  Court  of  Special  Sessions.  By 
section  1409  of  the  Greater  New  York  charter,  a  justice  of  the 
Supreme  Court  in  this  department  may  certify  that  it  is  reason- 
able that  such  charge  shall  be  prosecuted  by  indictment,  which 
would  work  a  transfer  of  the  case  from  the  Court  of  Special 
Sessions  to  the  Court  of  General  Sessions.  Thus,  the  matter  is 
left  to  the  discretion  of  the  justice  to  whom  such  application  is 
addressed,  and  it  would  seem  that  different  judges  have  exercised 
the  discretion  in  different  ways,  some  favorably,  and  others 
unfavorably. 

In  the  present  application,  there  is  no  reason  urged  of  any 
exceptional  character,  and  none  which  would  not  be  equally 
applicable  to  every  case  of  a  defendant  charged  with  a  similar 
offense.  The  serious  consequences  of  a  conviction  present  nothing 
exceptional.  These  consequences  have  been  fixed  by  the  Legisla- 
ture, and  it  must  be  presumed  that  it  was  so  done  with  a  view 
to  the  existing  law  that  a  misdemeanor  was  triable  in  the  Court 
of  Special  Sessions. 
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It  has  been  held  in  two  well  considered  opinions,  one  by 
Mr.  Justice  Beekman  of  this  court,  (People  v.  Levy,  24  Misc. 
469),  and  one  by  Recorder  Goff  of  the  Court  of  General  Sessions, 
(People  v.  Wade,  26  Misc.  585),  that  special  circumstances  or 
-something  of  an  exceptional  nature  should  be  made  to  appear, 
before  the  court  charged  by  the  statute  with  the  jurisdiction  of 
cases  should  be  deprived  of  it,  and  that  the  discretion  vested  in 
the  court  to  transfer  cases  should  be  cautiously  exercised. 

I  do  not  think  it  was  intended  that  the  courts  should  exercise 
the  discretion  vested  in  them  to  remove  every  case  of  a  class  of 
offenses  which  the  Legislature  has  made  a  misdemeanor,  but 
rather  only  such  particular  cases  of  that  class  which  present  some 
exceptional  feature.  I  have  on  a  previous  application  (People  v. 
Schoell,  N.  Y.  L.  J.,  June  5,  1903),  indicated  my  judgment, 
although  somewhat  more  briefly,  upon  a  similar  application  to 
that  now  before  me. 

The  papers  disclose  no  reason  why  a  fair  trial  cannot  be  had  at 
Special  Sessions,  and  this  application  must  be  denied. 


First  Appellate  Department,  July  Term,  1903.  Reported.  85  App.  Div.  507. 

The  People  of  the  State  of  New  York  ex  rel.  George  A.  Gress, 
Appellant  v.  George  Hilliard,  as  Special  Deputy  Commissioner 
of  Excise  for  the  Boroughs  of  Manhattan  and  The  Bronx;  and 
Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondents. 

Construction  of  a  statute — One  excepting  a  particular  locality  from  a 
general  purpose  or  absurd  or  inconsistent  with  other  provisions, 
avoided — The  purpose  of  the  statute  and  contemporaneous  events, 
considered — Liquor  Tax  Law — The  word  "borough"  in  subdivision  1 
of  section  11  of  the  Liquor  Tax  Law,  as  amended  in  1903,  held  to 
have  been  inadvertently  used  and  not  to  prevent  an  increase  of 
one-half,  contemplated  by  subdivision  7  of  that  section,  in  the  tax 
in  boroughs. 
A  construction  of  a  statute  which  excepts  a  particular  locality  from  the 

general  purpose  of  the  act  which  is  accomplished  in  all  other  localities, 

should  not  obtain   unless    the  language  used    will   permit    of   no   other 

construction. 
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An  absurd  construction  of  a  statute  should  always  be  avoided.  The 
language  of  particular  provisions  of  a  statute  should  be  read  in  subordin- 
ation to  the  general  purpose  of  the  act. 

When  construing  a  statute  inconsistencies  therein  are  to  be  harmonized, 
even  though  words  be  disregarded  and  their  literal  or  usual  meaning  be 
ignored,  if  thereby  the  intent  of  the  Legislature,  which  is  the  object  of  all 
construction,  can  be  arrived  at. 

It  is  permissible  to  take  into  consideration  the  purpose  which  the 
statute  seeks  to  accomplish  and  to  consider  the  enactment  in  its  entirety 
and  in  connection  with  contemporaneous  events  leading  to  its  passage. 

Subdivision  1  of  section  11  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amended  by  Laws  of  1903,  chap.  115)  provides  that,  for  a 
liquor  tax  certificate,  authorizing  the  holder  to  traffic  in  liquors  to  be 
drunk  upon  the  premises,  there  shall  be  paid  the  following  sums:  "if  the 
same  be  in  a  city  or  borough  having  by  the  last  State  census  a  population 
of  fifteen  hundred  thousand,  or  more,  the  sum  of  twelve  hundred  dollars; 
if  in  a  city  or  borough  having  by  said  census  a  population  of  less  than 
fifteen  hundred  thousand,  but  more  than  five  hundred  thousand,  the  sum 
of  nine  hundred  and  seventy-five  dollars;  if  in  a  city  or  borough  having  by 
said  census  a  population  of  less  than  five  hundred  thousand,  but  more 
than  fifty  thousand,  the  sum  of  seven  hundred  and  fifty  dollars." 

Subdivision  7  of  section  11  of  the  Liquor  Tax  Law,  as  amended  by  the 
act  of  1903,  provides:  "The  excise  taxes  assessed  under  this  act  in  cities 
containing  a  population  of  fifteen  hundred  thousand  or  more,  which  are 
or  shall  be  formed  by  the  consolidation  of  territory  situate  in  one  or  more 
counties,  shall  be  assessed  in  the  several  boroughs  or  portions  of  the 
territory  so  consolidated  to  form  such  city  at  an  advance  of  one-half 
in  the  rate  over  the  amount  at  which  such  taxes  were  assessed  on  the 
thirty-first  day  of  December,  nineteen  hundred  and  two,  in  the  several 
portions  of  the  territory  so  consolidated." 

The  borough  of  the  Bronx  in  the  city  of  New  York,  contains  less  than 
500,000  inhabitants,  but  more  than  50,000  inhabitants,  and  the  city  of 
New  York  falls  within  the  category  of  the  cities  mentioned  in  subdivision 
7  of  section  11  of  the  amended  act.  Under  the  law,  as  it  existed  prior  to 
the  amendment  of  1903,  the  cost  of  a  liquor  tax  certificate  in  the  borough 
of  the  Bronx  was  $800. 

Held,  that  the  language  of  subdivision  1  of  section  11  of  the  act,  as 
amended,  should  be  construed  in  subordination  to  the  plain  purpose  of  the 
Legislature,  as  disclosed  in  subdivision  7  of  section  11,  to  advance  the 
tax  fifty  per  cent  in  all  localities; 

That,  for  the  purpose  of  effectuating  this  intention,  the  court  would 
treat  the  word  "borough"  as  having  been  used  inadvertently  In  sub- 
division 1  of  section  11  of  the  Liquor  Tax  Law,  as  amended  in  1903. 

Van  Bkunt,  P.  J.,  dissented. 

Appeal  by  the  relator,  George  A.  Gress,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  aud  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  22d 
day  of  May,  1903,  denying  the  relator's  application  for  an  order 
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directing  the  special  deputy  commissioner  of  excise  to  issue  to 
him  a  liquor  tax  certificate  and  dismissing  a  writ  of  certiorari 
theretofore  issued  to  review  the  action  of  the  said  special  deputy 
excise  commissioner. 

Frederick  E.  Perham,  for  the  appellant. 

Herbert  H.  Kellogg,  for  the  respondents. 

Hatch,  J.: 

The  point  presented  upon  this  appeal  involves  the  construction  of 
conflicting  provisions  of  the  same  statute  relating  to  the  same  sub- 
ject. It  is  idle  to  attempt  to  harmonize  the  respective  provisions. 
Chapter  115  of  the  Laws  of  1903  amends  section  11  of  the  Liquor 
Tax  Law  (Laws  of  1896,  chap.  112)  in  relation  to  excise  taxation. 
Section  11,  subdivision  1,  so  far  as  important  to  the  present  ques- 
tion, provides  for  dividing  excise  taxes  upon  the  business  of 
trafficking  in  liquors  into  six  grades,  to  be  assessed  as  follows: 
"Upon  the  business  of  trafficking  in  liquors  to  be  drunk  upon  the 
premises  where  sold,  or  which  are  so  drunk,  whether  in  a  hotel, 
restaurant,  saloon,  store,  shop,  booth  or  other  place,  or  in  any  out- 
building, yard  or  garden  appertaining  thereto  or  connected  there- 
with, there  is  assessed  an  excise  tax  to  be  paid  by  every  corpora- 
tion, association,  copartnership  or  person  engaged  in  such  traffic 
and  for  each  such  place  where  such  traffic  is  carried  on  by  such 
corporation,  association,  copartnership  or  person  if  the  same  be 
in  a  city  or  borough  having  by  the  last  State  census  a  population 
of  fifteen  hundred  thousand  or  more,  the  sum  of  twelve  hundred 
dollars;  if  in  a  city  or  borough  having  by  said  census  a  population 
of  less  than  fifteen  hundred  thousand,  but  more  than  five  hundred 
thousand,  the  sum  of  nine  hundred  and  seventy-five  dollars;  if  in 
a  city  or  borough  having  by  said  census  a  population  of  less 
than  five  hundred  thousand,  but  more  than  fifty  thousand,  the 
sum  of  seven  hundred  and  fifty  dollars." 

The- relator's  place  of  business  is  located  in  the  borough  of  The 
Bronx  in  that  portion  which  constitutes  a  part  of  the  first  judicial 
district,  and  by  the  last  State  census  the  population  of  such 
borough  was  between  50,000  and  500,000,  and  by  the  United 
States  census  of  1900,  175,422.  By  the  terms,  therefore,  of  the 
above  enactment  the  relator  is  entitled  to  a  license  upon  com- 
pliance with  the  law  authorizing  its  issuance,  upon  the  payment 


19S  Decisions  Relating  to 


of  $750  and  the  giving  of  a  bond  in  double  that  amount,  as  the 
population  in  that  locality  is  less  than  500,000  and  more  than 
50,000.  This  result  is  produced  by  reason  of  the  fact  that  the 
civil  division  of  the  City  of  New  York  is  made  into  boroughs,  and 
the  borough  of  the  Bronx,  where  the  relator's  business  is  to  be 
carried  on,  is  within  the  civil  division  described  in  the  act  and  is 
within  the  terms  of  the  act  which  fixes  the  license  fee  at  $750. 
If  the  literal  language,  therefore,  of  this  subdivision  is  held  to 
govern,  then  the  relator  is  clearly  right  in  his  contention  and 
entitled  to  a  license  upon  payment  of  $750. 

Subdivision  7  of  section  11  provides  for  a  determination  of 
population,  by  which  shall  be  measured  the  payment  of  a  license 
fee  in  the  locality  where  the  license  is  authorized  to  issue.  So 
far  as  material  to  the  present  question  it  provides:  "The  excise 
taxes  assessed  under  this  act  in  cities  containing  a  population  of 
fifteen  hundred  thousand  or  more,  which  are  or  shall  be  formed 
by  the  consolidation  of  territory  situate  in  one  or  more  counties, 
shall  be  assessed  in  the  several  boroughs  or  portions  of  the  terri- 
tory so  consolidated  to  form  such  city  at  an  advance  of  of  one- 
half  in  the  rate  over  the  amount  at  which  such  taxes  were  assess- 
ed on  the  thirty-first  day  of  December,  nineteen  hundred  and  two, 
in  the  .several  portions  of  the  territory  so  consolidated."  This 
language  also  embraces  the  locality  where  the  relator's  place  of 
business  is  situated,  and  where  he  proposes  to  engage  in  the  liquor 
traffic  under  his  license.  It  is  conceded  that  under  the  law,  as  it 
existed  prior  to  the  amendment  of  1903,  the  license  tax  assessed 
in  the  borough  of  The  Bronx  where  the  relator  purposes  to  carry 
on  rhe  business,  was  the  sum  of  $800.  Manifestly,  if  this  be  so, 
the  intention  of  the  Legislature  to  advance  the  rate  of  assessment 
one-half  over  the  amount  at  which  such  taxes  were  assessed  iu 
1902  is  defeated,  if  the  relator  is  now  entitled  to  receive  a  license 
upon  the  payment  of  a  tax  of  $750,  as  its  effect  is  to  reduce  the 
amount  formerly  paid  instead  of  advancing  it  fifty  per  cent. 

The  rule  of  law  governing  the  interpretation  of  statutes  is 
familiar  and  has  been  many  times  stated.  As  said  by  Judge 
Earl  in  People  ex  rcl.  Tircnt //-third  Street  R.  7?.  Co.  v.  Commis- 
sioners of  Taxes,  etc.  (95  N.  Y.  554)  :  "It  is  the  object  of  all 
interpretation  and  construction  of  statutes  to  ascertain  the  inten- 
tion of  the  lawmakers,  and  this  is  generally  accomplished  by  «i 
literal  reading  of  the  words  used.  But  there  are  many  cases 
where  the  words  do  not  express  that  intention  perfectly,  but  ex- 
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ceed  it  or  fall  short  of  it,  and  then  it  is  allowable  to  adopt  what 
writers  upon  the  civil  law  sometimes  call  a  rational  interpreta- 
tion, and  to  collect  the  intention  from  rational  or  probable  con- 
jecture only.  It  is  also  a  rule  sometimes  laid  down  by  text  writ- 
ers that  whenever  it  happens  that  the  sense  of  the  law,  how  clear 
soever  it  may  appear  in  the  words,  would  lead  to  false  conse- 
quences and  unjust  decisions,  the  palpable  injustice  which  would 
follow  from  its  literal  sense  compels  an  effort  to  discover  some 
kind  of  interpretation,  not  what  the  law  literally  says,  but  what 
it  means."  The  intent  of  the  Legislature  is  the  object  of  all  con- 
struction, and  inconsistencies  in  the  statutes  are  to  be  harmonized, 
even  though  words  be  disregarded  and  their  literal  or  usual  mean- 
ing be  ignored,  if  thereby  the  intent  can  be  arrived  at.  Matter  of 
New  York  &  Brooklyn  Bridge,  72  N.  Y.  527.  It  is  permissible 
under  such  circumstances  to  take  into  consideration  the  purpose 
which  the  statute  sought  to  accomplish,  and  to  consider  the  enact- 
ment in  its  entirety  and  in  connection  with  contemporaneous 
events  leading  to  its  passage. 

The  purpose  of  this  act  is  clear.  It  intended  to  amend  the 
law  by  increasing  the  revenue  to  be  derived  from  this  system  of 
taxation  fifty  per  cent  beyond  that  which  was  assessed  and  paid 
under  the  terms  of  the  statute  existing  prior  thereto,  and  make  its 
provisions  applicable  throughout  the  entire  State.  Such  is  the 
express  declaration  of  the  provision  of  the  last  quoted  subdivision, 
and  elsewhere  in  the  statute  as  well  in  specific  as  in  general 
terms  regulating  such  subject  and  made  applicable  to  all  portions 
of  the  State,  such  scheme  is  carried  out  in  its  terms  and  provi- 
sions. A  construction,  therefore,  Avhich  excepts  a  particular  local- 
ity from  the  general  purpose  of  the  act,  which  is  accomplished  in 
all  other  parts  of  the  State,  ought  not  to  obtain,  unless  the  lan- 
guage used  will  permit  of  no  other  construction.  It  is  evident 
that  so  to  do  would  defeat  the  purpose  and  intent  of  the  lawmak- 
ers. A  declaration  which  states  an  intention  upon  the  part  of  the 
Legislature  to  advance  the  tax  assessed  fifty  per  cent  is  certainly 
inconsistent  with  the  construction  of  the  statute  which  reduces  the 
tax  assessed  below  that  which  was  levied  under  the  statute  to 
which  the  amendment  applies.  Such  a  construction  is  absurd  in 
the  face  of  such  an  intent,  and  an  absurd  consequence  in  construc- 
tion is  always  to  be  avoided.  (Commonwealth  r.  Kimball,  24" 
Pick.  370.)  The  intent  of  the  Legislature  being  plain  to  increase 
the  tax,  the  language  of  particular  provisions  is  to  be  read  in 
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subordination  to  such  intention.  Such  construction  is  author- 
ized by  the  intent  and  purpose  of  the  act,  and  the  word  "borough" 
as  used  in  the  first  quoted  subdivision  is  to  be  regarded  as  inad- 
vertent: Such  rule  of  construction  is  authorized.  (Blaschlco 
v.  Wurster,  156  N.  Y.  437 ;  Hayden  v.  Pierce,  144  id.  512 ;  People 
ex  rel.  Jackson  v.  Potter,  47  id.  375.)  If  the  significance  should 
be  given  to  the  use  of  the  word  "borough"  which  is  contended  for 
by  the  relator,  its  necessary  result  would  be  to  arbitrarily  raise 
the  tax  paid  in  the  boroughs  of  Queens  and  Richmond.  The  tax 
therein  is  measured  by  population,  which  is  the  primary  basis  of 
measurement  in  assessing  the  tax  throughout  the  State.  In  these 
boroughs  the  population  is  comparatively  sparse,  and  the  tax 
assessed  is  based  thereon.  If  it  be  assessed  at  the  fixed  sum  of 
$750  it  is  an  advance  greater  than  fifty  per  centum  and  would 
doubtless  drive  the  persons  engaged  in  business  in  such  localities 
to  abandon  the  same.  Evidently  the  Legislature  did  not  contem- 
plate such  a  result.  On  the  contrary,  it  graduated  the  tax  upon 
population,  and,  measured  thereby,  it  increased  the  same  in  all 
localities  fifty  per  cent.  Such  is  the  plain  purpose  of  the  act, 
when  its  history  and  provisions  are  considered.  The  intent  of  the 
Legislature,  therefore,  is  not  to  be  defeated  by  the  inadvertent 
use  of  words  which  can  have  no  application  save  to  a  specific 
locality,  and  where,  to  apply  it  in  that  locality,  instead  of  increas- 
ing the  tax,  reduces  it.  It  follows  that  the  decision  appealed  from 
is  correct. 

The  order  dismissing  the  writ  should,  therefore,  be  affirmed, 
with  fifty  dollars  costs  and  disbursements. 

Patterson,    Ingraham    and   Laughlin,   J.J.,   concurred;  Van 
Brunt,  P.  J.,  dissented. 

Order  affirmed,  with  fifty  dollars  costs  and  disbursements. 
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Second  Appellate  Department,  July  Term,  1903.  Reported.  86  App.  Div.  524. 

The  People  op  the  State  of  New  York,  Respondent,  v.  Henry 

Ryan,  Appellant. 

Evidence — Proof  insufficient  to  sustain  a  conviction  of  a  bartender,  of 
permitting  persons,  not  servants  or  members  of  his  employer's 
family,  to  be  present  in  a  bar  room  on  Sunday. 

On  the  trial  of  a  bartender  in  the  employ  of  the  holder  of  a  liquor  tax 
certificate  under  a  charge  that  he  violated  subdivision  g  of  section  31  of 
the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amended  by  'Laws  of  1897, 
chap.  312),  by  permitting  persons  who  were  not  servants  of  his  employer 
or  members  of  the  latter's  family  to  be  present  in  the  bar  room  on  a 
Sunday,  the  defendant  contended  that  the  persons  present  in  the  bar  room 
on  the  occasion  in  question  were  waiters  in  the  employment  of  the 
holder  of  the  certificate,  and  were  at  that  time  engaged  in  the  course  of 
their  employment. 

Held,  upon  a  consideration  of  the  evidence,  that  it  was  not  sufficient  to 
prove,  beyond  a  reasonable  doubt,  that  the  men  in  question  were  not  what 
the  defendant  contended  they  were,  and  that  a  judgment  of  conviction 
should  be  reversed. 

Appeal  by  the  defendant,  Henry  Ryan,  from  a  judgment  of  the 
Court  of  Special  Sessions  of  the  Peace  in  and  for  the  county  of 
Kings,  entered  on  the  28th  day  of  November,  1902,  convicting  him 
of  violating  the  Liquor  Tax  Law. 

J.  Arthur  Hilton  [M.  Gasavell  Heine  with  him  on  the  brief], 
for  the  appellant. 

Jenks,  J.:  The  defendant,  a  barkeeper  of  the  holder  of  the 
certificate,  was  charged  with  violation  of  the  Liquor  Tax  Law 
(Laws  1896,  chap.  112),  and  was  tried  for  the  violation  of  sub- 
division g  of  section  31  thereof  (as  amended  by  Laws  of  1897, 
chap.  312)  in  that  on  Sunday  persons  other  than  "members  of  his 
family  or  his  servants  for  purposes  not  forbidden"  were  admitted 
to  a  room  where  liquors  were  sold  or  kept  for  sale.  He  was 
convicted,  one  of  the  justices  voting  for  his  acquittal. 

There  were  four  men  in  the  room  when  the  arrest  was  made. 
There  is  no  question  of  the  right  of  the  holder  of  the  certificate  to 
use  the  room  for  the  purpose  of  furnishing  beverages  to  his 
waiters  for  service  in  the  dining  or  reception  room  adjoining,  or 
that  he  was  so  engaged  in  response  to  orders  from  a  large  numbei 
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of  persons  who  were  his  guests.  The  burden  was,  therefore,  on  the 
people  to  prove  beyond  a  reasonable  doubt  that  the  four  men  in 
question  were  not  employees  of  the  holder  of  the  certificate 
admitted  in  the  course  of  their  employment.  {People  v.  Owens, 
148  N.  Y.  648.)  The  witnesses  for  the  People  were  two  police 
officers,  of  whom  one  followed  him  making  the  arrest.  The  officer 
who  made  the  arrest  testifies  that  he  saw  four  men  besides" 
defendant  and  Coogan,  a  clerk  of  the  proprietor,  then  engaged  in 
his  business,  then  standing  at  the  bar,  and  that  the  defendant 
made  no  answer  to  his  inquiry  as  to  what  these  men  were  doing. 
He  testifies  that  something  was  drunk  in  his  presence,  and  that 
there  were  no  waiters  with  waiters  or  trays  in  their  hands  at  the 
time  of  the  arrest.  He  testifies  that  the  four  were  clad  in  street 
clothes,  with  hats  on  their  heads,  and  without  badges  or  waiters' 
coats ;  that  he  did  not  ascertain  or  inquire  who  they  were,  but  that 
none  of  them,  on  being  told  by  him  to  leave,  said  that  he  was  an 
employee.  He  further  testifies,  referring  to  the  four  men,  that 
"guests"  were  in  the  bar  room,  but  the  avowed  reason  for  his 
characterization  is  "only  by  their  actions  in  front  of  the  bar." 
And  on  rebuttal  he  testifies.:  "I  don't  know  whether  these  men 
who  were  in  that  bar  room  were  employees  of  Mr.  Ackron  or  not, 
only  from  their  actions  in  going  out."  The  other  officer  testifies 
that  he  saw  four  men  in  street  costumes,  with  their  hats  on,  that 
there  were  glasses  on  the  bar,  but  he  did  not  see  any  drinking, 
though  he  heard  a  cash  register  ring. 

The  testimony  of  the  defendant  is  that  he  was  engaged  in  meet- 
ing the  orders  of  the  waiters  for  service  in  the  dining  or  reception 
room;  that  he  supplied  the  various  drinks  in  glasses,  and  there- 
upon received,  as  was  the  custom,  payments  therefor  from  the 
waiters.  He  testifies  that  the  four  men  were  waiters,  and  named 
them,  save  one,  whom  he  described  as  an  "extra,"  who  had  come 
in  with  Howell  for  service  on  Sunday,  which  was  a  day  of  large 
traffic,  especially  at  that  hour,  eight  o'clock  in  the  evening.  He 
testifies  that  three  of  the  waiters  had  theretofore  been  employed 
in  this  place  for  periods  varying  from  six  to  fourteen  months,  and 
that  at  the  time  of  the  arrest  he  told  the  officer  that  these  men 
were  waiters.  He  testifies  that  the  uniform  of  the  waiters  at  the 
place  did  not  include  an  apron,  but  that  they  wore  "Tuxedos," 
which  I  understand  to  be  a  popular  term  for  dark  jackets  and 
badges.  He  admits  that  two  of  the  men  wore  hats,  but  says  that 
'they  had  just  come  in  to  attend  to  the  increased  traffic,  which  was 


Liquor  Tax  Law  203 


natural  at  that  time,  and  that  they  were  about  to  place  their  hats 
and  coats  in  the  place  near  the  bar  set  apart  for  that  purpose.  He 
is  substantially  corroborated  by  two  of  the  four  men,  by  the  clerk 
Coogan,  and  partially  by  the  manager  of  the  place.  He  explains 
the  absence  of  Howell,  the  other  alleged  waiter.  The  bar  room 
was  in  plain  view  from  outside,  for  its  large  windows  were 
unscreened.  In  People  v.  Owens  (supra)  O'Brien,  J.,  says:  "The 
facts  and  circumstances  proved  in  support  of  the  charge  were 
suspicious,  but  suspicion  is  not  proof,  and  no  one  had  the  right 
to  say  that  they  were  inconsistent  with  innocence,  since  any  or 
all  of  them  could  exist  without  the  commission  of  the  offense 
with  which  the  defendant  was  charged."  The  room  was  in  use 
for  a  lawful  purpose,  and  that  purpose  justified,  nay,  required,  at 
the  time,  the  admission  of  servants  of  the  proprietor  in  his  service. 
The  proprietor  employed  a  considerable  number  of  men  as  waiters. 
Therefore,  there  was  nothing  suspicious  in  the  mere  presence  of 
men  in  that  room.  Neither  does  it  appear  that  for  the  sake  of 
traffic  the  proprietor  or  his  servants  were  compelled,  at  the  risk 
of  a  violation  of  the  law,  to  serve  strangers  in  that  room,  for 
the  evidence  is  clear  that  the  traffic  was  openly  carried  on  in  the 
large  adjoining  room  without  let  or  hindrance.  Aside  from  the 
indefinite  expression  of  one  policeman  that  there  was  "something 
drunk  in  my  presence,"  by  whom  does  not  appear,  the  case  of  the 
People  mainly  rests  upon  the  apparel  of  the  four  men  and  upon 
their  "actions  in  going  out"  when  ordered  by  the  police.  When 
weighed  against  the  testimony  on  behalf  of  the  defendant,  both 
direct  and  explanatory,  it  is  not  sufficient  to  sustain  the  judgment 
of  conviction. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Goodrich,    P.    J.,    Bartlett,    Hirschberg    and   Hooker,    JJ., 
concurred. 


Judgment  reversed  and  new  trial  ordered. 
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Supreme     Court,     New     York     Special     Term,     July,     1903.     Reported. 
86  N.  Y.  Supp.  1046. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan  to 
Revoke  the  Liquor  Tax  Certificate  of  Max  J.  Porges. 

Herbert  H.  Kellogg,  for  petitioner. 

Isidor  Colin,  for  respondent. 

McCall,  J.:  This  is  an  application  to  revoke  and  cancel  a 
liquor  tax  certificate  pursuant  to  the  terms  of  subdivision  2  of 
section  28  of  the  Liquor  Tax  Law.  At  the  time  of  the  application, 
before  Mr.  Justice  Leventritt,  the  certificate  holder  raised  the 
question  of  the  constitutionality  of  this  section  of  the  Liquor  Tax 
Act,  but  simultaneously  he  proceeded  to  comply  with  its  require- 
ments, and  filed  a  verified  answer,  thereby  waiving  his  rights. 
(See  Micha  case.)  This,  therefore,  brings  us  to  a  consideration 
of  the  merits  of  the  accusations  made  against  the  certificate  holder, 
and  they  are  embraced  under  two  heads :  First,  having  opened  and 
unlocked  the  doors  and  entrances  into  the  place  where  liquors 
were  sold  and  kept  for  sale  on  said  premises  on  Sunday, 
October  19,  1902.  Second,  Illegal  sales  of  liquor  on  a  Sunday 
to  four  different  persons,  to  wit,  the  Excise  Inspectors  Senn. 
Frank,  Churchill  and  Stillman.  As  to  the  first  charge,  the  circum- 
stances as  revealed  by  the  record  are  as  follows:  The  premises 
are  known  by  the  street  numbers  36  and  36%  Rivington  Street, 
with  entrances  on  Forsyth  Street,  known  as  Nos.  16S  and  170.  For 
some  time  prior  to  the  date  when  both  of  these  places  came  into 
the  possession  of  the  certificate  holder  they  were  occupied  as  two 
distinct  places  by  two  different  tenants — one  of  them  by  Porges, 
as  a  saloon,  and  the  other  by  one  Kusmer  as  a  restaurant.  Porges 
subsequently  acquired  both  places,  and  desiring  to  keep  it  divided, 
as  originally  it  had  existed,  he  constructed  on  the  dividing  line 
an  adjustable  partition,  which  on  Sundays  he  closed,  thus  dividing 
his  bar  or  saloon  from  his  dining  room  or  restaurant,  and  on  week 
days  he  opened  the  partition  by  adjusting  the  doors  between  the 
columns  that  supported  the  large  girder  which  sustained  the 
weight  of  the  upper  part  of  the  building,  and  at  the  same  time 
marked  the  division  of  the  rooms.  There  is  no  violation  of  the 
statute  in  maintaining  such  an  arrangement — on  the  contrary,  it 
affords  proof  of  an  intention  and  desire  to   comply  with   the 
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requirements  of  the  law.  The  partition  was  a  strong  substantial 
one,  extending  from  floor  to  ceiling,  and  on  the  particular  Sunday 
when  the  violation  of  law  is  alleged  to  have  occurred,  it  is 
undisputed  by  anything  in  the  record  that  I  can  And,  that  it  was 
tightly  closed  and  distinctly  and  completely  divided  these  two 
rooms;  that  access  to  the  building  was  not  had  by  the  excise 
inspectors  through  the  door  that  led  to  the  bar  room,  but  through 
another  door  that  opened  into  the  restaurant  or  dining  room. 
It  matters  not  that  on  the  following  Tuesday  or  Wednesday  the 
doors  of  this  partition  between  these  supporting  columns  were 
opened,  and  that  on  either  of  these  days  the  room  in  which  the 
bar  was  located  could  be  approached  from  this  dining  room  or 
restaurant.  The  question  before  us  is  as  to  the  condition  existing 
on  that  Sunday,  (October  19),  and  the  testimony  of  the  four 
officers  of  the  State  Department  is  conclusive  on  the  point  that 
the  bar  was  entirely  separate  from  this  room  on  that  day,  and 
access  to  the  barroom  could  not  be  had  by  customers  of  the  place. 
I,  therefore,  find  the  charges  as  set  out  under  the  first  head  wholly 
unsustained.  Now,  as  to  the  charges  of  illegal  sale  set  out  under 
the  second  head.  The  condition  of  the  record  as  to  this  is  very 
perplexing.  This  certificate  holder  conducts  upon  these  premises 
a  hotel,  not  one  of  the  "mushroom"  order,  which  recent  legislation 
has  been  so  prolific  of,  but  a  substantial  hotel,  about  which  the 
evidence  in  this  case  shows  the  State  authorities  to  have  said: 
"That  it  was  the  best  furnished  hotel  on  the  East  Side."  Porges 
has  been  in  this  business  for  over  twenty-six  years,  and  the  com- 
plaint contained  in  this  petition  the  record  shows  to  have  been  the 
first  that  was  ever  lodged  against  him ;  yet,  four  State  inspectors 
testify  that  they  entered  his  place  on  Sunday,  October  19,  and 
sitting  at  tables  in  a  room  containing  many  people,  asked  for  and 
were  furnished  with  whiskey  and  other  drinks;  that  the  whiskey 
was  served  from  a  bottle  that  was  allowed  to  remain  upon  a  table ; 
and,  further,  that  they  were  served  with  these  drinks  without 
ordering  a  meal.  On  the  other  hand,  the  testimony  of  the  waiter 
who  was  then  in  the  employ  of  Porges,  but  who  has  since  left  bin 
employment,  is  that  these  four  men  asked  for  drinks,  were  told 
they  could  not  have  any  except  with  meals,  and  that  thereupon 
one  of  the  number  ordered  a  steak  for  two  and  sandwiches  were 
ordered  by  the  other ;  that  at  the  table  with  two  of  these  inspectors 
sat  two  other  people,  customers  of  the  restaurant,  who  ordered 
eggs  and  stew;  that  drinks  were  then  ordered  and  served,  the 
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orders  for  the  meals  given  to  the  kitchen,  and  that  upon  his  return 
to  the  table  when  the  food  was  ready,  for  the  purpose  of  serving 
same,  he  finds  that  the  two  men  who  had  ordered  the  steak  had 
left  the  place,  but  the  other  two  remained,  paid  for  the  sandwiches 
and  drinks  furnished  them,  and  then  also  left ;  that  as  a  result  of 
the  departure  of  the  first  two,  without  paying  for  their  meal,  the 
waiter  had  words  with  the  cashier  of  the  establishment  on  being 
compelled  to  pay  for  the  meal  himself,  and  the  incident  was 
actually  the  cause  of  the  witness  leaving  the  employment  of 
Porges.  The  certificate  holder  also  produced  the  two  customers 
who  sat  at  the  table  with  these  two  inspectors,  and  their  testimony 
corroborates  the  waiter  in  every  essential  particular.  One  of  the 
State  inspectors  himself  corroborates  the  waiter  as  to  the  order 
for  the  sandwiches  although  it  is  true  he  modifies  his  testimony  at 
a  subsequent  hearing,  before  the  referee,  which  under  the  circum- 
stances only  tends  to  cast  a  suspicion  on  the  entire  evidence  given 
by  him.  Altogether  the  record  in  this  case  is  wholly  unsatisfac- 
tory, and  where  the  results  are  so  drastic,  and  therq  exists  so 
much  dubiety  as  to  the  State's  case,  the  court  is  not  warranted 
upon  such  questionable  proof  in  issuing  an  order  cancelling  the 
certificate.    The  motion  is  therefore  denied. 


First  Appellate   Department,   July,   1903.    Reported.  86   App.   Div.'  626. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise, 
Respondent,  v.  Fidelity  and  Deposit  Company  of  Maryland, 
Appellant,  Impleaded  with  Criterion  Club,  Defendant. 

Judgment  and  order  affirmed,  with  costs.    No  opinion. 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J, 

August  4,  1903. 

In  the  Matter  of  the  Application  of  Charles  H.  Weigle  to  Revoke 
the  Liquor  Tax  Certificate  of  Manny  A.  Renson. 

Charles  P.  Hallock,  for  petitioner. 

Alfred  R.  Page,  for  respondent. 

Bischoff,  J.:    Where  a  proceeding  for  the  cancellation  of  a 
liquor  tax  certificate  is  instituted  by  a  citizen,  the  Liquor  Tax  Law 
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(Laws  of  1S96,  chap.  112,  §  28,  subd.  2)  requires  that  the  petition 
"must  have  endorsed  thereon  or  attached  thereto  the  written  con- 
sent of  the  State  Commissioner  of  Excise  that  the  proceeding  be 
instituted  and  prosecuted."  Attached  to  the  papers  before  me  is 
a  purported  consent  qualified  by  several  conditions  subsequent, 
and  for  non-compliance  with  either  of  which  it  is  provided  that 
the  "consent"  shall  be  deemed  annulled.  The  court  is  not  called 
upon  by  the  statute  to  oversee  the  performance  of  any  condition 
to  the  consent.  Apparently  the  commissioner  may  withhold  his 
consent,  but  the  statute  appears  to  contemplate  that  the  consent, 
when  given,  shall  definitely  authorize  the  petitioner  to  proceed, 
without  bringing  in  an  issue  as  to  the  performance  of  an  agree- 
ment made  with  the  officer.  1  do  not  think  therefore,  that  the 
papers  before  me  comply  with  the  statute,  but,  if  the  conditional 
consent  be  deemed  of  any  effect,  then  the  consent  has  failed 
because  of  the  petitioner's  neglect  to  perform  the  condition  which 
required  that  the  papers  be  filed  upon  the  return  day  rather  than 
on  the  adjourned  day  of  the  hearing.  Motion  denied  with  $10 
costs,  without  prejudice  to  the  merits. 


Supreme  Court,  Monroe  Trial  Term,  August,  1903.  Reported.  41   Misc.  321. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise,  Plain- 
tiff, v.  John  F.  Burkhard  and  The  Title  and  Guarantee  Com- 
pany of  Rochester,  Defendants. 

Liquor  Tax  Law — Unauthorized  illegal  sale  made  by  a  pharmacist's  clerk 
— Effect  on  bond. 
Sales  of  liquor  made  at  a  pharmacy,  by  the  clerk  in  charge,  to  a  person 
not  having  a  physician's  prescription  for  the  liquor  do  not  constitute  a 
breach  of  the  pharmacist's  bond  where  it  appears  that  the  clerk  made  the 
sales  in  the  absence  and  without  the  consent  of  the  pharmacist  and  con- 
trary to  orders  given  by  him  to  the  clerk  in  regard  to  such  sales. 

Action  to  recover  the  penalty  on  a  bond  given  to  procure  a 
liquor  tax  certificate  as  a  pharmacist.    Motion  for  a  new  trial. 

Mead,  Stranahan  &  Guile,  for  plaintiff. 

Charles  J.  Bissell,  for  defendants. 
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Davy,  J.  This  action  is  brought  to  recover  the  penalty  of  $500 
on  a  bond  given  by  the  defendant,  John  F.  Burkhard  as 
principal,  and  the  defendant,  The  Title  and  Guarantee  Com- 
pany of  Rochester,  as  surety,  to  procure  a  liquor  tax  certificate 
as  a  pharmacist  under  subdivision  3,  section  11  of  the  Liquor  Tax 
Law. 

Under  lliis  law  each  corporation,  association,  copartnership 
or  person  who  has  made  application  for  a  permit  to  traffic  in 
liquor  is  required  to  give  a  bond  to  the  people  of  the  State  in  the 
rem.1  sum  of  twice  the  amount  of  the  tax  for  one  year  conditioned 
'ihat  if  the  tax  certificate  applied  for  is  given  the  applicant  or 
applicants  will  not,  while  the  business  for  which  such  tax  certifi- 
cate is  given  shall  be  carried  on,  suffer  or  permit  any  gambling  to 
be  done  in  the  place  designated  by  the  tax  certificate  in  which  the 
traffic  in  liquor  is  to  be  carried  on,  or  in  any  yard,  booth,  garden 
or  any  other  place  appertaining  thereto  or  connected  therewith, 
or  suffer  or  permit  such  premises  to  become  disorderly,  and  will 
not  violate  any  of  the  provisions  of  the  Liquor  Tax  Law;  and  that 
all  fines  and  penalties  which  shall  accrue  during  the  time  the 
certificate  applied  for  is  held,  and  any  judgment  or  judgments 
recovered  therefor,  will  be  paid,  together  with  all  costs  taxed  or 
allowed." 

The  complaint  in  substance  alleges  that  a  liquor  tax  certifi- 
cate was  issued  to  the  defendant  Burkhard  as  a  pharmacist,  upon 
his  giving  the  bond  referred  to. 

It  Mas  established  by  plaintiff's  witnesses  upon  the  trial,  that 
on  the  16th  day  of  December,  1901,  one  Henry  G.  Adee,  a  special 
agent  of  the  department  of  excise,  visited  the  store  of  the  defendant 
Burkhard  at  No.  680  South  avenue  in  the  city  of  Rochester,  and 
purchased  of  Frank  Snyder,  the  clerk  in  charge  of  said  store, 
one  half  pint  of  brandy,  for  which  he  paid  Snyder  fifty  cents.  On 
the  18th  day  of  December,  1901,  the  said  agent  Adee  again  visited 
said  premises  and  purchased  of  said  clerk  Snyder  one  half-pint 
ot  brandy,  for  which  he  paid  fifty  cents.  It  also  appears  from 
the  evidence  that  the  special  agent  Adee  had  no  physician's  pre- 
scription and  rone  was  asked  for  by  the  clerk.  The  answer  of 
loth  defendants  set  up  a  general  denial  of  the  violation  of  law 
alleged  m  the  complaint. 

The  defendant  Burkhard  testified  that  he  was  not  present 
when  either  sale  was  made;  that  he  was  absent  from  home  at 
the  bedside  of  his  sick  father,  but  he  had  given  instructions 
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to  the  clerk  to  sell  no  liquor  to  any  person  except  upon  the 
prescription  of  a  licensed  physician.  His  testimony  was  nol 
contradicted  by  any  of  the  witnesses. 

When  the  evidence  was  closed  counsel  upon  both  sides 
moved  for  the  direction  of  a  verdict,  which  was  a  concession 
that  there  was  no  question  of  fact  for  the  consideration  ot 
the  jury,  or,  in  case  there  was,  it  should  be  determined  by 
the  court.  So  that  Burkhard's  ignorance  of  the  unlawful 
sale  of  liquor  by  his  clerk  and  his  good  faith  in  instructing 
his  clerk  not  to  sell  liquor  to  any  person  unless  he  had  a 
physician's  prescription  was  determined  in  Burkhard's  favor. 

The  principal  question  presented  here  is,  whether  Burkhard  is 
liable  for  the  statutory  penalty  for  a  breach  of  the  bond  commit- 
ted by  his  clerk  in  his  absence  without  his  knowledge  and  con- 
trary to  his  direct  instructions. 

I  am  unable  to  coincide  with  the  views  expressed  by  the  learned 
counsel  for  the  plaintiff  that  this  is  simply  a  civil  action  upon  n 
contract  imposed  by  the  express  provisions  of  the  bond,  and 
that  the  relation  of  master  and  servant  existed  and  that  proof 
of  the  violation  of  the  Liquor  Tax  Law  by  the  servant  in  the  course 
of  his  employment  makes  the  master  liable  for  the  penalty,  even 
/hough  the  liquor  was  sold  without  his  knowledge  or  consent  and 
against  his  express  instructions. 

The  penalty  referred  to  in  the  bond  is  of  the  nature  of  m 
pecuniary  punishment  for  a  violation  of  the  statute,  per- 
taining to  the  Excise  Law,  when  penal  provisions  are  invoked 
against  one  charged  with  a  violation  or  for  omitting  to  do  that 
which  the  statute  requires.  The  statute  is  to  be  strictly 
construed  and  cannot  be  extended  beyond  the  clear  import 
of  its  language.  People  v.  Rosenberg,  138  1ST.  Y.  415; 
Verona  Central  Cheese  Co.  v.  Murtaugh,  50  id.  314. 

The  penalty  in  this  case  is  expressed  in  the  bond,  but  the  re- 
covery is  based  upon  a  violation  of  the  statute.  The  bond  pro- 
vides that  the  principal  will  pay  all  fines  or  penalties  incurred  or 
imposed  for  violation  of  the  Liquor  Tax  Law. 

The  rule  is  well  settled  that  the  relation  of  principal  and  agent 
does  not  appertain  to  transactions  which  are  illegal,  immoral  or 
opposed  to  public  policy.  All  persons  actually  participating  in  an 
unlawful  act  are  principals.  The  principal  cannot  delegate  to  his 
agent  authority  to  do  an  illegal  act. 
14 
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It  has  been  held  that  there  can  be  no  such  thing  as  agency  in 
the  perpetration  of  a  crime  or  in  the  doing  of  an  unlawful  act;  all 
persons  actually  participating  are  principals. 

Here  the  directions  of  Burkhard  to  the  clerk  were  specific  and 
he  disregarded  them.  It  can  hardly  be  claimed  that  he  was  acting 
in  the  performance  of  his  duty  in  doing  what  he  was  expressly 
directed  not  to  do  and  which  the  law  prohibited  him  from  doing. 
The  jury  or  the  court  to  whom  the  questions  of  fact  were  sub- 
mitted was  justified  in  reaching  the  conclusion  that  the  sale  of 
liquor  by  the  clerk  without  a  physician's  prescription  was  a  will- 
ful departure  from  the  instructions  of  Burkhard  and  that  he 
could  not,  under  the  circumstances,  be  held  liable  for  such  a 
willful  and  unlawful  act.  This  is  not  a  private  action  against  the 
wrong-doer ;  it  is  brought  to  recover  a  penalty  for  a  wrong  to  the 
people  of  the  State  of  New  York  and  is  prosecuted  for  the  purpose 
of  punishment  and  to  deter  others  from  offending  in  like  manner. 

In  Huntington  v.  Attrill,  146  U.  S.  668,  Mr.  Justice  Gray,  in 
discussing  this  subject,  said :  "The  test  whether  a  law  is  penal,  in 
the  strict  and  primary  sense,  is  whether  the  wrong  sought  to  be 
redressed  is  a  wrong  to  the  public  or  a  wrong  to  the  individual. 
According  to  the  familiar  classification  of  Blackstone:  'Wrongs 
are  divided  into  two  sorts  or  species :  private  wrongs  and  public 
wrongs.  The  former  are  an  infringement  or  privation  of  the  pri- 
vate or  civil  rights  belonging  to  individuals,  considered  as  in- 
dividuals, and  are  thereupon  frequently  termed  civil  injuries.  The 
latter  are  a  breach  and  violation  of  public  rights  and  duties, 
which  affect  the  whole  community,  considered  as  a  community; 
and  are  distinguished  by  the  harsher  appellation  of  crimes  and 
misdemeanors." 

While  the  authorities  upon  the  main  point  under  consideration 
are  somewhat  conflicting,  yet  I  am  of  the  opinion  that  the  sounder 
rule  is,  that  the  holder  of  a  license  certificate  cannot  be  made  to 
suffer  for  the  unlawful  act  of  his  clerk,  committed  without  his 
knowledge  or  consent.  Any  other  rule  would  certainly  work  great 
injustice  to  the  holder  of  the  liquor  tax  certificate.  He  could  have 
his  license  taken  from  him  and  be  deprived  of  all  rights  and  privi- 
leges thereunder  and  compelled  to  pay  the  penalty  prescribed  by 
statute,  simply  because  his  servant  for  some  petty  grievance 
sold  liquor  contrary  to  law  and  for  the  express  purpose  of 
injuring  his  master.  It  seems  to  me  that  the  statute  will  bear 
no  such  harsh  construction.    It  would  require  a  clear  expression 
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of  the  intent  of  the  Legislature  to  justify  a  construction  of  the 
statute  which  would  expose  an  innocent  man  to  a  disgraceful 
punishment  for  the  unlawful  act  of  his  clerk  committed  without 
his  consent  or  knowledge. 

The  American  and  English  Encyclopedia  of  Law  (volume  17 
[2d  ed.],  page  386),  states  the  rule  as  follows:  "The  general  rule 
is  well  settled  that  the  master  is  not  criminally  liable  for  the  acts 
of  his  servant  or  agent  done  contrary  to  his  orders  and  without 
any  authority,  express  or  implied,  merely  because  they  are  within 
the  course  of  his  business  and  Avithin  the  scope  of  the  servant's 
employment.  Unless  there  is  some  statutory  provision  either  ex- 
pressly or  impliedly,  modifying  or  abrogating  this  rule,  it  applies, 
of  course,  to  acts  done  by  servants  or  agents  in  violation  of  the 
liquor  laws  as  well  as  to  other  acts  which  are  criminal  at  common 
law  or  made  so  by  statute.  It  has  accordingly  been  held  that  a 
sale  of  intoxicating  liquors  by  a  servant  or  agent,  for  whatever 
cause  illegal,  will  not  render  the  master  liable  if  done  without  his 
authority  and  consent  or  in  violation  of  his  instructions." 

This  rule  has  received  the  approval  of  the  courts  in  a  large 
number  of  the  States. 

In  the  Matter  of  Lyman,  160  N.  Y.  102,  Judge  O'Brien,  in  speak- 
ing for  the  court,  said :  "If  in  this  case  Stevens  was  trafficking  in 
liquors  contrary  to  statute,  he  was  liable  to  criminal  prosecu- 
tion, and  if  convicted  the  same  question  would  then  arise  that  has 
been  presented  before,  and  that  is  whether  the  certificate  of  the 
company  could  be  forfeited  for  his  wrongful  act  committed,  so  far 
as  appears,  without  its  consent  or  knowledge.  It  has  been  held 
that  under  such  circumstances  the  holder  of  the  license  cannot  be 
made  to  suffer  even  for  the  unlawful  act  of  his  bartender,  though 
the  latter  had  been  duly  convicted." 

In  People  ex  rel.  Friel  v.  Commissioners,  2  App.  Div.  89,  it  ap- 
peared that  one  Kate  Mixture  was  convicted  of  selling  beer  on 
Sunday  at  the  place  of  business  of  Friel,  and  that  thereupon  the 
commissioners  of  excise  revoked  his  license.  The  return  did  not 
show  that  Kate  Mixture  sold  the  beer  by  permission  of  Friel  and 
it  was  not  shown  that  she  was  not  a  member  of  his  family.  The 
court  held  that  the  revocation  could  not  be  sustained,  as  the 
essential  facts  that  the  sale  had  been  made  by  permission  of  the 
licensee  and  by  a  woman  not  a  member  of  his  family  had  not  been 
proved. 

Ample  provision  is  made  in  the  Liquor  Tax  Law  for  the  punish- 
ment of  clerks,  servants  or  agents,  who  violate  the  law. 
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The  language  of  subdivision  3  of  section  34  of  the  Liquor  Tax 
Law,  pertaining  to  penalties  for  violations  of  the  act,  in  sub 
stance  is  as  follows :  If  there  should  be  two  convictions  of  clerks, 
servants,  agents  or  employees  of  a  holder  of  a  liquor  tax  certifi 
cate  for  a  violation  of  any  provision  of  this  act  the  liquor  tax  cer- 
tificate of  the  principal  would  be  forfeited  and  the  said  principal 
would  be  deprived  of  all  rights  and  privileges  thereunder. 

If  the  construction  contended  for  by  the  learned  counsel  for  the 
plaintiff  is  correct,  why  would  not  the  first  conviction  revoke  his 
license?  It  seems  to  me  that  the  proper  interpretation  of  this  sec- 
tion is,  if  the  agent  or  clerk  is  convicted  of  a  violation  of  the  law, 
then,  if  the  principal  retains  him,  he  does  it  at  his  peril,  because 
the  second  conviction  revokes  his  license. 

It  is  evident  that  this  section  was  intended  to  apply  to  clerks 
agents  and  employees  who  violated  the  Liquor  Tax  Law  without 
the  knowledge  or  consent  of  the  principal.  If  the  master  knew 
that  his  servant  was  selling  liquor  in  violation  of  the  statute  and 
permitted  him  to  do  the  unlawful  act,  his  license  might  be  revoked 
even  though  the  servant  was  not  convicted.  He  would  be  guiltj 
of  a  misdemeanor  and  if  indicted  and  convicted  would  be  subject 
to  a  fine  and  imprisonment. 

Westchester  County  v.  Dressner,  23  App.  Div.  218,  was  an 
action  to  recover  a  penalty  for  a  sale  by  an  unlicensed  person  in 
violation  of  the  Public  Health  Law.  The  court  said,  at  page  218  -. 
"In  an  action  such  as  this,  to  recover  a  statutory  penalty,  where  it 
distinctly  appeared  that  the  alleged  violation  was  committed  not 
by  the  defendant  personally,  but  by  his  servant,  I  think  the  de- 
fendant was  entitled  to  show  that  the  act  was  committed  against 
his  express  directions,  if  such  directions  were  given  in  good  faith 
and  with  an  honest  intent  and  desire  and  a  reasonable  expecta- 
tion that  they  should  and  would  be  obeyed." 

In  the  case  of  People  v.  Utter,  44  Barb.  170,  it  was  held  that  in 
order  to  warrant  a  conviction  of  a  licensed  tavern-keeper,  under 
the  act  of  1857,  chapter  628,  for  selling  at  his  bar  on  Sunday, 
proof  must  be  made  of  an  intent  on  the  part  of  the  defendant  to 
violate  the  statute.  Where  the  sale  is  not  made  by  the  defendant 
personally  or  in  his  presence,  the  presumption  of  his  innocence  is 
not  overcome  by  merely  showing  that  the  sale  was  made  on  his 
premises  by  his  bartender,  unless  the  evidence  also  shows  that  the 
defendant  in  some  manner  participated  in  it,  connived  at  it  or 
assented  to  it. 
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A  case  similiar  to  the  one  under  consideration  arose  in  Missouri 
(Town  of  Kirkwood  v.  Autenreith,  21  Mo.  App.  73),  which  was  a 
prosecution  for  violating  an  ordinance  in  selling  liquor  without  * 
license  and  was  essentially  a  penal  action,  being  described  as  civil 
in  form  and  not  strictly  criminal  in  character.  Here  the  trial 
judge  had  instructed  the  jury  that  "if  they  found  that  the  liquor 
was  sold  upon  the  defendant's  premises,  at  the  dates  charged,  by  a 
person  in  the  defendant's  employ,  they  must  find  for  the  plaintiff, 
unless  they  further  find  that  it  was  sold  contrary  to  the  defen- 
dant's orders  and  without  his  knowledge  or  consent ;  and  that  the 
burden  of  proof  that  such  orders  were  given,  that  they  were  bona 
fide  and  not  colorable,  and  that  the  defendant  had  no  knowledge 
of  their  violation,  was  upon  the  defendant." 

In  Verona  Central  Cheese  Co.  v.  Murtaugh,  50  N.  Y.  314,  Judge 
Allen,  in  speaking  for  the  court,  at  page  319,  said :  "One  is  liable 
for  the  unlawful  sale  of  spirituous  liquors  on  his  premises,  with 
his  assent,  by  a  servant  or  agent  employed  in  his  business.  But 
the  sale  by  his  servant  and  agent  is  only  prima  facie  evidence  of 
the  assent  of  the  employer,  and  may  be  rebutted."  Rex  v.  Almon, 
5  Bur.  2686 ;  Commonwealth  v.  Nichols,  10  Met.  259. 

It  appeared  from  the  evidence  in  Commonwealth  v.  Wachen- 
dorf,  141  Mass.  270,  that  the  defendant  had  a  license  and  the  com- 
plaint charged  that  he  unlawfully  sold  intoxicating  liquors  be- 
tween the  hours  of  eleven  at  night  and  six  in  the  morning,  and  it 
was  said  in  the  opinion  that  the  defendant  was  not  liable  crim- 
inally as  seller,  when  the  sale  proved  was  made  by  a  servant  with- 
out his  knowledge,  in  opposition  to  his  will,  and  was  in  no  wa,y 
participated  in  or  approved  by  him. 

It  was  held  in  Anderson  v.  State,  22  Ohio  St.  305,  that  where, 
in  a  prosecution  for  unlawfully  selling  intoxicating  liquor,  it  ap- 
peared by  the  evidence  for  the  State  that  the  sale  was  made  by  an 
agent  of  the  defendant  in  charge  of  the  establishment  where  the 
liquor  was  sold,  it  was  competent  for  the  defendant  to  rebut  the 
presumption  of  prima  facie  agency,  which  the  evidence  makes 
against  him  by  showing  that  the  sale  was  in  fact  made  without 
his  authority  and  against  his  directions. 

In  Neideiser  v.  State,  53  Tenn.  (6  Bax.)  499,  it  was  held  that  it 
should  be  left  to  the  jury  to  say  from  the  circumstances  whether  or 
not  the  owner  had  knowledge  of  the  unlawful  selling.  It  was  error 
to  tell  the  jury  that  the  facts  stated  in  the  charge  would,  as  a  matter 
of  law,  raise  a  presumption  of  knowledge.    What  circumstances 
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would  be  sufficient  to  establish  the  fact  of  knowledge  was  alone 
for  the  jury  to  determine.  The  owner  would  not  be  guilty  without 
knowledge  of  the  fact.  The  court  says :  "It  is  a  general  principle 
that  no  one  should  be  held  criminally  responsible  for  the  act  of 
another,  unless  he  counsel,  or  aid,  or  consent  to  the  act,  except  it 
might  be  in  cases  where  the  statute  is  so  framed  as  to  make  a  man 
criminally  responsible  for  failing  to  prevent  the  crime  of  another. 

"The  barkeeper  would  certainly  be  guilty  of  the  offense,  and  if 
the  owner  or  proprietor  had  knowledge  that  the  retailing  was 
going  on,  and  either  directly  permitted  it  or  tacitly  consented  to 
it,  by  failing  to  interfere  and  prevent  further  sale,  he  would  cer- 
tainly be  guilty;  but  if,  without  his  knowledge  and  against  his 
consent  and  directions,  the  bartender  should;  upon  his  own  mo- 
tion, commit  the  offense,  the  proprietor  would  not  be  guilty." 

I  am  of  the  opinion  that  this  action  cannot  be  maintained  and 
that  the  case  was  properly  disposed  of  at  the  Trial  Term.  The 
motion,  therefore,  for  a  new  trial  is  denied,  with  ten  dollars  costs 
to  the  defendant  Burkhard. 

Motion  denied,  with  ten  dollars  costs. 


Supreme  Court,  Erie  Special  Term,  September,  1903.  Reported.  41  Misc.  389. 

Matter  of  the  Petition  of  Lewis  Eogers  for  an  Order  Directing  a 
Special  Town  Meeting  to  be  Held  in  the  Town  of  Carlton,  under 
the  Provisions  of  the  Liquor  Tax  Law. 

Liquor  Tax  Law — Resubmission  of  local  option. 

Where  a  submission  of  local  option  is  alleged  to  have  been  improper 
because  the  petition  was  not  signed  and  acknowledged  by  the  requisite 
number  of  electors,  section  16  of  the  Liquor  Tax  Law  affords  no  authority 
for  ordering  a  special  town  meeting  for  a  resubmission  and  this  because  . 
the  filing  of  the  same  petition  is  made  by  the  statute  the  basis  of  the  order 
for  a  resubmission  and  if  the  petition  is  defective  it  cannot  be  made 
sufficient  by  the  court's  order. 

Application  for  an  order  directing  a  special  town  meeting  to 
be  held  in  the  town  of  Carlton  under  the  provisions  of  the  Liquor 
Tax  Law.  i  •  •  - 
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W.  C.  Ramsdale  and  Thomas  A.  Kirby,  for  petitioner. 
Royal  R.  Scott,  for  State  Commissioner  of  Excise. 

Kruse,  J.  It  is  contended  on  behalf  of  the  petitioner  that  the 
town  meeting  held  on  March  10,  1903,  at  which  the  questions  pro- 
vided for  in  section  16  of  the  Liquor  Tax  Law  were  submitted, 
was  invalid  for  the  reason  that  the  petition  which  was  filed  in  the 
office  of  the  town  clerk  was  not  signed  and  acknowledged  by  the 
requisite  number  of  voters. 

A  former  application  was  heretofore  made  by  a  resident  of  the 
town  for  a  writ  of  certiorari  requiring  the  county  treasurer  to 
issue  a  liquor  tax  certificate,  attacking  said  election  upon  the 
same  ground  and  contending  that  it  was  void  and  of  no  effect ;  and 
that  the  status  of  said  town  as  regards  the  sale  of  intoxicating 
liquors  was  not  affected  thereby,  such  sale  being  permitted  under 
a  former  town  meeting.  This  application  was  denied  upon  the 
ground  that  the  duties  of  the  county  treasurer  were  ministerial 
only,  and  that  he  was  controlled  by  the  certificate  of  the  town 
clerk  which  was  filed  with  him,  showing  upon  its  face  that  such 
an  election  had  been  held.  If  this  election  is  illegal  and  void  it 
would  seem  that  persons  who  desire  to  avail  themselves  of  the 
right  to  traffic  in  liquors  are  entitled  to  relief  in  some  form  estab- 
lishing that  right,  yet  I  think  I  am  compelled  to  deny  this  applica- 
tion for  want  of  authority  under  the  provisions  of  the  Liquor 
Tax  Law. 

The  petitioner  seeks  to  have  this  question  resubmitted  and  in- 
fuse life  into  this  defective  petition  by  the  aid  of  an  order  of  this 
court  under  the  provisions  of  section  16  of  that  law,  which  reads- 
as  follows:  "If  for  any  reason  except  the  failure  to  file  any 
petition  therefor,  the  four  propositions  provided  to  be  submitted 
herein  to  the  electors  of  a  town  shall  not  have  been  properly  sub- 
mitted at  such  biennial  town  meeting,  such  propositions  shall  be 
submitted  at  a  special  town  meeting  duly  called.  But  a  special 
town  meeting  shall  only  be  called  upon  filing  with  the  town  clerk 
the  petition  aforesaid  and  an  order  of  the  supreme  or  county 
court,  or  a  justice  or  judge  thereof,  respectively,  which  may  be 
granted  upon  eight  days  notice  to  the  state  commissioner  of 
excise,  sufficient  reason  being  shown  therefor." 

Counsel  for  petitioner  lay  stress  upon  the  word  "any"  in  the 
clause  'except  the  failure  to  file  any  petition  therefor,"  and  sug- 
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gest  that  although  the  petition  does  not  comply  with  the  statute 
as  regards  the  number  of  petitioners  and  the  acknowledgment  by 
them  as  required,  it  is  sufficient  to  afford  the  relief  sought  by  this 
proceed  -ng;  that  the  statute  does  not  say  in  terms  the  petition, 
and.  therefore,  contend  that  the  defect  in  this  petition  although  it 
forms  the  very  basis  of  calling  the  special  town  meeting,  may  be 
cured  by  an  order  of  the  court.  But  it  is  observed  that  the  section 
referred  to  expressly  provides  that  a  special  town  meeting  shall 
only  be  called  upon  filing  with  the  town  clerk  the  petition  afore- 
said and  an  order  of  the  court. 

It  would  seem  that  this  petition  must  be  a  substantial  com- 
pliance with  the  terms  of  the  act  to  afford  any  basis  for  a  special 
town  meeting.  And  if  it  does  not  so  comply  with  the  law,  no 
validity  can  be  given  to  it  by  the  aid  of  the  order  of  the  court.  Of 
course,  it  need  not  be  suggested  that  if  the  petition  was  a  substan- 
tial compliance  with  the  provisions  of  this  section,  then  the  elec- 
tion already  had  which  was  adversely  to  the  right  to  traffic  in 
liquors  was  effective,  and  that  the  petitioner,  or  any  other  person 
designing  to  traffic  in  liquor,  is  entitled  to  no  relief. 

I  think  the  application  must  be  denied  upon  the  ground  of  want 
of  power  to  make  the  order. 

The  application  is  denied  accordingly,  without  costs. 

Application  denied,  without  costs. 


.  Supreme    Court,    New   York    Special    Term,    September,  1903.    Reported. 

41    Misc.  392. 

Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Commis- 
sioner of  Excise,  for  an  Order  Revoking  and  Canceling  Liquor 
Tax  Certificate  No.  1,487,  Issued  to  Lena  Neus. 

Liquor  Tax  Law — Petition  for  revocation — Unverified  answer  permissible 
— No  revocation  without  proof  of  violation. 
A  petition  by  the  State  Commissioner  of  Excise  for  revocation  of  a 
liquor  tax  certificate  is  sufficient  if  it  states  the  material  facts  on  Ms 
information  and  belief  and  then  alleges  the  source  of  the  former  and  the 
grounds  of  the  latter  to  be  the  public  records  of  his  office  and  those  of 
his  special  deputy  and  the  annexed  affidavits  of  two  other  persons  as  to 
the  probative  facts. 
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The  amendment  (Laws  of  1903,  chap.  486,  §  12)  to  subdivision  2  of 
section  28  of  the  Liquor  Tax  Law,  abolishing  the  prior  requirement  that 
the  holder  of  a  liquor  tax  certificate  must  upon  the  return  of  an  order  to 
show  cause  why  his  certificate  should  not  be  revoked  suffer  revocation, 
unless  he  files  a  verified  answer  denying  each  and  every  violation  alleged 
and  raises  an  issue  as  to  some  material  fact  in  the  petition,  and  per- 
mitting, instead,  the  filing  of  an  unverified  answer  and  providing  for  a 
hearing  of  the  proofs,  has  made  that  particular  part  of  saicT  subdivision  2 
constitutional. 

But  even  if  the  liquor  tax  certificate  holder  files  no  answer — and  he 
may  lawfully  remain  silent — his  certificate  cannot  be  revoked  unless 
sufficient  proof  of  the  violations  charged  against  him  is  made  to  justify 
revocation. 


Proceedings  under  the  Liquor  Tax  Law  to  revoke  and  cancel  a 
liquor  tax  certificate. 

Herbert  H.  Kellogg,  for  petitioner. 

Paskusz  &  Cohen,  for  respondent. 

Bischoff,  J.  The  petition  in  this  case,  supported  as  it  is  by  the 
affidavits  of  Alfred  Tanner  and  Duane  B.  Stillman,  is  sufficient  to 
confer  jurisdiction  upon  the  court  in  this  proceeding.  It  is  un- 
doubtedly true  that  jurisdiction  is  not  conferred  unless  a  petition 
is  presented  in  which  all  the  material  facts  are  stated,  and  if, 
upon  information  and  belief,  disclosing  the  source  of  the  informs- 
tion  or  the  grounds  of  the  belief.  Matter  of  Peck  v.  Cargill,  167 
N.  Y.  391.  But  the  petition  in  this  case  clearly  alleges  the  source 
of  petitioner's  information,  and  the  grounds  of  his  belief  as  to  the 
material  facts  stated  upon  information  and  belief,  to  be  the  public 
records  of  the  office  of  the  State  Commissioner  of  Excise,  and  of 
the  special  deputy  commissioner  of  excise  for  the  boroughs  of 
Manhattan  and  the  Bronx,  and  also  the  affidavits  of  Alfred  Tan- 
ner and  Duane  B.  Stillman,  attached  to  said  petition,  and  made  a 
part  thereof  as  fully  as  if  therein  set  forth.  See  Matter  of  Culli- 
nan  (Micha  Certificate),  76  App.  Div.  362;  affd.,  173  N.  Y.  610. 

The  determination  of  the  Appellate  Division  in  that  case,  upon 
a  similar  state  of  facts,  undoubtedly  is  controlling,  Justice  Wood- 
ward saying:  "But,  in  the  matter  now  before  us,  while  the  for- 
mal petition  of  the  State  Commissioner  of  Excise  was  made  on 
information  and  belief,  as  it  necessarily  must  be  in  a  large  num- 
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ber  of  cases,  where  he  is  called  upon  to  act,  the  petition  is  accom- 
panied by  the  affidavits  of  two  men,  and  these  affidavits  are  made 
a  part  of  the  petition,  in  which  they  detail  minutely  the  facts  on 
which  the  petition  is  based,  and  these  affidavits  allege  upon  the 
personal  knowledge  of  the  men  making  them  the  violations  of  the 
Liquor  Tax  Law,  which,  if  established,  justify  the  revocation  of 
the  certificate.  This  is,  it  seems  to  us,  a  full  compliance  with  the 
provisions  of  the  statute." 

The  only  question,  therefore,  requiring  serious  consideration  is, 
whether  the  amendment  of  the  Liquor  Tax  Law  (Laws  of  1903, 
chap.  486),  has  rendered  subdivision  2  of  section  28  valid  and 
constitutional.  The  provision  of  the  law  requiring  the  holder  of  a 
liquor  tax  certificate  on  an  order  to  show  cause  why  the  same 
should  not  be  revoked  to  file  a  verified  answer  raising  an  issue  as 
to  some  material  fact  in  the  petition  has  conclusively  been  held 
invalid.  Matter  of  Peck  v.  Cargill,  167  N.  Y.  391.  In  the  amend- 
ment of  subdivision  2  of  section  28  of  the  Laws  of  1903  the  re- 
quirement that  a  verified  answer  should  be  interposed  has  been 
omitted,  and  the  provision  reads  that  on  the  return  day  of  such 
order,  the  justice,  judge  or  court  before  whom  the  same  is  return- 
able shall  grant  an  order  revoking  and  cancelling  the  liquor  tax 
certificate  unless  the  holder  of  said  liquor  tax  certificate  "shall 
present  and  file  an  answer  to  the  said  petition,  which  answer 
denies  each  and  every  violation  of  the  Liquor  Tax  Law  alleged  in 
the  petition,  and  raises  an  issue  as  to  any  of  the  facts  material  to 
the  granting  of  such  order,  in  which  event  the  said  justice,  judge 
of  court  shall  hear  the  proofs  of  the  parties,  and  may,  if  deemed 
necessary  or  proper,  take  testimony  in  relation  to  the  allegations 
of  the  petition  or  answer,  or  appoint  a  referee  to  take  proofs  in 
relation  thereto,  etc." 

The  vice  of  the  statute  as  it  stood  before  the  amendment  was 
pointed  out  in  the  prevailing  opinion  in  the  Matter  of  Peck  v. 
Cargill,  supra,  wherein  Judge  O'Brien  says:  "Moreover,  it  is 
plain  that  what  the  statute  practically  provides  for  is  that  in  such 
cases  the  accused  shall  be  presumed  to  be  guilty  unless  he  denies 
his  guilt  under  oath.  If  he  omits  to  deny  the  statements  of  the 
petition  on  oath,  the  facts  charged  are  to  be  taken  as  confessed  and 
a  forfeiture  follows.  If  the  party  against  whom  the  proceeding  is 
instituted  is  really  guilty  of  the  offense  charged,  he  is  thus  com- 
pelled to  confess  his  guilt  either  by  his  oath  or  by  silence,  and 
then  the  forfeiture  of  his  property  rights  follow.    He  has  no  other 
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alternative,  unless  he  is  tempted  to  tamper  with  his  conscience 
and  deny  the  truth  on  oath.    It  is  not  competent  for  the  legisla- 
_  ture  to  place  a  citizen  in  such  a  disadvantageous  position  in  order 
to  protect  his  liberty  or  his  property." 

The  Legislature  has  done  away  with  the  necessity  of  a  verified 
answer,  and  permitted  the  raising  of  an  issue  to  be  determined  by 
the  justice,  judge  or  court  without  such  requirement,  and  this 
seems  to  meet  the  vice  pointed  out  in  the  Matter  of  Peck  v.  Car- 
gill,  supra.  The  court  there  held  that  it  is  not  competent  for  the 
Legislature  to  require  a  person  to  confess  his  guilt  either  by  his 
oath  or  by  silence,  with  a  forfeiture  of  his  property  rights  in 
either  event ;  that  in  any  proceeding  by  the  State  to  deprive  him  of 
the  one  or  the  other,  the  facts  which  in  law  justify  it  must  be 
alleged  and  established,  and  that  the  Legislature  cannot  effec- 
tively provide  that  it  may  be  inferred  or  presumed  from  the 
silence  of  the  party  accused,  or  from  his  failure  to  answer  under 
oath,  that  he  is  guilty,  and  thus  suffer  a  forfeiture  of  his  property 
rights.  And  to  emphasize  this  the  court  says :  "This  is  especially 
true  when  the  acts  charged  are  not  only  the  basis  of  a  penalty  or 
a  forfeiture,  but  constitute  a  crime.  It  is  the  constitutional  right 
of  the  party  charged  with  the  commission  of  acts  which,  if  true, 
constitute  a  crime  or  create  a  penalty  or  impose  a  forfeiture  to 
answer  without  verification.  No  law  can  be  valid  which  directly 
01  indirectly  compels  a  party  to  accuse  or  incriminate  himself  or 
to  testify  by  affidavit  or  otherwise  with  respect  to  his  guilt  or 
innocence." 

Under  this  authority,  therefore,  the  provision  rendering  it  un- 
necessary to  file  a  verified  answer,  and  permitting  the  service  of 
an  unverified  answer,  meets  the  constitutional  objection  to  the 
law  as  it  stood,  but  it  does  not  follow  from  this  that  the  mere  si- 
lence of  the  respondent,  that  is,  failure  to  interpose  an  answer  to 
the  petition,  renders  it  competent  and  lawful  for  the  court  to 
work  a  forfeiture  from  such  silence.  Notwithstanding  this  fact, 
though  respondent  remain  silent,  and  this  he  has  a  right  to  do 
under  our  Constitution,  it  becomes  incumbent  upon  the  court  to 
take  proofs  of  the  facts  alleged  in  the  petition  in  the  manner  pro- 
vided by  the  statute,  and  determine  the  case  accordingly.  From 
this  it  follows  that  the  respondent  is  not  required  to  file  an  an- 
swer to  the  petition,  but  may  content  himself  by  his  silence, 
whereupon  the  proof  of  the  allegations  of  the  petition  must  be 
presented  for  further  action.     See  Matter  of  Cullinan   (Babski 
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Certificate),  40  Misc.  Rep.  583;  Matter  of  Cullinan   (Kray  Cer- 
tificate), 82  App.  Div.  445. 

Petitioner  may,  therefore,  have  an  order  of  reference  to  take 
proofs  herein,  a  motion  for  final  order  to  come  on  to  be  heard 
thereafter  on  the  usual  notice. 

Ordered  accordingly. 


Supreme    Court,    New    York    Special    Term,    September,    1903.    Reported. 

41   Misc.  404. 


The  People  ex  rel.  A.  Hupfel's  Sons,  Relator,  v.  Patrick  W. 
Cullinan,  Respondent. 

Liquor  Tax  Law — Rebate. 

The  right  to  a  rebate,  upon  a  voluntary  surrender  of  a  liquor  tax 
certificate,  is  not  defeated  by  one  conviction  of  an  employee  of  the  holder 
of  the  certificate  nor  by  the  fact  that  on  Sunday  he  had  a  door  and 
entrance  to  his  premises  from  the  street  open  and  unlocked,  there  having 
been  no  complaint  or  prosecution  or  action  in  regard  to  this  violation  ol 
the  statute. 

Motion  for  a  writ  of  mandamus. 

Guggenheimer,  Untermyer  &  Marshall,  for  relator. 

H.  H.  Kellogg,  for  respondent. 

Geeenbaum,  J.  The  relator  moves  for  a  mandamus  requiring 
the  respondent  to  issue  two  orders,  one  on  the  State  Treasurer  and 
the  other  on  the  comptroller  of  the  city  of  New  York  for  the  pay 
ment  of  the  rebate  alleged  to  be  due  upon  the  surrender  of  a 
liquor  tax  certificate  issued  to  one  Joseph  F.  Florence,  relator's 
assignor.  The  answer  interposed  to  the  petition  in  effect  sets  up  as 
grounds  for  the  denial  of  -the  motion,  first,  a  conviction  of  an  em- 
ployee of  said  Florence,  arising  out  of  a  violation  of  the  pro- 
visions of  the  Liquor  Tax  Law,  by  reason  of  the  sale  of  liquors  on 
Sunday,  September  14,  1902,  on  the  premises  mentioned  in  the 
liquor  tax  certificate,  and  secondly,  a  violation  of  subdivision  G, 
section  31  of  the  Liquor  Tax  Law  in  "having  open  and  unlocked 
a  door  and  entrance  from  the  street,  alley,  yard,  hallway,  room 
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and  adjoining  premises  to  the  room  in  said  premises  where  liquors 
were  sold,"  on  said  fourteenth  day  of  September.  The  parties 
have  stipulated  for  the  purposes  of  this  motion  to  concede  that  the 
foregoing  allegations  may  be  deemed  true.  It  is  admitted  that  the 
petitioner  holds  an  assignment  of  the  tax  certificate ;  that  the  tax 
certificate  was  surrendered  to  the  special  deputy  commissioner  of 
excise  with  a  petition  for  the  cancellation  thereof,  and  for  the 
payment  of  the  rebate  for  the  unexpired  term,  and  that  in  com- 
pliance with  the  provisions  of  the  statute,  the  amount  of  rebate 
then  due  upon  the  certificate  for  the  unexpired  term  was  com- 
puted and  duplicate  receipts  therefor  were  issued.  It  also  ap- 
pears that  in  the  printed  form  of  application  for  a  surrender  of 
certificate  prepared  by  the  excise  commissioner  and  used  in  this 
case,  there  is  a  statement  that  the  holder  of  the  certificate  "had 
not  violated,  nor  been  arrested,  nor  indicted  for  violation  of  the 
Liquor  Tax  Law,"  and  the  respondent  contends  that  this  state- 
ment, in  view  of  the  concession  made  in  the  stipulation,  was  false, 
and  that  the  petitioner's  claim  to  the  rebate  is  thereby  defeated. 
Section  25  of  the  Liquor  Tax  Law  provides  that  if  a  person  "hold- 
ing a  liquor  tax  certificate  and  authorized  to  sell  liquors  under 
the  provisions  of  this  act,  against  whom  no  complaint,  prosecu- 
tion or  action  is  pending  on  account  of  any  violation 
thereof  *  *  *  and  before  arrest  or  indictment  for  a  violation 
of  the  liquor  tax  law,  cease  to  traffic  in  liquors  during  the  term 
for  which  the  tax  is  paid  under  such  certificate,  such  *'  *  * 
person  *  *  *  may  surrender  such  tax  certificate,"  etc.  Then 
follow  the  provisions,  among  others,  following :  "If  within  thirty 
days  from  date  of  the  receipt  of  such  certificate  by  the  state  com- 
missioner of  excise,  the  person  surrendering  such  certificate  shall 
be  arrested  or  indicted  for  a  violation  of  the  liquor  tax  law,  or 
proceedings  shall  be  instituted  for  the  cancellation  of  such  cer- 
tificate, or  an  action  shall  be  commenced  against  him  for  pen- 
alties, such  petition  shall  not  be  granted  until  the  final  determina- 
tion of  such  proceedings  or  action,  and  if  the  said  petitioner  be 
convicted,  or  said  action  or  proceedings  determined  against  him, 
said  certificate  shall  be  cancelled  and  all  rebate  thereon  shall  be 
forfeited,  but- if  such  petitioner  be  acquitted  and  such  proceedings 
or  action  against  him  be  dismissed  on  the  merits,"  then  it  is  pro- 
vided that  the  rebate  shall  be  paid.  Section  34  of  the  Liquor  Tax 
Law  expressly  provides  that  two  convictions  of  an  employee  of 
the  holder  of  a  liquor  tax  certificate  shall  deprive  the  principal 
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"of  any  right  to  any  rebate  of  any  portion  of  the  tax  paid  there 
on."  Respondent  argues  that  the  conviction  of  the  employee  for  a 
violation  is  equivalent  to  the  conviction  of  the  principal,  and  is 
sufficient  to  defeat  the  right  to  the  rebate  under  section  25.  A 
proper  construction  of  a  given  provision  of  the  Liquor  Tax  Law 
requires  a  reading  of  all  parts  of  the  act  bearing  upon  the  mat- 
ters involved  in  such  provision.  The  special  provision  of  section 
34  declaring  not  only  a  forfeiture  of  the  certificate,  but  a  depriva- 
tion of  the  right  of  the  principal  to  rebate  in  case  of  two  convic- 
tions of  a  servant,  would  seem  to  show  a  clear  intention  not  to 
deprive  the  right  of  the  holder  of  the  certificate  in  case  of  but  one 
conviction  of  a  servant,  and  this  sufficiently  explains  why  no 
special  mention  is  made  in  section  25  to  the  case  of  a  conviction 
of  a  servant,  agent,  bartender  or  employee.  If  respondent's  con- 
struction prevail,  then  what  necessity  was  there  for  explicitly 
declaring  in  section  34  that  the  principal  was  not  entitled  to  a 
rebate?  It  would  have  sufficed  to  have  merely  stated  that  the  cer- 
tificate was  forfeited  in  case  of  two  convictions,  inasmuch  as  no 
rebate  is  allowed  under  section  25,  excepting  upon  a  voluntary  sur 
render  of  the  certificate.  As  meaning  should  be  given  to  the  delib- 
erate use  of  words  in  a  statute,  where  possible,  it  would  seem 
proper  to  hold  that  if  the  law  deliberately  declares  that  two  con- 
victions of  an  employee  will  defeat  the  right  to  a  rebate,  that  it 
thereby  intended  to  declare  that  said  right  shall  exist  in  case  of  but 
one  such  conviction.  The  respondent  further  contends  that  the  peti- 
tion upon  the  surrender  of  the  certificate  was  false  in  stating  that 
the  holder  "had  not  violated  the  Liquor  Tax  Law,"  in  view  of  the 
concession  by  the  stipulation  of  the  truth  of  the  allegation  in  the 
answer  that  a  door  was  open  and  unlocked  in  violation  of  sub- 
division "g,"  section  31.  The  quotations  from  the  Liquor  Tax  Law, 
to  which  reference  has  been  made,  show  that  it  is  not  necessary  in 
applications  for  a  rebate  to  state  in  the  petition  that  the  holder 
had  not  violated  any  of  the  provisions  of  the  Liquor  Tax  Law,  and 
that  it  need  only  appear  that  "no  complaint,  prosecution  or 
action  is  pending  on  account  of  any  violation,"  and  that  the 
holder  of  the  certificate  ceased  trafficking  in  liquors  under  such 
certificate  "before  arrest  or  indictment  for  a  violation  of  the 
Liquor  Tax  Law."  There  was  no  action  or  proceeding  brought  for 
the  violation  alleged  in  the  answer,  and  as  there  is  no  warrant  for 
reading  into  the  act  something  which  does  not  appear  to  have  been 
contemplated  by  the  law-making  power,  I  am  of  the  opinion  that 
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it  was  not  intended  to  take  away  the  right  to  the  rebate  for  a  vio- 
lation not  judicially  determined  in  accordance  with  the  provisions 
of  law.    A  peremptory  writ  should  issue  as  prayed  for,  with  costs, 


Writ  issued,  with  costs. 


Supreme  Court,  St.    Lawrence  Special   Term,  September,  1903.   Reported. 

41   Misc.  407. 

Matter  of  the  Petition  of  Anna  McMonagle,  for  an  Order  Ee- 
voking  and  Cancelling  Tax  Certificate,  No.  27,184,  Issued  to 
Naomi  N.  Wainwright. 

Liquor  Tax  Law — Revocation  of  certificate — False  statements  in  the 
application— 'Bedrooms — Entrances. 

If  statements  in  an  application  for  a  liquor  tax  certificate  are  false 
when  made  and  the  place  is  not  then  entitled  to  a  certificate,  revocation 
of  it  cannot  be  defeated  by  subsequently  changing  the  physical  conditions 
of  the  place  so  as  to  make  it  comply  with  the  statute. 

Where  the  law  requires  that  in  a  hotel  there  shall  be  six  bedrooms  with 
an  independent  access  by  door  from  the  hall,  exclusive  of  those  occupied 
by  the  family  and  servants,  and,  in  order  to  leave  six  rooms  for  guests, 
the  family,  after  the  application  but  before  liquor  is  sold,  vacate  one  of 
the  bedrooms  and  lodge  in  a  hall  into  which  five  of  the  other  bedrooms 
open,  the  remaining  bedroom  being  upon  another  floor — this  is  not  in 
compliance  with  the  law,  as  such  use  of  the  hallway  makes  it  practically 
a  bedroom. 

The  phrase,  in  subdivision  8  of  section  17  of  the  Liquor  Tax  Law,  the 
"nearest  entrance  to  the  premises"  in  which  traffic  in  liquor  is  to  be 
carried  on,  includes  all  entrances. 

A  rear  entrance  by  which  the  barroom  can  be  reached  after  walking  ten 
feet  through  a  hall  is  an  "entrance"  and  if  that  entrance  is  within  two 
hundred  feet  of  the  nearest  entrance  to  a  building  occupied  exclusively  as 
a  dwelling  the  hotel  is  not  entitled  to  a  certificate. 

The  "nearest  entrance  to  the  premises",  referred  to  in  subdivision  8  of 
section  17  of  the  Liquor  Tax  Law,  is  not  the  entrance  to  the  bar  or  bar- 
room, but  the  nearest  entrance  to  the  building  through  which  access  may 
be  had  to  the  bar  or  barroom. 

Proceedings  for  the  revocation  and  cancellation  of  a  liquor 
tax  certificate. 

Kellogg  &  Mulligan,  for  petitioner. 

Ledyard  P.  Hale,  for  respondent. 
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Kellogg,  John  M.,  J.  The  petitioner  seeks  a  revocation  of  the 
liquor  tax  certificate  at  the  Riverside  Hotel  at  the  village  of  Rens- 
selaer Falls  upon  the  ground  of  false  statements  made  by  re- 
spondent in  the  application  for  said  certificate.  Her  husband,  the 
manager  of  the  business,  owned  the  premises  and  they  resided 
there  and  were  familiar  with  the  property  and  its  surroundings, 
had  been  hotel-keepers  for  years  and  he  had  previously  been  con- 
victed under  the  Excise  Law  for  two  offenses,  and  they  each  had 
knowledge  of  the  situation  and  were  familiar  with  the  Excise 
Law. 

First.  The  dining-room  contained  only  144  feet  of  floor  space 
instead  of  150  as  shown  by  the  statement.  Nevertheless  all  guests 
at  the  house  received  reasonable  accommodations  at  the  table,  and 
when  the  dining-room  was  full  guests  were  seated  at  the  table  in 
the  sitting-room,  a  room  not  connected  with  the  other  dining-room 
or  kitchen  except  through  the  main  hall.  Another  dining-room  is 
in  process  of  erection  and  the  court  would  hesitate  to  revoke  a 
certificate  upon  this  matter  standing  alone. 

Second.  The  hotel  does  not  comply  with  the  law  with  reference 
to  the  bedrooms,  and  the  statements  made  by  the  respondent  in 
that  respect  are  false.  When  the  application  was  made  and  a  cer- 
tificate granted  there  were  but  six  rooms  in  the  hotel  furnished  as 
bedrooms  and  one  of  these  rooms  did  not  have  an  independent 
access  by  a  door  opening  into  the  hallway,  but  about  a  month 
after  the  certificate  was  granted  the  excise  department  called  at- 
tention to  this  defect  and  a  door  was  cut  from  the  hall  into  this 
room  and  we  need  not  consider  that  matter  further.  The  family 
of  the  respondent  consists  of  herself  and  husband,  and  they  had 
one  servant  and  at  times  more.  When  the  application  for  the 
certificate  was  made,  June  eighteenth,  the  respondent  and  her  hus- 
band occupied  one  of  the  six  bedrooms.  The  certificate  was  re- 
ceived June  twentieth ;  and  the  sale  of  liquor  on  the  premises  was 
not  begun  until  June  twenty-second.  Upon  June  twenty-second 
the  respondent  and  her  husband  slept  in  a  bed  which  they  had  put 
up  in  the  hallway  of  the  hotel  into  which  the  five  sleeping-rooms 
in  the  second  story  opened,  and  since  that  time  they  have  occupied 
such  hallway  as  their  bedroom,  there  being  no  partition  or  screen 
of  any  kind  between  the  bed  and  the  remainder  of  the  hall.  Or- 
dinary bedroom  furniture  and  their  clothing  are  kept  in  that 
part  of  the  hall.  The  servant,  when  there  was  but  one,  slept  in  the 
attic.    At  the  time  this  proceeding  was  commenced  a  second  ser- 
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vant  was  employed,  and  a  lop  was  fitted  up  in  the  lower  hall  from 
which  the  remaining  bedroom  opens,  and  she  occupied  that  hall 
for  a  sleeping-room  for  about  a  week  when  the  bedroom  in  the  new 
addition  to  the  hotel  was  arranged  and  a  bed  for  both  the  servants 
moved  into  it.  We  do  not  think  this  is  a  compliance  within  the 
statutory  requirements  that  there  shall  be  at  least  six  bedrooms 
exclusive  of  those  occupied  by  the  family  and  servants.  The  re- 
spondent has  in  fact  made  the  hall,  into  which  the  other  bedrooms 
open,  her  bedroom.  A  guest  arriving  late,  or  departing  early,  or 
desiring  to  leave  his  room  in  the  night,  must  pass  through  the 
sleeping-room  of  the  respondent  and  her  husband  to  gain  access 
to  the  hall  below  or  the  street.  And  the  evidence  shows  that 
guests  passed  through  the  hallway  while  the  respondent  was  in 
bed,  only  screened  from  observation  by  the  bed  clothes.  This  ar- 
rangement does  not  constitute  a  hotel  as  defined  by  the  statute. 
When  the  statement  was  made  and  certificate  granted  there  were 
but  five  bedrooms  aside  from  the  one  occupied  by  the  respondent, 
and  her  removal  into  the  hall  into  which  these  bedrooms  opened 
does  not  cure  the  defect  but  now  presents  a  situation  where  under 
section  28,  subdivision  2,  of  the  Liquor  Tax  Law  "The  holder  of 
said  certificate  was  not  entitled  to  receive  or  hold  the  same." 

Third.  There  were  buildings  used  exclusively  as  residences,  the 
nearest  entrance  to  which  were  within  200  feet  of  the 
nearest  entrance  to  the  premises  where  the  liquor  was  to  be  sold 
and  the  statements  in  that  respect  was  false. 

The  Riverside  Hotel,  up  to  the  granting  of  this  certificate,  was 
a  residence,  a  frame  building  all  under  one  roof  and  nearly 
square.  A  hall  ran  through  the  building  from  the  front  to  the 
rear  on  the  ground  floor.  There  was  a  door  opening  into  this  hall 
from  the  street  in  front,  and  another  from  the  hall  at  the  back  of 
the  house.  Along  near  the  center  of  the  hall  was  a  stairway,  and 
from  this  stairway  to  the  back  of  the  building  the  hall  was  nar- 
rowed up.  On  the  easterly  side  of  the  hall  and  building  the  room 
in  front  was  the  sitting-room,  the  next  the  dining-room  and  in  the 
rear  the  kitchen.  Upon  the  other  side  of  the  hall  was  the  parlor 
(at  first  the  barroom  and  now  the  office),  immediately  back  of  it 
the  bedroom  (at  first  a  bedroom  and  now  a  barroom),  and  in  the 
rear  a  storeroom  (now  a  bedroom).  Each  of  these  rooms- 
opened  into  the  hall  by  a  door.  The  distance  from  the  front  door 
to  the  front  entrance  to  the  residence  of  the  petitioner  was 
15 
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190.95  feet ;  the  distance  from  the  back  door  to  the  front  entrance 
to  the  residence  of  the  petitioner  was  180.4  feet;  the  distance 
from  the  back  door  to  the  front  entrance  of  the  residence  of  Mr. 
Redell,  was  191.5  feet.     This  situation  remained  the  same  until 
Monday,  the  twenty-second  of  June,  when  the  respondent  caused 
the  front  door  to  be  closed  up,  a  window  put  in  its  place  aud  a 
new  entrance  made  in  the  barroom,  which  was   in  the  north- 
westerly corner  of  the  house  where  had  been  the  parlor,  the  new 
entrance  being  205.3  feet  from  the  McMonagle  entrance.    When 
the  respondent  swore  to  the  statement  before  the  attorney  for  the 
surety  company  which  furnished  her  bond,  he  informed  her  that 
making  the  application  before  the  front  door  was  closed  would 
not  cause  her  any  trouble  if  such  door  actually  was  closed  up 
before  any  liquor  was  sold.     She  received  the  liquor  tax  certifi- 
cate on  Saturday  evening,  June  twentieth,  and  Monday  morning. 
June  twenty-second,  proceeded  to  close  up  the  old  entrance  door, 
and  no  liquor  was  sold  until  after  it  was  closed.     After  the  old 
main  entrance  was  closed  the  only  entrance  to  the  hotel  was  by 
the  new  entrance,   through  the  barroom,  or  by  the  back  door 
referred  to.     After  being  there  a  month  the  bar  was  put  in  a 
room  back  of  the  first  barroom  and  a  new  door  cut  into  it,  the 
old  barroom  being  used  as  an  office,  so  that  then  the  entrances 
to  the  hotel  were  the  new  entrance  leading  into  the  office,  the 
new  entrance  leading  into  the  barroom  and  the  back  entrance 
leading  into  the  back  hall.     Between  the  barroom  and  the  rear 
outside  wall  of  the  building  was  a  small  bedroom  about  8x10 
feet  and  by  entering  the  back  hall  from  the  rear  door  a  person 
is  within  eight  or  ten  feet  of  the  barroom  and  has  only  to  open 
a  door  to  enter  it.  It  does  not  appear  that  the  new  addition  to  the 
hotel  remedies  the  defect  as  to  this  side  entrance  in  any  way  or 
leaves  this  entrance  outside  of  the  prohibited  distance  from  these 
dwellings.     It  must,  therefore,  be  assumed  that  the  situation  as 
to  it  remains  the  same  as  when  the  application  was  made,  and 
that  it  is  not  being  changed. 

Subdivision  8  of  section  17  of  the  Liquor  Tax  Law  requires 
the  consent  of  owners  of  a  dwelling,  the  "  nearest  entrance  "  of 
which  is  within  two  hundred  feet  measured  in  a  straight  line 
of  the  "nearest  entrance  *  *  *  to  the  premises  described 
in  said  statement  as  those  in  which  traffic  in  liquor  is  to  be 
carried  on."  Subdivision  :'.  of  the  same  section  requires  to  be 
stated  "The  premises  where  such  business  is  to  be  carried  on, 
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stating  the  street  and  number  if  the  premises  have  a  street  and 
number,  and  otherwise  such  apt  description  as  will  reasonably 
indicate  the  locality  thereof,  and  also  the  specific  location  on 
the  premises  of  the  bar  or  place  at  which  liquors  are  to  be  sold." 
The  statement  signed  by  the  respondent  to  the  county  treasurer 
describes  "  The  premises  where  the  business  is  to  be  carried  on  ■' 
as  "  The  Riverside  Hotel,"  the  specific  location  of  the  "  bar  on  said 
premises "  as  the  front  room  on  the  first  floor,  northwest  side 
or  end  of  the  building,  and  the  thirteenth  question  in  said  state- 
ment is :  "  How  many  buildings  are  there  occupied  exclusively 
as  dwellings,  the  nearest  entrance  to  which  is  within  two  hundred 
feet  measured  in  a  straight  line  of  the  nearest  entrance  to  th*- 
premises  where  the  traffic  in  liquors  is  intended  to  be  carried 
on  ?  "  to  which  question  the  respondent  answered  "  None."  The 
words  of  the  statute  and  of  the  statement  show  clearly  that  "  The 
premises  "  referred  to  is  the  hotel  and  not  the  "  bar  "  or  particu- 
lar room  in  which  the  bar  is  placed.  "  The  premises  "  mentioned 
in  subdivisions  3  and  13  and  the  statement  are  the  same 
"  premises."  Numerous  decisions  define  what  the  meaning  of 
"  The  nearest  entrance  to  the  dwelling "  is,  as  including  all 
entrances  —  front,  side  or  rear.  Matter  of  Saunderson,  34  Misc. 
Rep.  375 ;  Matter  of  Veeder,  31  id.  569 ;  Matter  of  Cheney,  35  id. 
598. 

And  by  the  same  course  of  reasoning  the  "  entrance  to  the 
place  where  the  liquor  is  to  be  sold,"  must  mean  any  entrance  — 
front,  side  or  rear.  By  the  use  of  the  word  "  nearest "  entrance 
the  statute  clearly  contemplates  that  there  may  be  more  than 
one  entrance.  It  is  not  probable  that  there  would  ordinarily  be 
more  than  one  front  entrance.  Any  one  desiring  to  visit  this 
bar  otherwise  than  by  the  front  door  can  enter  the  rear  door 
into  the  back  hall  and  then  by  a  door  enter  the  barroom.  This 
back  door  is  a  prohibited  entrance  and  is  within  eight  or  ten 
feet  of  the  barroom. 

The  erection  of  the  new  addition,  it  is  probable,  does  not  change 
the  situation  in  the  rear  of  the  building,  for  should  it  be  between 
the  rear  door  and  the  residences  in  question  it  would  have  no 
effect,  as  the  measurements  are  to  be  made  in  a  straight  line 
disregarding  all  other  obstructions.  Matter  of  Ruland,  21  Misc. 
Rep.  504 ;  Matter  of  Bridge,  36  App.  Div.  533. 

We,  therefore,  hold  that  the  premises  referred  to  in  the  state- 
ment and  statute,  and  as.  to  which  the  measurements  are  to  be 
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made,  is  the  Riverside  Hotel,  and  that  this  rear  door  in  the 
wall  of  the  building  giving  access  from  the  outside  to  the  building 
and  within  ten  feet  of  the  barroom  is  an  entrance  within  the 
meaning  of  the  statute.  At  the  time  the  application  was  made 
and  the  liquor  tax  certificate  granted  the  entrances  were  the  front 
and  rear  door,  both  of  which  were  within  the  prohibited  distance. 
At  the  time  of  the  hearing  in  this  matter,  the  rear  door  was  still 
an  entrance  to  the  premises  and  was  within  the  prohibited  dis- 
tance of  both  of  those  residences.  The  cases  hold  that  where 
the  statement  is  false  when  made,  and  that  where  the  facts 
existing  at  the  time  of  the  statement  do  not  justify  the  granting 
of  a  liquor  tax  certificate,  that  changing  the  circumstances  after- 
ward so  as  to  comply  with  the  statute  does  not  defeat  the  applica- 
tion for  a  revocation.  Matter  of  Barnard,  48  App.  Div.  423: 
People  ex  rel.  Macy  &  Co.  v.  Murray,  5  id.  66. 

Nevertheless,  the  front  entrance  having  been  permanently 
closed  pursuant  to  an  intent  existing  when  the  application  was 
made,  although  that  intent  probably  was  qualified  so  that  the 
change  would  not  be  made  unless  the  certificate  was  granted,  and 
the  inside  bedroom  connected  with  the  hall,  a  court  would  feel 
reluctant  under  all  the  circumstances  to  cancel  the  certificate 
were  the  building  fully  qualified  for  a  license  at  the  time  the  pro- 
ceedings were  instituted.  But,  as  we  have  seen,  the  situation 
as  to  the  back  door  and  the  situation  as  to  the  bedrooms  (except 
as  to  the  new  door) .  have  not  been  remedied,  and  as  they  now 
exist  and  are  used  a  license  would  not  be  granted  if  the  applica- 
tion were  made  with  the  actual  facts  stated  as  they  exist. 

We  are  satisfied  from  the  evidence  that  within  the  meaning 
of  the  law  the  McMonagle  residence  was  used  exclusively  as  a 
residence  at  the  time  the  statement  was  made,  and  as  to  the 
Redell  residence  there  is  no  dispute  but  such  was  the  fact. 

But  it  is  said  that  this  is  not  what  is  properly  called  a  "  Raines 
Law"  hotel.  The  respondent  and  her  husband  have  been  hotel- 
keepers  for  years.  They  were  carrying  on  the  hotel  in  this  little 
village  and  the  house  was  burned  May  twentieth  preceding. 
They  bought  these  premises  expressly  for  a  hotel  and  are  now 
erecting  an  addition  to  it,  expending  about  $2,500  to  make  it  a 
desirable  hotel,  the  new  addition  to  have  a  suitable  dining-room, 
six  sleeping-rooms,  kitchen  and  other  accommodations.  These 
are  matters  which  should  appeal  to  the  discretion  of  the  court 
as  far  as  it  has  any.    But  as  we  have  seen,  on  account  of  the 
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situation  of  the  back  entrance  as  it  now  exists  and  of  the  bad- 
rooms  as  they  now  are,  a  certificate  could  not  be  granted.  The; 
liquor  tax  certificate  should  be  revoked  and  cancelled,  with 
twenty -five  dollars  costs  and  disbursements  to  be  taxed. 

Ordered  accordingly. 


County  Court,  Tompkins  County,  September,  1903.  Reported.  41   Misc.  425. 

Matter  of  the  Petition  of  Eliza  Ireland  and  Another,  for  aa 
Order  Revoking  and  Cancelling  Liquor  Tax  Certificate  No. 
19,572,  Issued  to  Bridget  Messar. 

Liquor  Tax  Law — Abandonment  of  the  place  of  traffic — Consents. 

A  building  is  not  exempt  from  consents  to  the  liquor  traffic  as  having 
been  actually  occupied  as  a  hotel  on  March  23,  1896,  and  continuously 
thereafter  where  it  appears  from  subsequent  applications  for  liquor  tax 
certificates,  to  which  the  owner  of  the  building  consented  in  writing,  that 
her  tenant  stated,  in  1896  and  in  1897,  that  he  intended  to  traffic  in  liquors 
in  connection  with  a  "restaurant"  and  in  a  later  year  in  connection  with 
"lunch  business"  and  where  there  is  proof  that  in  all  these  years  he  closed 
the  place  on  Sunday  and  did  not  keep  it  open  as  a  hotel. 

Consents  of  owners  of  buildings  used  mainly  for  business  purposes 
cannot  be  counted  in  determining  whether  sufficient  consents  have  been 
procured. 

Application  for  an  order  revoking  and  cancelling  a  liquor  tax 
certificate. 

Tompkins,  Cobb  &  Cobb,  for  petitioner. 

G.  S.  Tarbell  and  D.  M.  Dean,  for  defendant. 

Almy,  J.  On  the  19th  day  of  June,  1902,  the  defendant  being 
the  owner  of  premises  known  as  "  The  v  Messar  House,"  No.  50S 
West  State  street,  in  the  city  of  Ithaca,  N.  Y.,  made  application 
for  a  tax  certificate  under  subdivision  1  of  section  11  of  the 
Liquor  Law  and  in  her  application  alleged  that  the  Messar  House 
was  used  as  a  hotel  on  the  23d  day  of  March,  1896,  and  had  been 
continuously  used  as  such  since  1890. 

These  statements,  if  true,  would  sustain  the  certificate  I  am 
asked  to  revoke.  The  petitioner  produces  the  application  for  a 
license  for  this  place  made  by  defendant's  tenant  in  April,  1896, 
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in  which  he  states  that  in  connection  with  the  business  of  traffick 
ing  in  liquors  he  intends  to  conduct  a  "  restaurant  only."  This 
application  the  defendant  signed  her  consent  to  as  owner.  Again 
in  1897,  defendant's  tenant  applied  for  a  license  and  stated  again 
in  his  application  that  he  intended  to  traffic  in  liquors  in  con 
nection  with  "  a  restaurant "  and  the  defendant  signed  her  con- 
sent  to  this  application.  In  a  later  application  the  same  tenant 
in  answer  to  the  question  what  other  business  was  to  be  carried 
on  on  the  premises  beside  the  sale  of  liquor,  stated  "  Lunch  Busi 
ness."  To  this  application  the  defendant  signed  her  consent,  and 
in  all  of  the  years  I  have  mentioned  this  tenant  closed  the  place 
on  Sundays  and  did  not  keep  it  open  as  a  hotel.  Thus  it  seems  to 
be  conclusively  shown  that  the  defendant  intended  to  abandon 
the  keeping  of  a  hotel  at  this  place  even  if  one  was  being  kept 
there  on  March  23,  1896,  as  to  which  there  is  much  evidence  and 
contention,  but  in  view  of  what  I  have  stated  the  question  is 
immaterial.  Hence,  in  order  to  retain  the  certificate  it  must  be 
shown  that  the  owners  of  two-thirds  of  the  buildings  used  exclu 
sively  for  dwellings  within  two  hundred  feet  of  the  nearest 
entrance  of  the  Messar  House  had  signed  a  consent  that  the 
traffic  of  liquors  be  carried  on  on  the  premises  in  question. 

The  defendant  accompanied  his  application  with  the  duly 
acknowledged  consents  of 

Mary  Sandborn  for  Nos.  113  and  115  North  Corn  street.  One 
of  these  numbers,  115,  is  outside  the  two  hundred  foot  limit. 

George  Stephens  for  506  West  State,  10  North  Corn  and  505 
West  Seneca.  No.  506  is  used  mainly  for  a  grocery  store  and 
cannot  be  counted. 

John  Wolahan  for  519  West  State  street. 

W.  W.  Boyer  for  502,  504, 108  1-2  West  State,  101  and  106  North 
Corn  street. 

All  these  buildings  are  used  principally  for  business,  the  tw> 
first  are  over  a  barber  shop,  the  third  and  fourth  over  a  shoe 
shop,  and  the  last  one,  106,  occupied  by  Leonard,  is  the  only  one 
that  can  be  counted  and  that  I  do  although  it  is  in  the  same  build- 
ing with  the  shoe  shop,  as  there  is  some  evidence  that  it  is 
ni'i -cly  separated  by  appropriate  walls. 

George  Stephens  as  agent  for  505  West  Seneca. 

Louis  Coryell  for  517  West  State,  but  before  the  application 
for  the  certificate  was  made  Louis  Coryell  had  died.  His  death 
revoked  his  consent  and  as  to  whether  or  not  he  was  the  owner 
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of  the  property,  or  who  owned  it  at  the  time  the  application 
was  made,  there  is  no  proof  other  than  that  of  occupants.  The 
consent  of  the  widow  and  one  of  the  children,  a  minor,  of  said 
Louis  Coryell,  I  cannot  count  for  the  reason  at  least  one  of  the 
owners  of  the  property  did  not  sign,  if  it  be  conceded  that  Louis 
Coryell  owned  the  property  and  died  intestate.  The  number  ot 
valid  consents  which  the  defendant  obtained  was,  therefore,  five 
There  were  eleven  buildings  used  exclusively  for  dwellings* 
within  the  two  hundred  foot  limit  and  since  two-thirds  of  this 
number  were  not  obtained  and  defendant  was  not  entitled  to  the 
certificate  in  question  it  must  be  revoked. 


Ordered  accordingly. 


Supreme  Court,  Herkimer  County,  October,  1903.  Unreported. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinax  to  Revoke 
the  Liquor  Tax  Certificate  of  Lafayette  F.  Stanton. 

William  E.  Schenclc,  for  petitioner. 
J.  D.  Smith,  for  respondent. 

To  the  Supreme  Court  :  The  court  having  directed  the  under- 
signed to  give  his  opinion  in  the  matter,  I  do  report  as  follows . 
Upon  the  evidence  in  the  matter  in  my  opinion  the  facts  are  as 
follows : 

That  on  the  9th  day  of  May,  1903,  the  respondent  Lafayette  F. 
Stanton,  who  resided  at  a  point  on  the  Beaver  Eiver  in  the  town 
of  Webb,  county  of  Herkimer,  State  of  New  York,  some  three 
miles  above  what  is  known  as  the  Beaver  Eiver  dam,  which  dam 
was  erected  several  years  before  that  time  by  the  State  of 
New  York  for  the  purpose  of  creating  a  reservoir  for  the  storage 
of  water  for  canal  purposes,  made  and  filed  with  the  county 
treasurer  of  Herkimer  county,  an  application  in  the  ordinary 
form  for  a  liquor  tax  certificate  for  the  time  beginning  May  9th, 
1903,  in  which  application,  said  Stanton  stated  among  other 
things  that  the  location  where  the  business  was  to  be  carried  on 
was  near  State  Dam,  Beaver  Eiver,  town  of  Webb  —  see  Exhibit 
C,  question  3.  He  further  stated  in  response  to  question  4  in  said 
application  that  he  was  the  owner  of  said  premises.     He  further 
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stated  in  response  to  question  No.  10  in  said  application  that  such 
traffic  was  actually  lawfully  carried  on  in  such  premises  on 
March  23,  1896,  and  further  stated  in  answer  to  question  No.  11 
in  said  certificate  that  said  premises  had  been  continuously  occu- 
pied for  such  traffic  in  liquor  since  1890.  Upon  this  application 
which  with  the  usual  bond,  was  filed  with  the  County  Treasurer 
of  Herkimer  county  on  May  11,  1903,  Tax  Certificate  No.  24,828 
was  issued  to  L.  F.  Stanton  by  F.  G.  Teall,  County  Treasurer  :»f 
Herkimer  county,  May  11,  1903. 

From  the  evidence  in  the  case  it  appears  that  on  May  9,  1903, 
the  building  in  which  the  liquor  traffic  was  carried  on  by  said  J.  F. 
Stanton  under  said  certificate  was  not  located  at  or  near  the 
State  Dam  on  Beaver  River.  It  does  not  appear  from  the  evi- 
dence where  it  was  then,  but  on  May  22,  1903,  this  building  which 
consisted  of  a  small  one-story  frame  structure  having  but  one 
room  and  one  door  to  the  same  and  resting  on  a  platform  about 
12  x  18  feet,  which  platform  supported  on  barrels  which  floated 
in  the  water  thus  sustaining  the  platform  and  building  was 
floated  down  the  Beaver  river  from  somewhere  above  on  the  said 
river  and  stopped  or  was  tied  up  to  the  bank  about  four  hundred 
to  five  hundred  feet  above  the  State  dam.  Prior  to  that  date  it 
was  not  at  or  near  the  said  State  dam.  The  evidence  does  not 
show  where  it  was  until  on  and  after  May  22,  1903.  It  does 
appear  from  the  evidence  that  on  May  22,  1903,  the  said  float 
was  floated  down  to  the  State  dam  until  one  side  or  corner  of  it 
struck  against  the  dirt  filling  of  the  dam  where  it  became  fixed 
and  was  fastened  there,  one  end  resting  against  the  bottom  on 
the  dirt  slope  of  the  dam  and  the  other  floating  on  the  water  sus- 
tained by  the  barrels.  It  appears  from  the  testimony  that  on 
May  23,  1903,  the  respondent  sold  liquor  there  in  that  building 
to  the  witness  Ambrose  M.  Waite.  It  also  appears  that  that 
building  was  not  at  the  clam  or  near  it  until  May  22,  1903,  and 
that  it  was  never  there  before  the  spring  of  1903. 

There  is  no  evidence  upon  the  question  of  where  this  building 
was  in  1890  or  1896  if  in  existence.  It  is  alleged  in  the  petition 
and  not  denied  by  the  answer  that  on  May  9,  1903,  when  said 
application  was  made  by  respondent  for  said  tax  certificate  this 
float  and  building-  was  on  the  Beaver  River  near  the  house  of  said 
La  Fayette  F.  Stanton  about  three  miles  east  of  the  said  State 
Dam  and  that  on  or  about  May  22,  1903,  said  Stanton  floated  the 
same  down    for  about  three  miles  to  its  location  at  the  State 
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Dam  where  it  was  located,  as  shown  in  the  photograph  Exhibit  B, 
with  one  side  or  corner  resting  upon  the  land  of  the  State  of 
New  York  adjoining  said  dam  and  the  remainder  of  the  same 
being  in  or  upon  the  waters  of  said  Beaver  river  which  allega- 
tions not  being  denied  by  the  answer  I  assume  are  the  actual 
facts. 

On  June  13,  1903,  the  said  building  and  float  were  in  the  same 
position  above  described  near  the  State  Dam  and  the  respondent 
Stanton  was  engaged  in  the  traffic  of  liquor  in  said  building. 
On  that  day  the  liquor  tax  certificate  No.  24,828,  issued  to  said 
Stanton  as  above  stated  was  publicly  posted  and  exhibited  in  said 
building,  or  saloon  conducted  in  the  same  as  testified  to  by  the 
witness  E.  W.  Steele.  On  that  occasion  the  respondent  Stanton 
and  several  other  men  were  in  the  said  building  all  more  or  less 
intoxicated  and  the  respondent's  hands  were  covered  with  blood 
and  a  man  by  the  name  of  Badgers  had  a  cut  on  his  face  near  his 
eye  and  blood  was  running  down  on  his  clothes  and  several  men 
were  lying  on  the  floor  or  propped  up  against  the  lounge  or  wall 
in  an  intoxicated  condition.  The  evidence  can  lead  to  but  one 
conclusion  and  that  is  that  the  Respondent  Stanton  and  the  man 
Badgers  had  been  fighting  and  that  the  place  was  then  disorderly. 

On  Sunday,  June  14th,  1903,  the  door  of  the  building  or  saloon 
and  the  entrance  to  the  room  on  said  premises  where  the  liquors 
were  sold  and  kept  for  sale  was  unlocked  and  kept  open  and  the 
witness  Steele  and  Leander  Badger,  Ed.  Noonan,  Steve  Moore 
and  several  other  men  who  were  not  members  of  the  respondent's 
family  were  allowed,  to  go  in  and  out  of  said  saloon  and  to 
remain  there  on  that  day.  The  said  saloon  or  building  in  which 
said  liquors  were  sold  is  stated  by  the  witnesses  to  consist  of  one 
room  and  from  the  photograph,  Exhibit  B,  seems  to  be  but  one 
story  high.  It  does  not  appear  from  the  evidence  that  the 
respondent  or  his  family  resided  in  said  building  or  saloon  or 
that  it  was  necessary  for  the  ingress  or  egress  of  said  Stanton  or 
his  family  or  servants  to  have  said  door  or  entrance  to  said  room 
open  on  said  Sunday,  June  14th,  1903,  and  the  allegation  in  the 
petition  that  the  same  occurred  and  was  unlawful,  under  the 
evidence  in  the  case  not  being  denied  by  the  answer,  must  be 
taken  as  true  in  my  opinion. 

The  land  over  and  against  which  the  said  float  rested  or  floated 
and  the  banks  adjacent  thereto  were  part  of  certain  lands  which 
were  permanently  appropriated  by  the  State  of  New  York  for  th.i 
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purpose  oi'  creating  a  storage  reservoir  for  canal  purposes  on  tht 
14th  day  of  July,  189S,  under  chapter  388  of  the  Laws  of  1891 
The  survey  thereof  included  the  lands  in  question  and  extended 
for  some  distance  back  from  the  present  banks  of  said  river  ah 
raised  by  the  building  of  the  State  Dam. 

See  petitioner's  Exhibit  A. 

The  respondent,  Mr.  L.  F.  Stanton,  does  not  claim  to  be  or  have 
been  the  owner  of  the  land  or  any  portion  of  it  at  or  near  the 
Beaver  River  Dam  in  his  answer  nor  is  there  any  proof  offered  to 
that  effect.  In  fact  he  does  not  seem  to  advance  any  theory 
which  would  excuse  or  explain  his  answers  to  the  questions  Nos. 
four,  ten,  eleven  and  eighteen  except  that  the  application  was 
made  out  at  the  brewery  at  Herkimer  and  he  signed  it  without 
reading  it. 

Subdivision  1  of  section  11  of  the  Liquor  Tax  Law  was  evi- 
dently intended  to  apply  to  buildings  standing  on  the  land  as 
subdivision  4  of  section  11  provides  that  licenses  for  the  sale  of 
liquor  on  cars,  steamboats  and  vessels  shall  pay  a  different  and 
fixed  rate  of  license.  If  the  structure  in  question  was  not  a  car, 
steamboat  or  vessel  then  it  must  be  a  building  standing  upon  the 
land  of  another  or  else  it  is  a  nondescript  structure  and  prohib- 
ited from  being  a  place  for  the  traffic  of  liquor  by  subdivision 
3  of  section  24  of  the  Act.  I  think  that  it  must  be  assumed  that 
the  structure  was  a  building  standing  or  resting  upon  the  lan<1 
of  another  and  that  the  filing  of  the  written  consent  of  that 
owner  with  the  County  Treasurer  of  Herkimer  county  was  neces- 
sary for  the  granting  of  the  certificate  to  Mr.  Stanton  under  sub- 
division 6  of  section  17  of  said  Liquor  Tax  Law  and  if  that  con- 
sent was  not  had  or  filed  the  failure  to  so  file  was  material. 

It  seems  to  me  clear  that  the  State  of  New  York  was  that 
owner.  It  was  held  in  Sivect  v.  City  of  Syracuse,  et  al.,  129  N.  Ir. 
334  "  that  lands  appropriated  by  the  canal  authorities  for  the  use 
of  the  canal,  under  the  statute,  are  held  by  the  State  in  fee'' 
citing  Heacoclc  v.  State,  105  N.  Y.  248,  and  Mark  v.  State,  97  id. 
572. 

The  State  being  the  riparian  owner  is  presumed  to  have  title 
to  the  middle  of  the  stream  until  the  contrary  is  shown  and  the 
bed  of  the  stream  and  banks  thereof  are  the  property  of  the  ripar- 
ian owner  subject  only  to  the  easement  of  the  public  for  the 
passage  as  on  a  highway  and  the  riparian  owner  may  use  the 
land  or  water  of  the  river  in  any  way  not  inconsistent  with  this 
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easement.  (The  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178; 
G-ouvemeur  et  al.  v.  N.  I.  Co.,  134  Id.  355;  Deuterman  ei  al.  v. 
Gainborg,  9  App.  Div.  151;  Wyandanch  v.  Davis,  33  Id.  604; 
Hinckel  v.  Stevens,  165  N.  Y.  171.) 

The  Beaver  Kiver  is  a  public  highway  for  the  purpose  of  float- 
ing logs  and  timber  under  chapter  759  of  the  Laws  of  1894,  but 
this  gave  the  public  only  the  paramount  right  of  navigation  and 
it  could  not  land  on  private  property  along  the  shore  without  the 
consent  of  the  owner.  (Morgan  v.  King,  35  N.  Y.  719 ;  Angell  on 
Watercourses,  p.  719;  Wetmore  v.  Brooklyn  Gas  Co.,  42  N.  Y. 
391.) 

The  public  cannot  even  station  itself  at  stakes  driven  into  the 
soil  beneath  the  stream  without  trespassing  upon  the  exclusive 
right  of  the  riparian  owner.  Whitaker  v.  Bums,  62  Barb.  237, 
and  the  case  of  Adam  v.  Rivers,  11  Barb.  390,  seem  to  state  the 
true  doctrine  "  subject  to  the  right  of  mere  passage,  the  owner 
of  the  soil  is  still  the  absolute  master.  A  highway  is  nothing 
but  an  easement  comprehending  merely  the  right  of  all  individ 
uals  in  the  community  to  pass  and  repass  with  the  incidental 
rights  in  the  public  to  do  all  the  acts  necessary  to  keep  it  in 
repair.  This  easement  does  not  comprehend  any  interest  in  the 
soil  nor  give  the  public  the  legal  possession  of  it." 

It  would  seem  to  be  the  law  that  Mr.  Stanton  by  running  his 
wandering  saloon  aground  on  the  State  land  and  leaving  or  fas- 
tening it  there  occupied  said  land  with  said  building,  was  a  tres- 
passer thereon  and  could  and  did  not  acquire  any  title  to  the 
land  on  the  bank  or  under  the  bed  of  the  stream  and  thus  could 
not  be  said  to  have  had  or  acquired  any  title  to  any  of  the  land 
against  or  upon  which  his  building  rested  and  that  his  statement 
in  his  application  for  said  liquor  tax  certificate  in  response  to 
question  No.  4  when  he  stated  that  he  was  the  owner  of  said 
premises  was  and  is  false  and  that  the  said  statement  was  a  ma- 
terial one. 

It  is  my  opinion  that  the  statement  of  the  respondent,  L.  F. 
Stanton,  in  response  to  question  ten  in  said  application  blank 
where  in  answer  to  the  question  "  Was  such  traffic  in  liquors 
actually  lawfully  carried  on  in  such  premises  on  March  23rd, 
1896?  "  he  answered  "Yes  "  was  false  and  that  the  statement  was 
a  material  one. 

It  is  my  opinion  that  the  statement  of  the  said  respondent  L.  F. 
Stanton  in  response  to  question  eleven  in  such  application  blank 
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where  in  answer  to  the  question  "  Since  what  date  have  said 
premises  been  continuously  occupied  for  such  traffic  in  liquors?" 
he  answered  "  1S90,"  was  false  and  that  the  statement  was  i 
material  one.  It  is  my  opinion  that  the  statement  of  the  said 
respondent  L.  F.  Stanton  in  response  to  question  eighteen  in  said 
application  blank,  where  in  answer  to  the  question  "  Have  such 
premises,  described  herein  as  those  in  which  traffic  in  liquor  is  to 
be  carried  on,  been  continuously  occupied  for  such  traffic  since 
such  consents  previously  given  were  filed  ?  "  he  answered  "  Yes," 
was  false  and  that  the  said  statement  was  a  material  one. 

It  is  my  opinion  that  the  disorderly  condition  of  the  said 
premises  upon  June  13th,  1903,  and  prior  to  that  date  as  shown 
by  the  testimony  of  the  witnesses,  Edgar  W.  Steele  and  James 
Dubar  was  such  as  to  be  and  constitute  a  material  and  actual 
violation  of  the  conditions  of  the  bond  filed  with  the  clerk  of  the 
County  of  Herkimer  with  the  said  application  for  the  said  liquor 
tax  certificate. 

It  is  my  opinion  that  the  leaving  on  Sunday,  June  14,  1903, 
of  the  door  and  entrance  to  said  saloon  or  place  where  the  liquor 
was  trafficked  in  by  said  L.  F.  Stanton  under  said  certificate  No. 
24,828,  from  the  adjoining  premises  open  and  unlocked  by  the 
said  respondent,  L.  F.  Stanton,  when  it  was  not  necessary  for  the 
ingress  or  egress  of  himself  or  his  family  or  servants  and  the 
admitting  to  such  room  of  the  witnesses  Edgar  W.  Steele  and 
Leander  Badger,  Will  Coleman,  Ed.  Noonan  and  Steve  Moore, 
and  allowing  them  or  some  of  them  to  remain  there  were  viola- 
tions of  subdivisions  a  and  g  of  §  31  of  the  Liquor  Tax  Law. 

It  is  my  opinion  that  the  said  liquor,  tax  certificate  No.  24,828, 
issued  to  said  Lafayette  F.  Stanton  by  the  County  Treasurer  of 
Herkimer  county  should  be  revoked  and  cancelled. 

All  of  which  is  respectfully  submitted. 

Dated,  October  17th,  1903. 

J.  Charles  Meldkam, 

Referee. 
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Supreme     Court,     New     York     Special     Term.      Reported.     N.    Y.     L.    J., 

October  20,  1903. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan  to  Revoke 
the  Liquor  Tax  Certificate  of  Peter  Capdeville  &  Co. 

H.  H.  Kellogg,  for  petitioner. 

Holm  &  Smith,  for  respondent. 

Leventritt,  J.  I  find  myself  in  accord  with  Mr.  Justice  Bisch- 
off's  carefully  considered  opinion  and  conclusion  in  People  ex  rel. 
Cullinan  v.  Neus  (L.  J.  August  8,  1903)  and  accept  its  reasoning 
as  controlling  here.  The  court  must  in  any  event  take  proof 
of  the  facts,  and  the  power  to  order  a  reference  for  that  purpose 
is  inherent  without  any  express  provision.  Petitioner  may  take 
an  order  of  reference,  the  motion  for  the  final  order  thereafter 
to  be  made  on  the  usual  notice. 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

October  24,  1903. 

Patrick  W.  Cullinan  v.  Mary  E.  Higgins  et  Ano. 

Leventritt,  J.  The  sixth  paragraph  of  the  complaint  is  not 
irrelevant,  immaterial  or  redundant.  It  cannot  be  stricken  out. 
The  defendant  has  mistaken  her  remedy.  She  should  seek  relief 
by  a  bill  of  particulars  specifying  in  what  respects,  at  what 
times  and  upon  what  occasions  the  premises  were  suffered  to  De 
and  became  disorderlv. 
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Court  of  General  Sessions  of  the   Peace  in  and  for  the  County  of  New 
York,  October,  1903.  Reported.  41   Misc.  542. 

The    People     of    the     State    of    New    York,     Plaintiff     v. 
Samuel  Gantz,  Defendant. 

The    People     of    the     State     of    New    York,     Plaintiff     c. 
Henry  Reynolds,  Defendant. 

The    People    of    the     State    of    New     York,    Plaintiff     «. 
Patrick  Clark,  Defendant. 

Liquor   Tax    Law — New   York   city   bartender,    charged    with    a   violation, 

granted    a  trial    by    indictment  where    one    employee   of  the   same 

certificate  holder  has  already  been  convicted. 

In  view  of  the  facts  that  subdivision  3  of  section  34  of  the  Liquor  Tax 

Law  forfeits  a  certificate  for  two  convictions  of  employees  or  servants 

of  a  holder  thereof  and  that  other  punishment  and  penalties  and  losses 

may  attend  such  a  forfeiture  in  the  city  and  county  of  New  York,  it  is 

"reasonable"  within  the  meaning  of  the  city  charter  that  charges  against 

employees  or  bartenders  of  a  certificate  holder  of  that  city  and  county, 

one  of  whose  employees  has  already  been  convicted  of  a  violation  of  the 

statute,  be  proceeded  with  by  indictment  and  in  a  court  which  has  a  jury. 

Applications  for  certificates  that  it  is  reasonable  that  the 
charges  herein  be  proceeded  with  by  indictment.  The  provision 
as  to  such  a  certificate  is  to  be  found  in  L.  1901,  ch.  466,  §  1409. 

Goldfogle,  Cohn  &  Lind,  for  defendant  Gantz. 
Wentworth,  Lowenstein  &  Stern,  for  defendant  Reynolds. 
James  J.  Walsh,  for  defendant  Clark. 

William  Travers  Jerome,  District  Attorney  (Henry  G.  Gray, 
of  counsel),  opposed. 

Foster,  J.  These  applications  are.  for  a  trial  before  a  jury  of 
alleged  violations  of  the  Liquor  Tax  Law.  The  defendants 
herein  are  employees  or  barkeepers,  and  it  appears  that  there  has 
already  been  a  conviction  of  another  employee  of  the  same 
employer,  and  under  circumstances  which,  were  convictions  had 
herein,  would  visit  upon  the  employers  and  proprietors,  the  for- 
feitures set  forth  in  the  Liquor  Tax  Law. 
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In  People  v.  Gornijn,  36  Misc.  Rep.  135,  I  held,  that  the  severe 
penalties  and  consequent  forfeitures  attendant  upon  the  convic- 
tion of  the  proprietor  of  a  liquor  store  in  the  county  of  New  York, 
made  such  a  case  more  like  a  felony  than  a  misdemeanor;  and 
made  it  reasonable  that  the  charge  be  proceeded  with  by  indict- 
ment, to  the  end  that  the  case  should  be  investigated  by  men 
taken  from  various  walks  in  life,  such  as  constitute  juries  in  our 
courts  of  record,  and  who  are,  according  to  our  law,  best  qualified 
to  judge  as  to  what  inferences  and  conclusions  ought  to  be  drawn 
from  a  given  state  of  facts;  and  in  that  case  I  pointed  out  thai 
throughout  the  State,  excepting  only  in  this  city  and  county,  a 
jury  trial  is  granted  as  of  right  to  all  such  defendants.  In  that 
case  I  further  observed  that  a  violation  of  the  excise  law  is 
punished  more  severely  in  this  city  and  county  than  anywhere 
else  in  the  State.  Since  that  opinion  was  written  the  Legislature 
has  amended  the  excise  law  and  made  the  property  right  involved 
very  much  greater  (by  increasing  by  one-half  the  excise  tax  iu 
this  city  and  county). 

At  this  time  in  addition  to  the  punishment,  in  the  discretion 
of  the  judge  of  one  year's  imprisonment,  and  in  addition  a  fine  of 
five  hundred  dollars  for  a  conviction  for  violation  of  the  excise 
law,  there  is  also  a  mandatory  punishment  visited  by  operation 
of  law,  upon  one  so  convicted,  of  a  forfeiture  of  license  valued  at 
f  1,200,  and  a  possible  penalty  under  the  bond  given  for  non-vio 
lation  of  such  law  of  the  $2,400,  thus  aggregating  four  thousand 
one  hundred  ($4,100)  dollars,  and,  in  addition  to  all  these,  the 
reminder  of  the  long  ago  abolished  bill  of  attainder  in  that- 
one  so  convicted  cannot  again  follow  his  usual  vocation  of  selling 
liquor  for  a  future  period  of  three  years. 

To  call  a  crime  a  misdemeanor  when  visited  with  such  drastic 
and  ruthless  punishment  is  a  mockery.  Pew  felonies  are  so 
severely  punished. 

In  People  v.  Oornyn  I  held  further,  that  the  consequences  fol- 
lowing the  conviction  of  an  employee  were  by  no  means  so  severe, 
but  were  those  of  ordinary  misdemeanors,  and  therefore  that  I 
would  not  certify  their  cases  to  the  grand  jury  in  the  absence  ol' 
extraordinary  facts,  justifying  or  requiring  it. 

In  these  cases  now  before  me  a  conviction  of  the  employees  hit 
operation  of  law  visits  all  these  direful  consequences  upon  the 
employer,  who  is  not  before  the  court  at  all. 

Waiving  the  question  of  the  constitutionality  of  the  law,  which 
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thus  without  a  trial,  without  due  process  of  law,  or  even  a  hear- 
ing in  court,  purports  to  deprive  the  employer  of  his  property  and 
property  rights,  is  it  not  reasonable  with  so  much  at  stake,  to 
leave  the  question  of  the  defendants'  guilt  to  a  jury  of  his  peers, 
representing  as  they  do  the  common  sense  of  the  community  ?  It 
seems  to  me  that  the  mere  statement  of  this  question  carries  its 
own  answer. 

On  principle,  therefore,  I  deem  it  "  reasonable"  that  the  charge 
herein  be  proceeded  with  by  indictment.  Not  upon  principle 
alone,  but  I  am  pleased  to  say  upon  authority  as  well,  for  I  find 
that  Mr.  Justice  Bischoff  in  the  case  of  People  v.  Hoenig,  in  the 
Supreme  Court  (N.  Y.  L.  J.,  Feb.  13,  1903),  held  "  The  fact  that 
there  has  been  one  conviction  of  an  agent  or  servant  of  the  cer- 
tificate holder  heretofore  involves  the  loss  by  the  latter  of  his 
privileges  under  the  certificate,  should  this  prosecution  result  in 
a  conviction.  Liquor  Tax  Law,  §  34,  subd.  3.  Therefore,  the 
reasons  which  justify  an  application  for  a  direction  that  the 
charge  be  prosecuted  by  indictment  in  the  case  of  the  certificate 
holder,  personally,  apply  to  such  a  case  as  this.  Motion  granted.*' 

These  motions,  therefore,  must  be  granted. 

Motions  granted. 


Second      Appellate       Department,      October      Term,      1903.      Reported. 

87  App.  Div.  47. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Appellant,  for  an  Order  Revoking  and 
Canceling  Liquor  Tax  Certificate  No.  1,863,  Issued  to  Edward 
Davidoff  and  Transferred  to  Henry  Luca,  Respondent. 

Liquor   tax   certificate — An    assignment    thereof    with    the   consent   of   a 

special   deputy  commissioner — It    does    not    protect    the    assignee 

where  his  assignor  has  violated  the  statute — The  special  deputy  Is 

not  chargeable  with  the  knowledge  of  the  State  Commissioner. 

One   Davidoff,  to   whom  the   special   deputy   commissioner   of   excise 

for  the  borough  of  Brooklyn  had  issued  a  liquor  tax  certificate,  violated 

the  Excise  Law  in  the  presence  of  three  special  agents  of  the  State 

Commissioner  of  Excise.     The  special  agents  presumably  reported  the 

violation  to  the  State  Commissioner,  but  did  not  report  it  to  the  special 

deputy  commissioner  for  the  borough  of  Brooklyn. 

Thereafter  the  special,  deputy  commissioner  for  the  borough  of  Brooklyn, 
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acting  pursuant  to  section  27  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amended  by  chap.  312  of  the  Laws  of  1897),  gave  his  con- 
sent to  the  transfer  of  the  certificate  by  Davidoff  to  one  Luca,  who  paid 
no  consideration  for  such  transfer. 

It  did  not  appear  that  the  special  deputy  who  approved  of  the  transfer 
of  the  certificate  knew  of  the  violation  of  the  certificate  at  the  time  he 
consented  to  the  transfer,  or  that  the  State  Commissioner  of  Excise  knew 
of  the  transfer  at  the  time  such  transfer  was  made  and  approved. 

Held,  that  neither  the  fact  that  Luca  claimed  to  be  unaware  of  the 
violation  at  the  time  he  accepted  the  transfer  of  the  certificate,  nor  the 
further  fact  that  the  special  deputy  commissioner  for  the  borough  of 
Brooklyn  had  consented  to  such  transfer,  operated  to  prevent  the  State 
Commissioner  of  EXcise  from  maintaining  a  proceeding  against  Davidoff 
and  Luca  for  the  cancellation  of  the  certificate  because  of  the  violation 
In  question; 

That  the  consent  given  by  the  special  deputy  commissioner  to  the 
transfer  did  not  operate  to  condone  the  violation  for  the  benefit  of  either 
Davidoff  or  his  successor,  nor  as  an  admission  on  the  part  of  the  special 
deputy  commissioner,  which  would  be  binding  upon  the  State  Commis- 
sioner of  Excise,  that  Davidoff  had  not  violated  the  Excise  Law; 

That  the  knowledge  of  the  State  Commissioner  of  Excise  was  not  the 
knowledge  of  the  special  deputy  commissioner  for  the  borough  of 
Brooklyn,  and  that  such  special  deputy  commissioner  owed  no  duty  to 
Luca  to  inform  himself  as  to  whether  Davidoff  had  violated  the  law  before 
approving  the  transfer  of  the  certificate. 

Appeal  by  the  petitioner,  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,  from  an  order  of  the  Supreme  Court,  made 
at  the  Kings  County  Special  Term  and  entered  in  the  office  of  the. 
clerk  of  the  county  of  Kings  on  the  21st  day  of  April,  1903,  deny- 
ing the  petitioner's  motion  to  revoke  and  cancel  liquor  tax  certifi- 
cate No.  1,863,  issued  to  Edward  Davidoff  and  transferred  to 
Henry  Luca,  and  also  from  a  judgment  for  costs  against  the 
appellant  entered  in  said  clerk's  office  on  the  23d  day  of  April, 
1903,  upon  the  above-mentioned  order. 

Herbert  H.  Kellogg,  for  the  appellant. 

WilUam  W.  Butcher,  for  the  respondent. 

Hieschbeeg,  J.  The  main  question  presented  in  this  appeal  is 
whether  all  the  officers  of  the  department  of  excise  owe  a  duty  of 
active  vigilance  to  inform  the  prospective  purchaser  of  a  liquor 
tax  certificate  of  any  violation  of  law  by  the  holder  of  such  cer- 
tificate of  which  any  of  the  officers,  State  or  local,  may  be  aware. 
16 
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The  certificate  in  question  was  issued  to  Edward  Davidoff  by  the 
special  deputy  commissioner  of  excise  for  the  borough  of  Brook- 
lyn, designating  certain  premises  in  that  borough  as  the  place 
where  the  traffic  in  liquor  was  to  be  carried  on,  and  during  the 
time  he  was  trafficking  under  it  he  violated  the  law  at  the  place 
designated  by  selling  liquor  on  Sunday,  August  3,  190:2.  Tix> 
violation  was  committed  in  the  presence  of  three  special  agents  of 
the  State  Commissioner  of  Excise,  who  presumably  reported  the 
fact  to  the  State  Commissioner,  under  whose  instructions  they 
were  acting,  but  according  to  the  evidence  did  not  report  it  to  the 
Brooklyn  special  deputy.  On  the  fourth  of  September  following 
the  certificate  was  transferred,  with  the  consent  of  the  special 
deputy,  to  the  respondent  Henry  Luca,  who,  about  one  month 
later,  surrendered  the  certificate  to  the  special  deputy  and 
applied  for  the  rebate.  Within  thirty  days  after  the  receipt  of 
the'  surrendered  certificate  by  the  State  Commissioner  this  pro- 
ceeding was  instituted  for  a  cancellation  and  revocation  of  the 
certificate  against  both  Davidoff  and  Luca.  The  respondent  Luca 
alone  defended  the  proceeding,  his  defense  being  based  solely 
upon  the  ground  that  at  the  time  the  certificate  was  transferrcl 
to  him  he  did  not  know  of  the  violation  of  the  law  by  Davidoff. 
As  to  the  fact  of  the  violation  of  the  law  there  was  no  dispute; 
but  the  learned  court  at  Special  Term  dismissed  the  proceeding 
with  costs,  filing  an  opinion  to  the  effect  that  the  purpose  of  tlv> 
excise  department  in  securing  evidence  of  the  violation  of  the 
law  was  in  order  to  save  the  necessity  of  paying  the  rebate  in  case 
the  certificate  should  at  any  time  be  turned  in  for  cancellation; 
that  the  approval  of  the  transfer  of  the  certificate  to  Luca  by  the 
special  deputy  was  "  made  without  any  notice  being  given  to 
Luca  of  the  violation  of  the  law  which  rendered  it  revocable,  and 
Luca  purchased  and  took  the  license  for  value  without  notice." 
and  that  the  case  accordingly  presented  is  one  of  "  equitable 
estoppel  in  the  familiar  principle  that  one  who  stands  by  and 
sees  another  purchase  property  without  giving  notice  of  his  own 
claim  is  estopped  from  afterward  asserting  it,  *  *  *  not  that 
the  transfer  was  assented  to  by  the  department  but,  that  knowing 
a  purchase  by  Luca  was  about  to  be  made,  it  did  not  give  notice 
of  the  violations  of  which  it  had  the  proof." 

Assuming  that  the  doctrine  of  equitable  estoppel  is  applicable 
to  this  case  there  was  nothing  established  to  invoke  it.  There 
was  no  proof  either  that  the  special  deputy  who  approved  the 
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transfer  knew  of  the  violation  or  that  the  State  Commissioner  of 
Excise  knew  of  the  transfer  at  the  time  it  was  made  and  approved. 
There  can  be  no  obligation  to  speak  save  on  the  part  of  one  having 
knowledge,  and  the  disposition  of  the  case  at  Special  Term  can 
only  be  upheld  on  the  theory  that  the  knowledge  of  each  officer 
in  the  excise  department  is  the  knowledge  of  all,  and  that  the 
local  officer  who  approved  the  transfer  of  the  certificate  owed  a 
duty  to  Luca  to  inform  himself  of  violations  of  the  law  in  order 
to  warn  the  latter  against  the  purchase  of  a  revocable  certificate. 
The  statute  imposes  no  such  obligation,  and  no  case  is  cited  in 
support  of  its  existence. 

There  was  no  evidence  that  the  transfer  to  Luca  was  for  value. 
On  the  contrary,  all  the  evidence  on  that  subject  was  given  by 
Luca,  and  is  as  follows :  "  Q.  You  did  not  pay  Davidoff  anything 
for  that  certificate,  did  you?  (No  answer.)  By  the  referee: 
Q.  Did  you  pay  Davidoff  anything  for  that  license?  A.  Not  at 
that  time;  no.  By  Mr.  Kellogg:  Q.  Did  you  pay  Davidoff  any- 
thing at  any  time?  A.  No,  I  did  not:  *  x  *  By  the  referee: 
Q.  You  said  when  the  license  was  transferred  you  did  not  pay 
anything  for  it?  A.  No.  Q.  Well,  how  did  it  happen;  why 
didn't  you  pay  for  it?  Did  Davidoff  give  it  to  you?  How  was 
it  you  didn't  pay  anything  for  it?  Did  you  buy  the  place  from 
Davidoff?  A.  No.  Q.  Well,  how  came  you  to  go  there?  A.  The 
place  was  idle.  By  Mr.Kellogg :  Q.  Who  owned  the  saloon  and 
bar  fixtures  —  from  whom  did  you  get  them  ?  A.  You  have  me, 
I  don't  know;  I  didn't  pay  for  any.  Q.  You  don't  know  who 
owned  them  when  you  went  in  there?  A.  I  tell  you  the  honest 
truth,  I  don't  know  who  owned  them." 

In  connection  with  this  undisputed  proof  that  Luca  was  placed 
in  possession  both  of  the  saloon  and  of  the  certificate  without 
•  consideration  of  any  kind,  there  was  evidence  in  relation  to  the 
circumstances  and  the  agency  by  which  the  transfer  was  effected 
which  would  have  fairly  warranted  a  finding  that  the  certificate 
was  placed  in  his  name  in  the  hope  of  avoiding  the  consequences 
"  of  the  violation  of  the  law  committed  by  Davidoff  on  August  3, 
1902. 

On  the  practically  conceded  facts  disclosed  by  the  record,  it 
seems  clear  that  the  petitioner  was  entitled  to  the  order  of  can- 
cellation applied  for.  By  section  25  of  the  Liquor  Tax  Law 
(Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1900,  chap.  367) 
it  is  expressly  provided  that  if  within  thirty  days  from  the 
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receipt  of  the  surrendered  certificate  by  the  State  Commissioner 
of  Excise  proceedings  shall  be  instituted  for  its  cancellation,  tiie 
petition  for  surrender  shall  not  be  granted  nor  the  rebate  paid 
until  the  final  determination  of  the  proceedings,  and  if  the  pro- 
ceedings be  determined  against  the  petitioner  who  has  applied  for 
the  surrender  the  rebate  shall  be  forfeited.  It  has  been  held  that 
these  provisions  constitute  conditions  precedent  to  the  right  of 
surrender;  that  the  property  right  in  the  rebate  does  not  attach 
if  there  is  a  prosecution  pending  at  the  time  of  the  surrender  or 
within  thirty  days  thereafter,  and  that  an  assignee  of  the  certifi- 
cate has  no  greater  right  to  the  rebate  than  the  original  holder, 
notwithstanding  that  the  prosecution  is  for  an  offense  against  the 
law  committed  by  the  latter.  (People  ex  rel.  Miller  v.  Lyman, 
156  X.  Y  407;  People  ex  rel.  Frank  Brewery  v. :  Cullman,  168  id. 
25N,  262.  See  also,  People  ex  rel  Seitx  v.  Lyman,  59  App.  Div. 
172,  and  People  ex  rel.  Ochs  v.  Billiard,  81  id.  71.) 

The  transfer  of  the  certificate  to  Luca  could  not  of  itself 
operate  to  deprive  the  State  of  its  right  to  enforce  the  provisions 
of  the  law.  By  section  27  of  the  Liquor  Tax  Law  (as  amd.  by 
Laws  of  1897,  chap.  312)  it  is  made  the  duty  of  the  officer  who 
issued  the  certificate,  or  his  successor  in  office,  to  consent  to  the 
transfer,  provided  proper  papers  are  presented  as  therein  pre- 
scribed, and  while  the  section  further  provides  that  no  such  trans- 
fer shall  be  permitted  by  any  holder  of  a  certificate  who  shall 
have  violated  any  provision  of  the  law,  there  is  nothing  to  sug- 
gest that  the  act  of  the  officer  in  consenting  to  the  transfer  with- 
out actual  knowledge  of  a  violation,  condones  the  offense  for  the 
benefit  either  of  the  transgressor  or  his  successor.  Such  a  theory 
is  alien  to  the  nature  and  the  purpose  of  police  regulations.  Nor 
can  such  consent  be  regarded  as  equivalent  to  an  admission  on 
the  part  of  the  officer  that  the  assignor  has  not  violated  the  law 
or  to  an  adjudication  on  that  subject  which  would  be  binding 
upon  the  State  Commissioner.  As  was  said  in  People  ex  rel. 
Stevenson  Co.  v.  Lyman  (67  App.  Div.  446,  449)  of  the  somewhat, 
similar  provision  of  section  25  (as  amd.  by  Laws  of  1897,  chap. 
312),  requiring  the  officer  who  issued  the  certificate,  or  his  suc- 
cessor in  office,  to  make  duplicate  receipts  for  the  rebate  upon 
presentation  of  the  certificate  for  cancellation,  "  we  cannot  find 
any  provision  of  the  statute  which  makes  any  action  upon  the 
part  of  the  Deputy  Commissioner  an  adjudication  upon  that 
subject.     *     *     *     There  is  no  power  given  to  him  to  pass  upon 
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the  truth  of  the  allegations  in  the  petition,  and  although  undoubt- 
edly if  he  refused  to  issue  a  receipt,  he  could  not  be  compelled 
to  do  so  unless  the  applicant  showed  that  the  conditions  pre- 
cedent to  the  issuance  of  a  receipt  had  been  fulfilled,  yet  we  can- 
not find  anywhere  in  the  statute  any  authority  upon  his  part  to 
pass  upon  that  question,  or  to  make  any  admissions  relating 
thereto  which  will  be  binding  upon  the  State  Commissioner." 

It  is  not  claimed,  of  course,  that  Davidoff,  had  he  retained  the 
certificate  in  his  own  name,  could  have  enforced  the  payment  of 
the  rebate,  or  that  he  could  have  successfully  defended  proceed- 
ings instituted  for  revocation.  He  could  not  on  well-settled 
principles  by  a  mere  voluntary  transfer  of  the  certificate  without 
consideration  confer  upon  another  any  greater  right  to  the  rebate 
than  he  himself  possessed,  nor  could  such  a  transfer  operate  to 
deprive  the  authorities  of  the  right  to  compel  a  forfeiture  by 
legal  proceedings  instituted  in  good  faith  under  the  law  and 
within  its  precise  terms. 

The  order  and  judgment  should  be  reversed  and  the  application 
of  the  petitioner  granted,  with  costs  and  the  costs  of  this  appeal. 

Goodrich,  P.  J.,  Bartlett  and  Hooker,  JJ.,  concurred;  Wood- 
ward, J.,  concurred  in  result. 

Judgment  and  order  reversed  and  application  granted,  with 
fifty  dollars  costs  and  ten  dollars  costs  and  disbursements  of  this 
appeal. 


Second       Appellate       Department,       October       Term,       1903.       Reported. 

87  App.   Div.  92. 

"  Ernest  Ochs,"  a  Corporation,  Appellant,  v.  Charles  S.  Pohly, 
as  Receiver  of  the  Property  of  James  F.  Eice,  Judgment 
Debtor,  Respondent. 

Conversion— Innocent     purchase     of     stolen     goods— A     receiver     taking 

possession  of  a   liquor  tax  certificate  and  ordered   to  surrender  it 

and  distribute  its  proceeds— He   is  not  liable   in   his  capacity  as  a 

receiver  for  a  conversion  thereof  to  an  assignee  of  the  debtor. 

The  purchase  of  stolen  goods  innocently  and  In  good  faith  does  not, 

of  itself,  constitute  a  conversion;  in  order  to  render  the  purchaser  liable 

for  conversion,  a  demand  and  refusal  is  necessary,    if,  however,  the  pur- 
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chaser  sells  the  property,  he  becomes  liable  for  a  conversion  and  no 
demand  or  refusal  is  necessary- 

A  receiver,  appointed  in  proceedings  supplementary  to  execution,  of  the 
property  of  a  judgment  debtor  to  whom  a  liquor  tax  certificate  had  been 
issued,  took  possession  of  such  certificate  pursuant  to  the  order  appoint- 
ing him,  in  ignorance  of  the  fact  that  the  judgment  debtor  had  previously 
assigned  such  certificate.  Thereafter  he  obtained  an  order  authorizing 
him  to  surrender  the  certificate  and  to  apply  the  money  received  to  the 
payment  of  certain  claims.  After  complying  with  such  order,  he  obtained 
another  order  confirming  and  approving  his  account.  After  the  receiver 
had  surrendered  the  certificate  and  had  made  the  payments  directed  by 
the  order  before  referred  to,  the  assignee  of  the  certificate  demanded 
possession  thereof  from  the  receiver,  which  demand  was  refused. 

Held,  that  the  receiver's  act  in  taking  possession  of  the  certificate  and 
in  surrendering  it  and  disbursing  the  proceeds,  having  been  done 
innocently  and  in  obedience  to  a  lawful  judicial  mandate,  he  was  not 
liable  for  a  conversion  of  the  certificate  in  his  capacity  as  receiver. 

Appeal  by  the  plaintiff,  "Ernest  Ochs,"  a  corporation,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  26th  day  of 
September,  1902,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  bearing  date  the  27th  day  of  May,  1902,  and  entered  in  said 
clerk's  office,  denying  the  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  Cummins,  for  the  appellant. 

31.  S.  Guiterman,  for  the  respondent. 

Hirschbbeg,  J.  The  defendant  is  sued,  not  individually,  but 
as  the  receiver  in  supplementary  proceedings  of  the  property  of 
James  F.  Eice.  a  judgment  debtor,  for  the  alleged  value  of  a 
liquor  tax  certificate  issued  in  the  name  of  Rice,  but  assigned  by 
him  to  the  plaintiff  as  security  for  money  loaned.  The  certificate 
was  issued  on  May  4,  1896,  and  the  assignment  was  executed  the 
same  day,  the  money  loaned  being  used  to  pay  for  the  certificate. 
Rice  carried  on  the  liquor  business  in  his  own  name,  and  having 
contracted  an  indebtedness  to  H.  Koehler  &  Co.,  that  firm  duly 
procured  a  judgment  against  him,  and  after  examining  him  in 
supplementary  proceedings  duly  procured  the  appointment  of  the 
defendant  as  receiver.  It  may  be  inferred  from  the  record  that 
by  the  terms  of  the  order  appointing  the  defendant  receiver  he 
was  expressly  directed  to  take  possession  of  the  certificate  as  the 
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property  of  Rice,  and  on  September  15,  1896,  lie  did  take  posses- 
sion of  it  on  producing  and  exhibiting  to  Rice  a  certified  copy 
of  the  order.  There  is  a  conflict  in  the  evidence  as  to  what 
occurred  at  that  time.  Rice,  examined  as  a  witness  on  behalf  of 
the  plaintiff,  testified  that  he  told  the  defendant  at  the  time  that 
the  certificate  did  not  belong  to  him,  but  was  the  property  of  the 
plaintiff,  but  this  the  defendant  denied,  and  he  was  corroborated 
in  his  denial  by  the  evidence  of  another  person  who  accompanied 
him,  and  both  testified  that  Rice  delivered  the  certificate  volun- 
tarily and  without  a  suggestion  that  the  plaintiff  or  any  other 
person  had  or  claimed  any  right  to  or  interest  in  it.  At  the  close 
of  the  evidence  each  side  moved  for  the  direction  of  a  verdict,  and 
after  denial  of  the  motions  the  court  submitted  to  the  jury 
the  question  whether  the  defendant  took  the  certificate  with 
knowledge  that  it  belonged  to  the  plaintiff,  which  submission 
resulted  in  a  verdict  in  favor  of  the  defendant  establishing  the 
fact  that  the  original  taking  was  in  good  faith  and  without  any 
knowledge  on  the  defendant's  part  of  the  existence  of  the  plain- 
tiff's claim.  No  request  was  made  for  the  submission  of  any 
other  disputed  question  of  fact  to  the  jury. 

The  case  on  appeal,  in  addition  to  the  order  appointing  the 
defendant  receiver,  which  order  is  dated  September  15,  1896, 
contains  two  additional  orders  purporting  to  have  been  made  by 
the  Supreme  Court  in  the  supplementary  proceedings.  One  is 
dated  September  21,  1896,  and  authorizes  the  surrender  of  the 
certificate  by  the  defendant  to  the  deputy  commissioner  of  excise 
of  the  State  on  receipt  of  its  cash  value,  and  directs  the  applica- 
tion of  the  moneys  received  to  the  payment  of  the  claim  of  the 
judgment  creditors  and  the  disbursements,  fees,  etc.  The  other 
order,  dated  October  9,  1896,  confirms  and  approves  the  receiver's 
account  as  filed,  showing  the  surrender  value  received  by  him 
to  have  been  the  sum  of  $379.12,  and  that  all  but  the  sum  of 
$45.50  was  expended  and  disbursed  in  compliance  with  the 
requirements  of  the  first  order.  Neither  order  appears  to  have 
been  read  in  evidence,  but  the  appeal  has  been  argued  on  the 
assumption  that  both  orders  were  duly  granted.  It  may  be 
further  inferred  from  the  record  that  at  some  time  between  Sep- 
tember 25,  1896,  and  the  commencement  of  the  action  the  plain- 
tiff served  the  defendant  with  a  written  notice  claiming  the  cer- 
tificate as  its  property  and  demanding  its  return,  but  the  infer- 
ence is  fairly  deducible  that  such  service  was  made  after  the 
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defendant  had  surrendered  the  certificate  and  after  he  had  dis- 
bursed so  much  of  the  proceeds  of  the  surrender  as  has  been  dis- 
bursed in  conformity  with  the  order  of  September  twenty-first. 

The  facts  do  not  render  the  defendant  liable  for  conversion  in 
his  capacity  as  receiver.  The  duty  which  he  owed  the  court 
whose  officer  he  is  and  the  obligation  of  his  bond  alike  require  of 
him  obedience  to  its  orders  and  compliance  therewith  cannot 
constitute  an  actionable  wrong.  As  to  the  original  taking  of 
the  certificate  (the  only  alleged  act  of  conversion  litigated  upon 
the  trial)  the  verdict  of  the  jury  establishes  the  fact  that  it  was 
done  in  obedience  to  a  judicial  mandate  and  not  in  hostility  to 
the  plaintiff's  claim.  It  is  settled  law  that  the  mere  purchase  of 
goods  from  one  who  has  no  right  to  sell  them,  and  even  the  pur- 
chase innocently  and  in  good  faith  of  stolen  goods,  does  not  con- 
stitute conversion.  In  such  cases  there  must  be  a  demand  and 
refusal  before  the  purchaser  can  be  held  liable  in  tort.  It  is 
true  that  it  is  also  held  that  if  the  purchaser  in  turn  sell  the 
property  he  does  thereby  become  liable  as  for  a  conversion,  and 
that  no  demand  is  necessary  under  such  circumstances;  and  it 
is  argued  that  the  defendant  became  liable  without  demand  and 
refusal  upon  his  disposal  of  the  certificate  by  its  surrender. 
Waiving  the  question  as  to  whether  such  liability  if  it  existed 
would  be  personal  to  the  defendant  and  not  in  his  representative 
capacity,  it  seems  clear  that  if  the  surrender  and  the  distribution 
of  the  proceeds  were  under  the  sanction  of  a  court  of  competent 
jurisdiction,  no  liability  as  for  a  tort  would  arise  in  the  capacity 
in  which  the  defendant  has  been  sued. 

The  cases  of  Pease  v.  Smith  (61  N.  Y.  477)  and  Hovey  v.  Brom- 
ley (85  Hun,  540)  are  distinguishable  from  this  case.  The  general 
rule  is  recognized  in  both  cases  that  to  maintain  an  action  of 
trover  against  one  who  receives  property  in  good  faith,  ignorant 
of  the  want  of  title  in  the  one  from  whom  he  received  it,  a  demand 
and  refusal  must  be  shown,  but  such  rule  is  qualified,  as  has  been 
said,  by  the  fact  that  no  demand  is  necessary  where  the  person 
who  receives  the  property  afterwards  sells  it.  The  act  of  selling 
in  such  case  constitutes  the  conversion,  being  in  its  essential 
nature  the  act  of  converting  the  property  to  the  seller's  use.  The 
sale  is  in  itself  an  actual  conversion,  and  being  for  the  personal 
benefit  of  the  vendor  constitutes  the  wrong,  and  obviates  the 
necessity  of  a  demand,  which  indeed  after  sale  and  disposition 
of  the  property  would  be  futile.     Moreover,  as  was  said  in  Indus- 
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trial  &  General  Trust  v.  Tod  (170  N.  Y.  233,  265),  "  demand  and 
refusal  are  only  evidence  of  conversion."     It  is  also  doubtless 
true  that  a  wrongful  intent  is  not  an  essential  element  in  con- 
version.    It  is  sufficient,  as  was  said  in  Boyce  v.  Brockway  (31. 
jSL  Y.  490,  493),  "that  the  rightful  owner  has  been  deprived  of 
his   property   by   some   unauthorized   act   of   another   assuming- 
dominion  or  control  over  it."     Here,  however,  the  defendant,  if 
acting  under  the  orders  referred  to,  did  not  sell  the  property. 
He  did  not  convert  it  to  his  own  use.     He  did  not  exercise  individ- 
ual dominion  or  control  over  it  in  the  sense  of  the  foregoing 
citation  from  Boyce  v.  Brockway,  but  it  was  at  all  times  in 
custodia  legis.     What  he  did  was  authorized  by  the  court,  and 
was  done  not  of  his  own  volition,  but  under  judicial  sanction  and 
compulsion,  and  he  could  have  been  punished  for  contempt  had 
he  refused  compliance  upon  the  mere  ground  that  some  one  might 
some  day  lay  a  claim  to  the  property  then  in  his  possession  as  an 
officer  of  the  court.     It  would  be  contrary  to  public  policy  ana 
subversive  of  the  aims  of  administrative  justice  to  hold  that  th-.- 
act  of  a  receiver  in  thus  obeying  the  judgment  of  a  court  of  com- 
petent jurisdiction  in  distributing  the  apparent  and,  at  the  time, 
unquestioned  property  of  an  insolvent  person  without  knowledge 
or  the  means  of  acquiring  knowledge  of  the   existence  of   an 
adverse  claim  constituted  an  actionable  wrong  subjecting  him  to 
liability  both  in  property  and  with  his  person. 

In  Piatt  v.  A".  Y.  &  Sea  Beach  Ry.  Co.  (170  N.  Y.  451)  a 
receiver  in  foreclosure  proceedings  who  took  possession  of  money 
under  an  order  of  the  court,  which  in  fact  belonged  in  equity  to 
the  general  creditors,  but  which  was  distributed  by  the  receiver 
under  the  sanction  of  an  order  among  and  for  the  benefit  of  the 
bondholders,  was  held  to  be  protected  by  the  orders  until  reversed. 
The  court  intimated  in  the  opinion  that  a  remedy  by  action  might 
lie  against  him  personally  as  a  wrongdoer,  but  that  he  could  nor 
be  assailed  collaterally  as  a  representative  of  the  trust. 

Xor  does  the  case  of  Niles  v.  Mathusa  (162  N.  Y.  546)  touch 
the  point  now  under  consideration.  There  it  was  held  only  that 
the  assignee  of  a  liquor  tax  certificate  who  allows  it  to  remain  in 
the  hands  of  the  assignor  is  not  thereby  estopped  from  setting  up 
his  title  against  a  subsequent  judgment  creditor.  The  decision 
was  as  to  the  priority  of  the  respective  claims,  and  it  was  held 
that  the  prior  claimant  would  be  protected,  notwithstanding  the 
subsequent  assignee  or  debtor  had  no  notice  of  such  prior  claim. 
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But  the  question  in  this  case  is  not  as  to  the  validity  of  the 
plaintiff's  title,  that  being  in  fact  wholly  unquestioned  upon  the 
trial,  but  relates  only  to  the  nature  of  the  liability,  if  any,  of  the 
defendant.  If  his  act,  innocently  done  and  in  obedience  to  a  law- 
ful judicial  mandate,  constitutes  a  tort  for  which  he  must  respond 
in  his  official  capacity,  then  no  receiver  could  act  in  any  case  with- 
out incurring  a  liability  equally  unjust  and  intolerable.  Tso 
authority  is  cited  in  support  of  the  claim,  nor  is  its  allowance 
necessary  to  the  plaintiff's  protection. 
The  judgment  and  order  should  be  affirmed. 

Goodrich,  P.  J.,  Bartlett,  AVoodward  and  Hooker,  JJ.,  con- 
curred. 

Judgment  and  order  affirmed,  with  costs. 


Court   of  Appeals.   Reported.   176    N.   Y.   566. 

In  the  Matter  of  the  Petition  of  Warren  Cruikshank,  Appellant, 
for  an  Order  Canceling  Liquor  Tax  Certificate  No.  2,901,  Issued 
to  Henry  Hesterberg,  Respondent. 

Matter  of  Cruikshank,  82  App.  Div.  645,  affirmed. 
(Submitted  October  7,  1903;  decided  October  27,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  April  27,  1903. 
which  affirmed  an  order  of  Special  Term  denying  a  petition  for 
an  order  canceling  and  revoking  a  liquor  tax  certificate. 

George  G.  Gase  for  appellant. 

Huf/o  Hirsh  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Vann, 
Cullen  and  Werner,  JJ. 
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Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

June  30,  1903. 

People  &c.  v.  Markowitz. 

Giegerich,  J.  The  defendant  is  not  charged  with  a  violation 
of  the  Liquor  Tax  Law,  but  of  section  290  of  the  Penal  Code. 
The  penalties  and  disadvantages  following  a  conviction  for  the 
former,  therefore,  would  not  fall  upon  him  in  this  case.  (Liquor 
Tax  Law,  Laws  of  1896,  Sees.  34,  36.)  While  it  is  true  that  the 
defendant  might  have  been  proceeded  against  under  the  provisions 
of  the  Liquor  Tax  Law,  it  is  equally  true  that  such  provisions 
are  not  exclusive;  but  the  two  acts  can  stand  together.  As  was 
said  by  the  court  in  People  &c.  v.  Koenig  (9  App.  Div.  pp.  436, 
439)  :  "  It  might  further  be  suggested  that  the  actions  in  question 
have  not  the  same  object.  The  provisions  of  the  Penal  Code  upon 
this  subject  have  in  view  the  protection  of  children,  while  those  of 
the  Liquor  Tax  Law  relate  entirely  to  the  regulation  of  the  liquor 
traffic."  Applying  these  observations  to  the  case  at  bar,  it  is 
evident  that  there  are  not  any  exceptional  features  which  render 
it  desirable  and  proper  that  the  trial  should  be  had  before  a 
jury  rather  than  by  the  justice  of  the  Court  of  Special  Sessions. 

Motion  denied. 

i 


Supreme     Court,     New     York     Special     Term.      Reported.     N.    Y.    L.    J., 

November  13,  1903. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinax,  as  State 
Commissioner  of  Excise,  for  an  Order  Revoking  and  Canceling 
Liquor  Tax  Certificate  No.  15,047,  Issued  to  Frederick  Lom- 

BAUER. 

Herbert  E.  Kellogg,  for  petitioner. 
James  J.  Walsh,  for  respondent. 

Clark,  J.  The  evidence  fully  sustains  a  violation  of  the  statute 
on  two  Sundays,  and  if  the  defendant  had  proved  that  the  estab- 
lishment was  a  "  hotel  "  the  result  would  be  the  same.  Therefore 
defendant's  motion  to  refer  back  is  denied.  The  license  must  be 
revoked,  with  costs.     Settle  order  on  notice. 
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Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 
November   19,   1903. 

Matter  of  Personal  Liberty  League. 

Fitzgerald,  J.  In  so  far  as  applicants  propose  to  organize  for 
the  purpose  of  advocating  the  repeal  of  any  existing  statutes 
which  they  believe  to  be  "  illiberal  and  opposed  to  the  progressive 
spirit  of  the  age,"  or  with  a  view  to  procure  the  enactment  of 
what  they  deem  "  wise  and  liberal  laws,"  their  objects  are  entirelv 
proper,  but  to  the  extent  that  they  aim  to  advocate  the  "  liberal 
interpretation  and  enforcement  "  of  what  they  term  "  onerous  " 
existing  laws  they  are  attempting  to  organize  for  objects  which 
the  court  cannot  approve.  Administrative  officers  are  sworn  to 
enforce  the  constitution  and  laws  to  the  best  of  their  ability,  and 
no  corporation  can  be  created  for  the  avowed  purpose  of  embar- 
rassing them  even  in  the  slightest  degree  in  the  performance  of 
their  duties. 


First  Appellate   Department,  November,  1903.   Reported.  87  App.   Div.  631. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  Howard  Kemble,  Defendant, 
and  The  Fidelity  and  Casualty  Company  of  New  York, 
Appellant. 

Xartal  d  Carrerc,  for  appellant. 

A  liquor  tax  certificate  is  personal  propertv.  (Niles  v. 
Matlwsa,  20  App.  Div.  483,  aff d.  162  N.  Y.  546 ;  People  ex  rel. 
Miller  v.  Lyman,  27  App.  Div.  527,  affd.  156  N.  Y.  407;  Matter  of 
Lyman,  53  App.  Div.  330 ;  McNeeley  v.  Welz,  166  N.  Y.  124.)  The 
statute  under  which  bond  was  given  will  not  be  construed  so  as 
to  enlarge  the  obligation  of  the  surety.  {Wood  v.  Fisk,  63  N.  Y. 
245;  Lang  v.  Pike,  27  O.  St.  497;  Ward  v.  Stahl,  81  N.  Y.  406: 
Nat.  Mech.  Banking  Assn.  v.  Conkling,  90  N.  Y.  116 ;  Lyman  v. 
Schermerhom,  167  N.  Y.  113;  Lyman  v.  Kane,  57  App.  Div  549- 
Waldron  v.  Fargo,  170  N.  Y.  130.)     The  bond  applied  to  the  busi- 
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ness  of  selling  liquors  only  as  conducted  by  Kemble.  (Matter  of 
Lyman  v.  Tetter,  59  App.  Div.  217;  Lyman  v.  Viiveccr,  168  N.Y. 
42;  Lyman  v.  Kane,  supra;  Lyman  v.  tihenundoak  Club,  39 
App.  Div.  451). )  Kemble  cannot  be  said  to  have  •'  suffered  or 
permitted"  the  violations.  (CulUnan  v.  Parker  distinguished 
Gregory  v.  tf.  &,  17  Blatcli.  325) 

The  defendant  Kemble  had  the  right  to,  under  section  27,  an<] 
did  sell  his  liquor  tax  certificate,  also  his  business,  stock,  fixtures 
and  the  premises,  to  another  party,  and  had  nothing  to  do  with 
the  place  when  the  violations  occurred. 

The  Liquor  Tax  Law  imposes  no  obligation  on  a  certificate 
holder  who  sells  his  certificate  to  see  that  the  assignee  files  a 
new  application  and  bond,  nor  does  it  furnish  such  certificate 
holder  means  to  compel  such  assignee  to  do  so. 

Herbert  H.  Kellogg,  for  respondent. 

Judgment  should  be  affirmed. on  authority  of  CulUnan  v.  Parker 
(84  App.  Div.  296). 

Judgment  and  order  affirmed,  with  costs,  on  the  authority  of 
CulUnan  v.  Fidelity  and  Casualty  Company  (Parker  Certificate), 
(84  App.  Div.  296). 


First  Appellate  Department,  November,   1903.   Reported.  87  App.  Div.  631. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Eespondent,  v.  Angela  Sisto,  Defendant, 
and  The  Fidelity  and  Casualty  Company  of  New  York, 
Appellant. 

Nadal  &  Carr'ere,  for  appellant. 

Liquor  tax  certificate  is  personal  property,  and  may  be  assigned 
or  transferred  like  other  personal  property.  (Niles  v.  Mathusa. 
20  App.  Div.  483,  affd.  162  N.  Y.  546;  People  ex  rel.  Miller  v. 
Lyman,  27  App.  Div.  527,  affd.  156  N.  Y.  407;  Matter  of  Lyman, 
53  App.  Div.  330;  McNeeley  v.  Welz,  166  N.  Y.  124.)  The  statute 
will  not  be  construed  so  as  to  enlarge  the  obligation  of  the  surety. 
[Wood  v.  Fish,  63  N.  Y.  245;  Lang  v.  Pike,  27  O.  St.,  Rep.  497; 
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Ward  v.  Btahl,  81  N.  Y.  406 ;  Banking  Assn.  v.  Gonlding,  90  N.  Y. 
116;  Lyman  v.  Schermerhorn,  167  N.  Y.  113;  Lyman  v.  Kane,  57 
App.  Div.  549;  Waldron  v.  Fargo,  170  N.  Y.  130.)  Bond  was 
given  only  for  Sisto,  and  applied  only  to  her  business.  (Matter 
of  Lyman,  59  App.  Div.  217;  Lyman  v.  Cheever,  168  N.  Y.  42; 
Lyman  v.  Kane,  supra;  Lyman  v.  Shenandoah  Club,  39  App.  Div. 
459.)  Sisto  cannot  be  said  to  have  "  suffered  and  permitted  "  the 
violation.  (Gregory  v.  U.  IS.  17  Blatch.  325;  Town  of  Collinsvillc 
v.  Scanland,  58  111.  221.) 

The  defendant  Sisto  prior  to  the  place  becoming  disorderly 
leased  it  to  other  parties,  who  agreed  to  have  the  liquor  tax  cer- 
tificate properly  transferred. 

Herbert  H.  Kellogg,  for  respondent. 

Judgment  should  be  affirmed  on  the  decision  in  Cullinan  v 
Parker  (84  App.  Div.  296). 

Judgment  and  order  affirmed,  with  costs,  on  the  authority  of 
Cullinan  v.  Fidelity  and  Casualty  Company,  (Parker  Certificate) 
(84  App.  Div.  296). 


Second      Appellate      Department,      November      Term,      1903.      Reported. 

88  App.   Div.  6. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Appellant,  for  an  Order  Eevoking  and 
Canceling  Liquor  Tax  Certificate  No.  21,917,  Issued  to  John 
Niederstein,  Respondent. 

Liquor  tax  certificate — Revoked  where  gambling  takes  place  even  in  the 
absence  of  the  certificate  holder. 
Gambling  upon  premises,  in  which  the  traffic  of  liquors  is  authorized  to 
be  carried  on,  constitutes,  under  sections  23  and  28  of  the  Liquor  Tax 
Law,  ground  for  the  revocation  of  the  certilicate,  notwithstanding  the  fact 
that  the  certificate  holder  was  absent  from  the  premises  at  the  time  the 
gambling  was  done  and  that  the  premises  were  then  in  charge  of  the 
certificate  holder's  agent. 

Appeal  by  the  petitioner,  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise,'  from  an  order  of  the  Supreme  Court,  made  at 
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the  Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Queens  on  the  22d  day  of  April,  1903,  deny- 
ing the  petitioner's  motion  to  revoke  and  cancel  liquor  tax  certifi- 
cate No.  21,917,  issued  to  John  Mederstein,  and  also  from  a  judg 
ment  for  costs  in  favor  of  the  respondent,  entered,  in  said  clerk's 
office  on  the  2d  day  of  June,  1903. 

William  E.  Schench,  for  the  appellant. 

Jacob  Neu,  for  the  respondent. 

Hooker,  J.  This  is  an  appeal  from  an  order  denying  an  appli- 
cation to  cancel  a  liquor  tax  certificate  issued  to  the  respondent. 
An  issue  was  raised  by  the  answer  of  the  certificate  holder,  and 
proof  was  taken  before  a  referee  appointed  for  that  purpose. 
Section  23  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as 
amd.  by  Laws  of  1900,  chap.  367),  in  the  enumeration  of  those 
who  shall  not  traffic  in  liquors,  provides,  in  part,  as  follows :  "  No 
corporation,  association,  copartnership  or  person,  who,  as  owner 
or  agent,  shall  suffer  or  permit  any  gambling  to  be  done  in  the 
place  designated  by  the  liquor  tax  certificate  as  that  in  which  the 
traffic  in  liquors  is  to  be  carried  on,"  and  subdivision  2  of  section 
28  (as  amd.  by  Laws  of  1901,  chap.  640)  authorizes  the  revocation 
of  the  certificate  of  a  person  violating  that  provision.  The  peti- 
tioner contends  that  the  certificate  holder  committed  such  a  vio 
lation,  in  that  gambling  by  a  device  known  as  a  slot  machine 
occurred  in  his  place  on  July  24  and  29,  1902.  That  the  machine 
was  a  gambling  device  is  not  questioned.  The  certificate  holder 
contended  that  this  was  done  without  his  knowledge  or  consent, 
and  in  his  absence,  and  that,  therefore,  he  did  not,  in  the  language 
of  the  statute,  "  suffer  or  permit "  the  gambling.  It  must  be 
taken  as  a  fact  in  the  state  of  the  evidence  that  Niederstein  was 
absent  from  the  premises  from  aboiit  the  middle  of  July  until  the 
sixth  day  of  August,  and  that  his  place  of  business,  in  which 
liquor  was  sold  under  the  certificate,  was  in  charge  of  an  agent. 
and  this  presents  the  question  whether  or  not  his  certificate  was 
liable  to  be  revoked  under  that  portion  of  section  23  of  the  Liquor 
Tax  Law  relating  to  gambling.  The  learned  Special  Term,  in  its 
opinion,  has  said :  "  There  was  a  violation  of  the  law,  in  that 
gambling  by  means  of  a  nickel-slot  machine  was  permitted  and 
suffered  on  the  days  and  at  the  place  in  question,  but  it  was  the 
act  of  the  agent  then  in  said  barroom,  not  of  the  certificate  holder, 
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this  respondent ;  the  evidence  does  not  establish  any  participation 
by  him  in  the  violation,  or  that  he  suffered  or  permitted  the 
gambling  or  use  of  the  machine,"  and  in  that  theory  of  the  law  he 
denied  the  application. 

This  disposition  of  the  case  we  think  erroneous.  If  this  doc- 
trine were  to  be  adopted  into  the  body  of  the  law,  it  would  be  only 
necessary  for  the  holder  of  a  liquor  tax  certificate  to  absent  him- 
self for  a  few  hours  a  day  from  his  place  of  business,  to  avoid  the 
penalty  following  a  violation  of  this  provision  of  the  Liquor  Tax 
Law  during  his  absence ;  or,  in  the  event  of  one  person  holding  two 
liquor  tax  certificates,  his  continued  absence  from  one  would  be  a 
sufficient  defense  to  any  revocation  proceeding  that  might  be 
instituted  against  him  for  the  violation  of  section  23  of  the 
Liquor  Tax  Law  by  his  agent  at  such  place  of  business.  We  can- 
not believe  that  the  Legislature  intended  that  the  words  "  suffer 
or  permit "  should  receive  the  interpretation  given  to  them  by 
the  learned  Special  Term.  It  has  been  held  that  where  a  liquor 
tax  certificate  has  been  issued  or  transferred  to  a  person  upon 
his  application  and  filing  of  a  bond,  he  is  the  principal',  whom  the 
law  will  look  to  during  the  conduct  of  the  business,  and  will  hold 
responsible  for  compliance  with  the  statutory  provisions.  (Lyman, 
v.  Kurtz,  166  N.  Y.  271.) 

The  contention  of  the  respondent,  that  the  law  does  not  permit 
the  conviction  of  a  person  for  the  unauthorized  unlawful  acts 
of  an  agent,  is  not  germane  to  this  proceeding,  for  the  reason  that 
the  application  is  one  to  revoke  the  certificate.  Nothing  more 
than  the  revocation  is  accomplished;  it  does  not  convict  the 
holder  of  crime.  (Matter  of  Lyman,  Textcr  Certificate,  59  App. 
Div.  217.) 

Our  opinion  is  that  the  failure  of  the  respondent  to  prevent  the 
conduct  complained  of  clearly  makes  out  a  case  within  the  letter, 
as  well  as  the  spirit  of  the  statute,  and  that  the  acts  of  his 
agent  have  rendered  his  certificate  forfeited. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  proceedings  remitted  to  the 
Special  Term  for  a  rehearing. 

Goodrich,  V.  J.,  Bartlett,  Woodward  and  Hirschrerg,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
proceedings  remitted  to  the  Special  Term  for  a  rehearing. 
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Third      Appellate      Department,      November      Term,      1903.       Reported. 

88  App.   Div.  170. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  Harry  J.  Bowker,  Defend- 
ant, Impleaded  with  The  Aetna  Indemnity  Company, 
Appellant. 

Bonding  company — Liability  of  the  company  upon  a  liquor  tax  bond,  not 
signed  by  the  resident  secretary  until  after  the  liquor  tax  certificate 
had  been  canceled. 

A  bonding  company  was  accustomed  to  send  to  its  resident  assistant 
secretaries  blank  bonds,  duly  executed  in  the  name  of  the  corporation,  but 
containing  the  provision  that  they  should  be  binding  upon  the  company 
only  when  signed  by  the  resident  assistant  secretary. 

On  one  occasion,  a  resident  assistant  secretary,  prior  to  making  a 
journey,  informed  his  clerk  that  if  the  county  treasurer  was  willing,  the 
clerk  might  issue  and  deliver  liquor  tax  bonds  in  his  absence  and  that  he 
would  sign  them  upon  his  return.  During  his  absence  the  clerk  issued 
a  liquor  tax  bond,  arranging  with  the  county  treasurer  that  the  resident 
assistant  secretary  should  Sign  it  upon  his  return. 

During  the  term  of  the  liquor  tax  certificate,  the  party  to  whom  it  was 
issued  was  convicted  of  a  violation  of  the  Liquor  Tax  Law  and  the  liquor 
tax  certificate  was  canceled  and  surrendered.  Subsequently  the  resident 
assistant  secretary,  without  knowledge  that  the  holder  of  the  liquor  tax 
certificate  had  violated  the  Liquor  Tax  Law  and  had  been  convicted  there- 
for, or  that  the  liquor  tax  certificate  had  been  canceled  and  surrendered, 
signed  the  bond. 

Held,  that  the  bonding  company  was  not  liable  upon  the  bond. 

Appeal  by  the  defendant,  The  Aetna  Indemnity  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Franklin  on  the  5th  day 
of  June,  1903,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Franklin  Trial  Term,  a  jury  having  been  waived. 

Defendant  is  a  foreign  corporation,  having  its  principal  office 
and  place  of  business  in  the  State  of  Connecticut.  On  the  17th 
day  of  March,  1898,  said  company  duly  appointed  one  Frank  S. 
Channell,  of  Malone,  N.  Y.,  a  resident  assistant  secretary,  by  an 
instrument  in  writing,  the  principal  part  of  which  is  as  follows : 
"Know  all  men  by  these  presents:  That  The  Aetna  Indemnity 
Company,  a  corporation  duly  organized  under  and  by  virtue  of 
the  laws  of  the  State  of  Connecticut,  and  having  its  principal  office 
located  in  the  City  of  Hartford,  said  State,  does  hereby  make, 
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constitute  and  appoint  Frank  S.  Channell  of  the  city  of  Malone, 
County  of  Franklin,  and  State  of  New  York,  its  Resident 
Assistant  Secretary,  to  execute  and  deliver  and  attack  the  seal  of 
said  Company  to  any  and  all  bonds  to  be  filed  in  any  City  or 
County  of  the  State  of  New  York  under  the  provisions  of  the 
Liquor  Tax  Law  of  the  State  of  New  York  (Laws  of  1890,  Chapter 
112,  as  amended  by  Laws  of  1807,  Chapter  312)  and  the  various 
acts  amendatory  thereof  and  supplementary  thereto,  and  all  said 
bonds  shall  be  also  duly  signed  in  all  cases  by  the  President  or 
Vice  President." 

On  the  18th  day  of  December,  1901,  the  defendant  Bowker  file<l 
with  the  county  treasurer  of  Franklin  county  an  application  in 
writing  for  the  purpose  of  obtaining  a  liquor  tax  certificate  for 
traffic  in  liquor  under  subdivision  1  of  section  11  of  the  Liquor 
Tax  Law  (supra)  at  premises  in  said  application  described  and 
paid  to  said  county  treasurer  the  tax  required  by  law.  At  the 
same  time  said  Bowker  filed  with  the  county  treasurer  a  bond 
purporting  to  be  given  by  himself  and  the  defendant  company  to 
the  People  of  the  State  of  New  York  in  the  form  required  on 
obtaining  a  liquor  tax  certificate.  The  bond  so  filed  with  the 
county  treasurer  bore  the  signature  of  Bowker,  and  was  also 
signed  "  The  Aetna  Indemnity  Company,  surety,  by  F.  T.  Maxwell, 
president."  It  was  not  executed  by  Channel!.  A  copy  of  the 
written  authority  given  by  said  company  to  said  Channell  to 
execute  and  deliver  bonds  as  in  said  authority  expressly  stated 
was  before  the  county  treasurer.  It  also  appears  that  said 
Channell  was  absent  from  Malone  and  that  the  bond  was  prepared 
by  a  clerk  in  the  office  of  said  Channell.  Before  said  Channell 
left  Malone  his  clerk  had  a  talk  with  him,  which,  as  related  by 
said  clerk,  is  as  follows:  "I  said  to  him,  'when  you  are  absent 
Mr.  Channell  will  it  be  all  right  if  I  issue  a  bond  to  any  one  who 
makes  application  and  that  you  will  sign  it  when  you  get  home?' 
Ue  said  'yes,  if  it  is  agreeable  to  Mr.  Adams.' " 

At  the  time  the  bond  was  delivered  to  the  defendant  Bowker  the 
clerk  in  the  office  of  Channell  telephoned  to  the  county  treasurer, 
and  the  conversation  as  related  by  the  clerk  is  as  follows:  "(I) 
told  him  that  Mr.  Bowker  *  *  *  had  been  in  the  office  and 
made  application  for  a  bond.  I  said  'Mr.  Channell  is  not  here, 
but  I  will  issue  the  bond  and  give  it  to  him  and  Mr.  Channell  will 
sign  it  when  he  comes  home,'  and  I  said  'how  will  it  be  with  you?' 
lie  said  'all  right,'  or  words  to  that  effect." 
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The  liquor  tax  certificate  was  issued  for  the  balance  of  the  year 
.ending  April  30,  1902.  On  the  twenty-seventh  day  of  March  fol- 
lowing, Bowker  was  found  guilty  on  an  indictment  charging  him 
with  having  sold  liquor  to  an  Indian  contrary  to  subdivision  4  of 
section  30  of  the  Liquor  Tax  Law  (supra).  He  was  fined  $100 
which  he  paid,  and  the  liquor  tax  certificate  was  canceled  and 
surrendered. 

On  the  thirteenth  day  of  May  thereafter  Channell,  without 
knowledge  that  said  Bowker  had  violated  the  Liquor  Tax  Law  or 
of  his  conviction  therefor,  or  that  said  liquor  tax  certificate  had 
been  actually  surrendered  and  canceled  before  the  expiration 
thereof,  signed  said  bond. 

The  witness  clause  of  said  bond  is  as  follows:  "In  witness 
whereof,  the  said  principal  hereto  has  duly  signed  these  presents 
and  the  surety  hereto  has  caused  its  corporate  seal  to  be  hereunto 
affixed,  and  these  presents  to  be  signed  by  F.  T.  Maxwell,  its  pres- 
ident. This  bond  shall  bind  said  surety  company  only  when 
signed  by  F.  S.  Channell,  its  lawful  Resident  Assistant  Secretary 
at  Malone,  N.  Y.,  County  of  Franklin,  N.  Y.,  whose  certificate  of 
authority  is  duly  filed  with  the  officer  authorized  to  issue  liquor 
tax  certificates  for  the  county  in  which  the  traffic  in  liquors  is  to 
be  carried  on  by  said  principal." 

This  action  is  brought  by  the  plaintiff,  as  State  Commissioner 
of  Excise  of  the  State  of  New  York,  to  recover  the  penalty  of 
said  bond.  Judgment  was  rendered  against  the  defendants  there- 
for, from  which  judgment  this  appeal  is  taken. 

John  P.  Badger,  for  the  appellant. 

Sheldon  B.  Mead  and  Albert  O.  Briggs,  for  the  respondent. 

Chase,  J.  The  blank  bonds  in  Channell's  possession  applicable 
for  use  under  the  provisions  of  the  Liquor  Tax  Law  had  been 
signed  in  the  name  of  the  company  by  its  president,  but  they  were 
incomplete  and  valueless  as  obligations  until  the  principal  to  be 
named  in  each  had  been  considered,  passed  upon  and  accepted  as 
a  party  thereto,  and  the  instrument  completed  in  form  had  been 
executed  by  the  agent  in  accordance  with  his  written  authority. 
They  were  not  sent  by  the  company  for  delivery,  but  as  unex- 
ecuted instruments. 

When  the  bond  in  question  was .  received  by  the  county  treas- 
urer, it  had  not  been  executed,  and  it  was  not  received  as  an 
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executed  instrument,  but  in  expectation  that  at  some  future  time 
it  would  be  executed  and  thus  become  in  form  a  valid  and  com- 
plete instrument.  The  county  treasurer  had  full  knowledge  of 
the  extent  of  Channell's  authority,  and  upon  the- instrument  as 
accepted  by  him  were  the  words,  "  This  bond  shall  bind  said 
surety  company  only  when  signed  by  F.  S.  Channell,  its  lawful 
resident  assistant  secretary  at  Malone,  N.  Y." 

The  liquor  tax  certificate  was  delivered  without  a  bond  as  pro- 
vided by  sections  18  and  19  of  the  Liquor  Tax  Law  (supra) .  Any 
agreement  made  by  Channell  through  his  clerk  was  not  made  by 
virtue  of  authority  derived  from  the  defendant.  It  was  an  obli- 
gation wholly  personal,  enforcible,  if  at  all,  against  him  alone. 
As  every  one  interested  in  the  instrument  had  full  knowledge  of 
the  extent  of  Channell's  authority,  no  question  of  waiver  or 
estoppel  arises. 

The  power  of  agents  of  insurance  companies  when  their  author- 
ity is  clear  and  fully  known  is  stated  by  the  Court  of  Appeals  in 
Quinlan  v.  Providence  Washington  Ins.  Co.  (133  N.  Y.  356)  as 
follows :  "  The  powers  possessed  by  agents  of  insurance  com- 
panies, like  those  of  agents  of  any  other  corporations,  or  of  an 
individual  principal,  are  to  be  interpreted  in  accordance  with 
the  general  law  of  agency.  No  other  or  different  rule  is  to  be 
applied  to  a  contract  of  insurance  than  is  applied  to  other  con- 
tracts. The  agent  of  an  insurance  company  possesses  such 
powers  and  such  powers  only,  as  have  been  conferred  verbally,  or 
by  the  instrument  of  authorization,  or  such  as  third  persons  have 
a  right  to  assume  that  he  possesses.  Where  the  act  or  represen- 
tation of  the  agent  of  an  insurance  company  is  alleged  as  the  act 
of  the  principal,  and,  therefore,  binding  upon  the  latter,  the  test  of 
the  liability  of  the  principal  is  the  same  as  in  other  cases  of 
agency.  No  principle  is  better  settled  in  the  law,  nor  is  there 
any  founded  on  more  obvious  justice  than  that  if  a  person  dealing 
with  an  agent  knows  that  he  is  acting  under  a  circumscribed  and 
limited  authority,  and  that  his  act  is  outside  of  and  transcends 
the  authority  conferred,  the  principal  is  not  bound  and  it  is  im- 
material whether  the  agent  is  a  general  or  special  one  because  a 
principal  may  limit  the  authority  of  the  one  as  well  as  that  of 
the  other.  *     *    Where  a  policy  permits  an  agent  to  exercise 

a  specified  authority,  but  prescribes  that  the  company  shall  not 
be  bound  unless  the  execution  of  the  power  shall  be  evidenced  by 
a  written  indorsement  ot)   the  policy,  the   condition  is   of  the 
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essence  of  the  authority  and  the  consent  or  act  of  the  agent  not  so 
indorsed  is  void.  *  *  *  The  power  of  agents  as  expressed  in 
the  policy,  may  be  enlarged  by  usage  of  the  company,  its  course 
of  business,  or  by  its  consent  express  or  implied.  *  *  *  But 
where  the  restrictions  upon  an  agent's  authority  appear  in  the 
policy,  and  there  is  no  evidence  tending  to  show  that  his  powers 
have  been  enlarged,  there  seems  to  be  no  good  reason  why  the 
authority  expressed  should  not  be  regarded  as  the  measure  of 
his  power." 

In  this  case  there  arises  no  question  of  usage,  or  as  to  implied 
authority.  ChannelFs  authority  was  in  writing,  plainly  stated, 
and  the  county  treasurer  with  a  copy  of  the  authority  before  him 
was  bound  thereby.  If  the  bond  had  been  actually  signed  with 
the  name  of  Ohannell,  and  the  county  treasurer  had  received  it 
in  good  faith,  as  a  completed  instrument,  other  questions  might 
have  arisen.  The  signing  of  the  instrument  by  Channell  after 
the  liquor  tax  certificate  had  expired  and  long  after  it  had  been 
canceled  and  surrendered  by  reason  of  the  violation  of  the  Liquor 
Tax  Law,  against  which  violation  the  bond  was  given,  and  for 
which  the  penalty  of  the  bond  became  payable,  was  not  an  execu- 
tion within  the  power  and  authority  of  Channell. 

We  are  of  the  opinion  that  the  instrument  was  never  so  exe- 
cuted by  the  defendant  as  to  make  it  liable  thereon. 

All  concurred;  Houghton,  J.,  not  sitting. 

Judgment   reversed,    and    new    trial    granted,    with    costs    to 


appellant  to  abide  event. 


Fourth      Appellate      Department,      November      Term,      1903.      Reported. 

88  App.  Div.  302. 

The  People  op  the  State  of  New  York,  Plaintiff,  v.  Thomas 
Connolly  and  Clark  W.  Dennis,  Defendants. 

Liability  of  bail  for  a  fine  imposed,  where  a  certificate  of  reasonable  cause 
is  given  to  one  convicted  and   sentenced  to   imprisonment  and  to 
pay  a  fine. 
The  correct  Interpretation  of  sections  527,  530,  555,  556  and  585  of  the 
Code  of  Criminal  Procedure  is 

That  where  a  defendant  is  convicted  of  a  crime  and  is  sentenced  to 
imprisonment  only,  if  he  takes  an  appeal  from  the  judgment  of  conviction 


262  Decisions  Relating  to 

and  obtains  a  certificate  of  reasonable  doubt,  lie  cannot  be  compelled  to 
enter  upon  the  service  of  his  term  of  imprisonment  during  the  pendency  of 
such  appeal,  but  must  be  retained  in  the  custody  of  the  sheriff  during  the 
interim,  unless  an  order  is  made  admitting  him  to  bail,  and  an  undertaking 
is  given  to  the  effect  that  he  will  surrender  himself  in  execution  of  the 
judgment  in  case  it  is  affirmed; 

That  if  such  defendant  is  sentenced  to  pay  a  fine  only,  takes  an  appeal, 
obtains  a  certificate  of  reasonable  doubt,  and  an  order  is  made  admitting 
him  to  bail,  such  certificate  is,  in  effect,  granted  upon  condition  that  the 
defendant  will  execute  an  undertaking  conditioned  for  the  payment  of 
such  fine  in  case  the  judgment  of  conviction  is  affirmed,  and  the  collection 
of  such   fine  is  not  stayed  until  such  undertaking  is  executed; 

Tiiat  if  a  defendant,  who  is  convicted  of  a  crime  is  sentenced  to 
imprisonment  and  also  to  pay  a  fine,  takes  an  appeal  from  the  judgment  c£ 
conviction  and  obtains  a  certificate  of  reasonable  doubt,  and  an  order  ii> 
made  admitting  him  to  bail  in  a  sum  specified,  and  providing  for  an  under- 
taking conditioned  that  the  defendant  will  surrender  himself  in  execution 
of  the  judgment,  and  also  that  he  will  pay  the  fine  imposed  il  the  judgment 
is  affirmed,  the  surety  upon  such  an  undertaking  is  liable  for  the  amount 
specified  in  case  the  defendant  is  not  surrendered,  and  for  the  amount  of 
the  fine  in  case  the  defendant  is  surrendered  but  refuses  and  neglects  to 
pay  such  fine. 

Submission  of  a  controversy  tipon  an  agreed  statement  of  facts, 
pursuant  to  section  1271)  of  the  Code  of  Civil  Procedure. 

Elmer  E.  Charles,  for  the  plaintiff. 

John  F.  Connor,  for  the  defendants. 

McLennan.  P.J. :  On  the  11th  day  of  October,  1899,  the  defendant 
Thomas  Connolly  was  convicted  in  the  Wyoming  County  Court 
of  the  crime  of  selling  liquor  in  a  quantity  less  than  five  wine 
gallons,  on  Sunday,  and  was  sentenced  to  be  imprisoned  in  the 
Erie  County  Penitentiary  for  the  term  of  six  months,  and  to  pay 
a  fine  of  $20K.  Thereupon  the  clerk  of  said  county  duly  docketed 
in  his  office  a  judgment  against  Connolly  for  the  amount  of  said 
fine,  as  required  by  the  Liquor  Tax  Law  (Laws  of  1890,  chap.  112, 
§36,  as  amended  by  Laws  of  1897,  chap.  312).  An  appeal  was 
taken  by  Connolly  from  the  judgment  of  conviction  to  the 
Appellate  Division,  and  a  certificate  of  reasonable  doubt  was 
obtained  from  a  justice  of  the  Supreme  Court,  who,  at  the  same 
time,  made  an  order  admitting  Connollv  to  bail  in  the  sum  of 
$500. 

Thereafter,  and  on  the  24th  day  of  October,  1899,  the  said 
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Connolly  gave  his  undertaking,  executed  by  himself  as  principal, 
and  by  the  defendant  Dennis  as  surety,  by  which,  after  reciting 
all  the  proceedings  theretofore  had,  they  undertook:  "Jointly  and 
severally,  that  the  said  defendant,  Thomas  Connolly,  will  pay  the 
fine  imposed  or  such  part  thereof  as  the  Appellate  Court  may 
direct,  if  the  judgment  be  affirmed  or  modified,  or  the  appeal  dis- 
missed, or  the  certificate  of  reasonable  doubt  be  vacated,  and  that 
the  said  Thomas  Connolly  will  in  all  respects  abide  the  orders 
and  judgment  of  the  Appellate  Court  upon  the  appeal,  and  that 
he  will  surrender  himself  in  execution  of  the  judgment,  if  the 
certificate  of  reasonable  doubt  shall  be  vacated,  or  upon  the 
judgment  being  affirmed  or  modified;  or  if  he  shall  fail  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  People  of  the 
State  of  New  York  the  sum  of  Five  Hundred  Dollars." 

Such  undertaking  was  duly  approved  by  the  county  judge  of 
Wyoming  county,  and  on  the  27th  day  of  October,  1899,  was  dulj 
filed  in  the  office  of  the  county  clerk. 

Thereafter,  and  on  the  12th  day  of  April,  1900,  by  an  order 
duly  made,  the  Appellate  Division  affirmed  the  judgment  of 
conviction  in  all  things,  and  directed  that  it  be  carried  into 
execution  (51  App.  Div.  618),  and  judgment  of  affirmance  was 
entered  accordingly. 

After  the  entry  of  such  judgment  of  affirmance  and  on  the  19th 
day  of  December,  1900,  the  defendant  Connolly  went  to  the  office 
of  the  sheriff  of  Wyoming  county  and  announced  that  he  was 
ready  to  serve  out  his  sentence  of  imprisonment,  and  surrendered 
himself  to  the  sheriff.  The  sheriff  thereupon  procured  from  the 
clerk  a  certified  copy  of  the  judgment  of  conviction  and  of  the 
judgment  of  affirmance  by  the  Appellate  Division,  conveyed  tin1 
defendant  to  the  Erie  County  Penitentiary,  and  delivered  him, 
together  with  a  certified  copy  of  the  judgment,  to  the  keeper  of 
said  penitentiary.  Connolly  was  thereupon  received  into  the 
penitentiary,  and  was  there  imprisoned  for  the  full  term  of  his 
sentence,  when  he  was  discharged. 

After  the  affirmance  of  the  judgment  of  conviction  by  the 
Appellate  Division,  and  before  Connolly  surrendered  himself  to 
the  sheriff,  or  was  imprisoned,  the  district  attorney  of  Wyoming 
county  demanded  the  fine  imposed,  but  he  refused  to  pay  the 
same  or  any  part  thereof. 

On  the  13th  day  of  June,  1901,  the  clerk  of  the  county  of 
Wyoming  issued  an  execution  upon  such  judgment  against  the 
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property  of  Connolly,  and  delivered  the  same  to  the  sheriff.  There- 
after the  sheriff  duly  returned  said  execution  to  the  clerk's  office 
wholly  unsatisfied,  and  no  part  of  the  fine  so  imposed  upon  the 
defendant  Connolly  has  been  paid. 

After  Connolly  had  served  his  sentence,  and  after  the  execution 
issued  against  his  property  had  been  returned  unsatisfied,  and  on 
the  19th  day  of  November,  1901,  the  district  attorney  served  upon 
the  defendant  Dennis  the  judgment  of  affirmance,  and  a  notice  to 
the  effect  that  Connolly  had  neglected  and  refused  to  pay  the  fine 
aforesaid,  and  demanded  of  him,  said  Dennis,  the  payment  of  said 
fine  of  $200,  and  the  defendant  Dennis  refused  to  pay  the  same  or 
any  part  thereof. 

On  the  30th  day  of  December,  1901,  John  T.  Connors,  acting  as 
attorney  for  both  defendants,  delivered  to  the  sheriff  of  Wyoming 
county  a  certified  copy  of  said  undertaking  of  bail,  and  thereupon, 
at  the  request  of  said  Connors  the  sheriff  made  a  certificate  which 
stated,  in  substance,  that  a  certified  copy  of  such  undertaking  had 
been  delivered  to  him;  that  on  the  19th  day  of  December,  1900, 
the  said  defendant  Connolly  surrendered  himself  to  him  as  sheriff 
of  Wyoming  county,  and  that  he,  said  sheriff,  delivered  or  caused 
the  said  defendant  to  be  delivered  or  committed  to  the  keeper  of 
the  Erie  County  Penitentiary  immediately  after  such  surrender. 

The  question  upon  this  appeal  is  whether  or  not  the  defendant 
Dennis  is  liable  on  the  undertaking  executed  by  him,  and  if  so, 
whether  for  the  sum  of  $200,  the  amount  of  the  fine  imposed  upon 
Connolly,  or  for  $500,  the  amount  of  said  undertaking. 

Section  527  of  the  Code  of  Criminal  Procedure  provides,  in 
effect,  that  the  taking  of  an  appeal  by  a  defendant  from  a  judg- 
ment convicting  him  of  a  crime,  and  the  procurement  by  him  of  a 
certificate  of  reasonable  doubt,  as  provided  in  that  section,  stays 
the  execution  of  such  judgment;  and  if  such  section  must  be 
construed  literally,  and  independent  of  the  other  provisions  of 
that  Code,  such  appeal  and  certificate,  while  they  continued  in 
force,  not  only  prevented  the  defendant  from  being  imprisoned  in 
the  Erie  County  Penitentiary,  but  also  prevented  his  property 
from  being  taken  in  satisfaction  of  the  fine  imposed  upon  him  by 
the  judgment.  In  other  words,  the  stay,  if  the  section  is  literally 
construed,  would  relate  to  every  part  of  the  judgment;  the  col- 
lection of  the  fine,  as  well  as  the  imprisonment. 

If  such  is  the  correct  meaning  of  the  section,  when  considered 
in  connection  with  the  other  provisions  of  said  Code,  then  in  case 
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a  defendant  convicted  of  a  crime  is  sentenced  to  pay  a  fine  only, 
appeals  from  the  judgment  and  obtains  a  certificate  of  reasonable 
doubt,  it  would  never  be  necessary  or  useful  for  him  to  give  an 
undertaking.  The  effect  of  the  appeal  and  certificate  could  not 
be  enlarged  by  any  undertaking  which  he  might  give.  They 
would  work  an  absolute  stay  of  the  judgment  during  the  pendency 
of  the  appeal  or  until  the  certificate  was  vacated,  and  an  under- 
taking could  do  no  more.  Yet  section  555  of  the  Code  of  Criminal 
Procedure  provides  for  admitting  a  defendant  to  bail  who  has 
appealed  from  the  judgment  of  conviction  and  obtained  a  certifi- 
cate of  reasonable  doubt.  That  section  provides  that  such  defend- 
ant may  be  admitted  to  bail :  "  1.  As  a  matter  of  right,  when  the 
appeal  is  from  a  judgment  imposing  a  fine  only.  2.  As  a  matter 
of  discretion,  in  all  other  cases  "  (where  the  judgment  imposes 
imprisonment) . 

Section  556  relates  to  the  "  nature  of  bail  after  conviction  and 
upon  appeal,"  and  provides:  "After  conviction  and  upon  appeal 
the  defendant  may  be  admitted  to  bail  as  follows:  1.  If  the 
appeal  be  from  a  judgment  imposing  a  fine  only,  on  the  under- 
taking of  bail  that  he  will  pay  the  same  or  such  part  of  it 
as  the  Appellate  Court  may  direct,  if  the  judgment  be  affirmed 
or  modified,  or  the  appeal  be  dismissed,  or  the  certificate  of 
reasonable  doubt  be  vacated,  as  provided  in  section  five  hundred 
and  twenty-nine.  2.  If  judgment  of  imprisonment  have  beeD 
given,  that  he  will  surrender  himself  in  execution  of  the  judg- 
ment, upon  its  being  affirmed  or  modified,  or  upon  the  appeal 
being  dismissed,  or  if  the  certificate  of  reasonable  doubt  be 
vacated  as  aforesaid." 

Article  4  of  chapter  1  of  title  12  of  the  Code  of  Criminal  Pro- 
cedure relates  to  the  form  of  an  undertaking  upon  appeal,  and  the 
manner  in  which  a  defendant  may  be  admitted  to  bail.  Section 
583  is  as  follows :  "  In  the  cases  in  which  the  defendant  may  be 
admitted  to  bail  upon  an  appeal  as  provided  in  section  five  hun- 
dred and  fifty-six,  the  order  admitting  him  to  bail  may  be  made, 
either  by  the  court  from  which  the  appeal  is  taken,  or  a  judge 
thereof,  or  by  the  Appellate  Court,  or  a  judge  thereof,  or  by  a 
judge  of  the  Supreme  Court." 

Section  584  prescribes  the  notice  which  must  be  given  upon  an . 
application  for  admission  to  bail.     Section   585  relates  to  the 
"  qualifications  of  bail  and  how  put  in,"  and  provides :  "  *     *     * 
The  undertaking  must  be  to  the  effect  that  the  defendant  wilL 
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in  all  respects,  abide  the  orders  and  judgment  of  the  Appellate 
Court  upon  the  appeal,  and  will  surrender  himself  in  execution 
of  the  judgment,  if  the  certificate  of  reasonable  doubt  be  vacated 
as  provided  in  section  live  hundred  and  twenty-nine." 

It  is  the  contention  of  the  defendant  Dennis  that  the  condition 
inserted  in  the  undertaking  in  question,  that  upon  the  affirmance 
of  the  judgment  Connolly  would  pay  the  fine,  is  surplusage  and 
added  nothing  to  his  obligation  as  surety.  In  other  words,  he 
insisted  that  the  appeal  taken  and  the  certificate  of  reasonable 
doubt  obtained  by  Connolly  stayed  the  execution  of  the  judgment 
of  conviction ;  collection  of  the  fine  as  well  as  imprisonment,  and, 
therefore,  that  the  clause  inserted  in  the  undertaking  that  Con- 
nolly would  pay  the  fine  imposed  no  additional  burden  upon  the 
surety;  that  his  obligation  was,  in  effect,  discharged  when  Con- 
nolly surrendered  himself  to  the  sheriff  after  the  affirmance  of 
the  judgment  by  the  Appellate  Division. 

Section  530  of  the  Code  of  Criminal  Procedure,  which  relates 
to  the  "  effect  of  the  stay  "  resulting  from  an  appeal  and  obtain- 
ing a  certificate  of  reasonable  doubt,  provides :  '•  If  the  certifi- 
cate provided  in  sections  527  and  528  be  given,  the  sheriff  must, 
if  the  defendant  be  in  his  custody,  upon  being  served  with  a  copy 
of  the  order,  keep  the  defendant  in  his  custody,  without  executing 
the  judgment,  and  detain  him  to  abide  the  judgment  upon  the 
appeal." 

The  sections  referred  to  are  the  only  ones  bearing  upon  the 
question  involved.  It  is  apparent  that  their  meaning  is  some- 
what ambiguous  and,  so  far  as  we  have  been  able  to  discover,  has 
not  been  judicially  determined. 

\¥e  think  the  reasonable  and  correct  interpretation  to  be  given 
to  the  sections  is  that  where  a  defendant  is  convicted  of  a  crime 
and  is  sentenced  to  imprisonment  only,  if  he  takes  an  appeal  from 
the  judgment  of  conviction  and  obtains  a  certificate  of  reasonable 
doubt,  he  cannot  be  compelled  to  enter  upon  the  service  of  his 
term  of  imprisonment  during  the  pendency  of  such  appeal,  but 
must  be  retained  in  the  custody  of  the  sheriff  during  the  interim, 
unless  an  order  is  made  admitting  him  to  bail,  and  an  under- 
taking is  given  to  the  effect  that  he  will  surrender  himself  in 
execution  of  the  judgment  in  case  it  is  affirmed;  that  if  such 
defendant  is  sentenced  to  pay  a  fine  only,  takes  an  appeal,  obtains 
a  certificate  of  reasonable  doubt,  and  an  order  is  made  admitting 
him  to  bail,  such  certificate  is,  in  effect,  granted  upon  condition 
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that  the  defendant  will  execute  an  undertaking  conditioned  for 
the  payment  of  such  fine  in  case  the  judgment  of  conviction  is 
affirmed,  and  the  collection  of  such  fine  is  not  stayed  until  such 
undertaking  is  executed.  Any  other  interpretation  would  render 
nugatory  all  the  provisions  of  the  Code  of  Criminal  Procedure 
which  relate  to  giving  bail  in  cases  where,  upon  conviction,  only 
a  fine  is  imposed.  Thus  interpreted,  if  a  defendant  who  is  con 
victed  ot  a  crime  is  sentenced  to  imprisonment  and  also  to  pay  & 
fine,  takes  an  appeal  from  the  judgment  of  conviction  and  obtains 
a  certificate  of  reasonable  doubt,  and  an  order  is  made  admitting 
him  to  bail  in  a  sum  specified,  and  providing  for  an  undertaking 
conditioned  that  the  defendant  will  surrender  himself  in  execu 
tion  of  the  judgment,  and  also  that  he  will  pay  the  fine  imposed 
if  the  judgment  is  affirmed,  the  surety  upon  such  an  undertaking 
is  liable  for  the  amount  specified  in  case  the  defendant  is  not  sur 
rendered,  and  for  the  amount  of  the  fine  in  case  the  defendant  is 
surrendered  but  refuses  and  neglects  to  pay  such  fine. 

There  is  a  most  serious  defect  in  the  procedure  for  the  suppres 
sion  of  crime  if  a  defendant,  when  convicted  and  sentenced  to 
pay  a  fine,  appeals  from  such  judgment  and  obtains  a  certificate 
of  reasonable  doubt  from  a  judge  or  justice  authorized  to  make 
the  same,  who  at  the  same  time  makes  an  order  admitting  the 
defendant  to  bail,  and  providing  that  an  undertaking  executed 
by  at  least  one  surety  shall  be  given,  conditioned  for  the  payment 
of  such  fine,  such  surety  may  say,  "  I  am  not  liable  because  the 
judgment  was  stayed  by  the  defendant's  appeal  and  the  certifi- 
cate of  reasonable  doubt,  and  independent  of  the  undertaking  exe 
cuted  by  me."  Such,  in  effect,  is  the  contention  of  the  defendant. 
It  is  of  no  consequence  and  does  not  in  any  manner  change  the 
status  of  the  parties  to  this  submission  that  the  judgment  of  con 
viction  imposed  both  imprisonment  and  fine.  The  question  of 
the  imprisonment  has  been  disposed  of  by  the  service  by  Connollj 
of  the  term  prescribed,  and  the  case  is  no  different  than  if  he  had 
only  been  sentenced  to  pay  a  fine. 

The  certificate  of  reasonable  doubt,  made  pursuant  to  section 
527  of  the  Code  of  Criminal  Procedure,  should  be  interpreted  in 
connection  with  the  order  admitting  the  defendant  Connolly  to 
bail,  made  pursuant  to  sections  555  and  556.  When  so  construed 
we  think  their  true  meaning  is  that  the  certificate  of  reasonable 
doubt  was  made,  and  thereby  the  stay  granted,  upon  condition 
that  the  defendant  would  execute  an  undertaking  conditioned 
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that  he  would  surrender  himself  in  execution  of  the  judgment 
and  that  he  would  also  pay  a  fine  imposed  by  said  judgment  it 
affirmed. 

The  defendant  having  surrendered  himself  to  the  sheriff  and 
served  the  term  of  imprisonment  imposed  by  the  judgment,  but 
having  failed  to  pay  the  fine  imposed  by  such  judgment,  the 
defendant  Dennis,  as  surety  upon  the  undertaking  executed  by 
him,  should  be  held  liable  only  for  the  amount  of  such  fine. 

Judgment  is  ordered  in  favor  of  the  plaintiff  and  against  the 
defendants  for  $200  and  interest  thereon  from  the  16th  day  of 
November,  1901,  the  date  when  such  sum  was  demanded  from 
the  defendant  Dennis,  besides  the  costs  and  disbursements  of 
this  submission. 

All  concurred. 

Judgment  ordered  in  favor  of  the  plaintiff  and  against  the 
defendants  for  $200  and  interest  thereon  from  the  16th  day  of 
November,  1901,  besides  the  costs  and  disbursements  of  this  sub- 
mission. 


Fourth      Appellate      Department,      November      Term,     1003.     Reported. 

88  App     Div.    383. 

The  City  Trust,  Safe  Deposit  and  Surety  Company  of  Phila- 
delphia, Respondent,  v.  The  American  Brewing  Company, 
Appellant. 

Liquor  tax  bond,  forfeited  because  gambling  was  allowed  on  the  premises — 

For  what  costs  and  expenses  of  the  suit  to  enforce  the  bond  the 

undisclosed  principal  of  the  certificate  holder  is  liable  to  the  surety 

— Assessment    of     damages — A     motion     to     vacate     it     need     not 

necessarily  be  based  on  a  case  and  exceptions. 

The  State  Excise  Commissioner  brought  an  action  against  the  holder  ot 

a  liquor  tax  certificate  and  the  surety  upon  his  bond  to  recover  the  penalty 

of  the  bond  on  the  ground  that  gambling  had  been  permitted  upon  the 

premises  referred  to  in  the  certificate.     The  action  resulted  in  a  verdict 

against  both  of  the  defendants  for  the  penalty  of  the  bond. 

It  appeared  upon  the  trial  that  the  holder  of  the  liquor  tax  certificate 
was  simply  the  agent  of  a  brewing  company,  and  that  the  latter  company 
liad  directed  attorneys  to  appear  for  such  agent  and  defend  the  action. 
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The  surety  company,  upon  learning  this  fact,  requested  the  brewing 
company  to  assume  the  defense  of  the  action,  which  request  was  refused. 
The  surety  company  then  took  an  appeal  from  the  judgment  to  the 
Appellate  Division,  and  from  its  judgment  of  affirmance  to  the  Court  of 
Appeals,  but  was  unsuccessful  in  both  courts. 

The  surety  company  paid  the  amount  of  the  several  judgments  and  then 
brought  an  action  against  the  brewing  company  to  obtain  reimbursement. 

Held,  that  the  surety  company's  action  against  the  brewing  company 
was  for  a  wrong  committed  by  the  latter  company,  and  was  not  based 
upon  any  contractual  relation  between  a  principal  and  a  surety; 

That  the  plaintiff  was  entitled  to  recover  the  amount  of  the  original 
judgment  rendered  in  the  action  upon  the  bond,  but  was  not  entitled  to 
recover  the  costs  allowed  against  it  on  the  appeals  to  the  Appellate 
Division  and  to  the  Court  of  Appeals,  or  any  expenses  for  counsel  fees  or 
disbursements  which  it  had  incurred,  as  the  latter  items  were  not  damages 
flowing  directly  from  the  defendant's  wrongful  act. 

It  is  not  absolutely  necessary  that  a  motion  to  vacate  an  assessment  of 
damages  shall  be  based  upon  a  case  and  exceptions;  if  there  is  no  question 
as  to  the  correctness  of  the  stenographer's  minutes,  the  motion  may 
properly  be  based  upon  them. 

Appeal  by  the  defendant,  The  American  Brewing  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Monroe  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Monroe 
on  the  11th  day  of  May,  1903,  denying  the  defendant's  motion  to 
set  aside  an  assessment  of  damages. 

P.  M.  French,  for  the  appellant. 

Charles  Yan  Voorhis,  for  the  respondent. 

Williams,  J.  The  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion  granted 
and  reassessment  of  damages  ordered,  with  costs.  The  question 
involved  in  this  appeal  is  the  measure  of  the  plaintiff's  damages. 
'  The  case  was  tried  and  complaint  dismissed  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  exception  to  this  disposition  of  the  case  was  directed  to  be 
heard  in  the  first  instance  by  the  Appellate  Division.  The  Appel- 
late Division  sustained  the  exception  and  ordered  a  new  trial  (70 
App.  Div.  511).  The  defendant  appealed  to  the  Court  of  Appeals 
and  gave  the  usual  stipulation  for  judgment  absolute  in  case  if 
an  affirmance  by  that  court.  The  Court  of  Appeals  affirmed  the 
decision  of  the  Appellate  Division  (174  N.  Y.  486),  and  judgment 
absolute  was  ordered  upon  the  stipulation  for  the  plaintiff.    The 
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assessment  of  damages  was  then  had  before  the  court,  a  jury  being 
waived. 

The  action  was  brought  to  recover  damages  sustained  by  plain- 
tiff by  reason  of  the  wrongful  acts  of  the  defendant,  growing  out 
of  the  following  facts :  The  plaintiff  was  engaged  in  the  business 
of  issuing  surety  bonds.  The  defendant  was  engaged  in  the  bus- 
iness of  manufacturing  and  selling  beer,  ales,  etc.  The  plaintiff, 
as  surety,  executed  a  bond  in  the  penalty  of  $1,000,  conditioned 
that  if  a  liquor  tax  certificate,  applied  for  by  one  Kurtz,  for  the 
purpose  of  engaging  in  the  business  of  trafficking  in  liquors  at  153 
East  Main  street,  Eochester,  N.  Y„  was  granted,  Kurtz  would 
not  suffer  or  permit  any  gambling  upon  the  licensed  premises,  and 
would  not  permit  or  suffer  the  same  to  become  disorderly,  and 
would  not  violate  any  of  the  provisions  of  the  Liquor  Tax  Law. 
The  tax  certificate  was  issued,  the  bond  being  executed  by  Kurtz 
and  delivered.  Although  Kurtz  was  named  in  the  bond  and 
executed  it  as  principal,  and  the  liquor  tax  certificate 
was  upon  its  face  issued  to  him,  he  was  merely  the  agent  and 
employee  of  the  defendant,  which  was  the  real  principal  and 
owner  of  the  certificate,  and  was  carrying  on  the  business  in  the 
name  of  Kurtz,  and  the  fact  was  concealed  from  plaintiff  by 
Kurtz  and  defendant.  The  defendant  held  the  lease  of  the  store 
where  the  business  was  carried  on,  and  owned  all  the  stock  of 
liquors  and  fixtures  therein,  and  paid  Kurtz  ten  dollars  per  week 
to  manage  the  business,  paid  the  expenses,  the  license  fee,  and 
the  plaintiff  for  becoming  surety  on  the  bond.  A  nickel-in-the- 
slot  machine  was,  by  direction  of  the  defendant,  kept  and  main- 
tained in  the  store  and  defendant  had  the  receipts  therefrom.  An 
action  was  commenced  by  the  State  Excise  Commissioner  against 
Kurtz  and  this  plaintiff  upon  the  bond,  to  recover  the  penalty 
thereof,  on  the  ground  that  the  nickel-in-the-slot  machine  was 
maintained  in  the  premises  and  was  a  gambling  device  upon 
which  people  gamed  and  played  for  money  by  chance.  The 
defendant  herein  directed  the  attorneys  to  appear  in  that  action 
for  Kurtz  and  to  defend  the  same  and  they  did  so.  This  plaintiff 
appeared  in  that  action  by  its  attorneys  and  defended  the  action 
also.  That  action  was  tried  before  the  court  and  a  jury,  and  a 
verdict  was  rendered  against  both  defendants  for  $1,000.  An 
order  was  made  denying  a  motion  for  a  new  trial,  and  from  that 
order  an  appeal  was  taken  to  the  Appellate  Division  where  the 
order  was  affirmed,  with  costs.     (Lyman  v.  Kurtz,  48  App.  Div. 
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633.)     A  judgment  was  then  entered  for  the  amount  of  the  ver- 
dict, $1,000,   and  $279.38   costs,   which  apparently  covered  ttio 
costs  in  the  trial  court  and  Appellate  Division.     This  was  Febru- 
ary 23,  1900.     On  the  trial  of  that  action  this  plaintiff  first  dis- 
covered the  facts  hereinbefore  stated  as  to  Kurtz's  relations  to 
defendant  with  reference  to  the  business,  etc.,  and  soon  thereafter 
demanded  of  defendant  herein  that  it  assume  the  defense  of  that 
action,  and  offered  to  surrender  control  of  the  litigation,  but  such 
demand  and  offer  was  refused  by  this  defendant.     Soon  after  the 
entry  of  the  judgment  aforesaid,  and  about  March  5,  1900,  this 
plaintiff  notified  this  defendant  that  it  would  look  to  defendant 
for  the  payment  of  any  judgment  which  it  might  be  compelled 
to  pay  in  that  action,  and  for  the  costs  and  expenses  of  the  defense 
of  that  litigation  and  of  the  appeals.     The  plaintiff  thereafter 
appealed  to  the  Court  of  Appeals  and  the  judgment  was  there 
affirmed,  with  costs  (Lyman  v.  Kurtz,  166  N.  Y.  274),  and  judg- 
ment for  such  costs  was  entered,  amounting  to  $118.85.     Kurtz 
did  not  appeal  to  the  Court  of  Appeals  apparently,  or  if  he  did, 
the  appeal  was  withdrawn.     April  18,  1901,  this  plaintiff  paid  the 
two  judgments  aforesaid,  amounting  with  interest  to  $480.33.-    It 
also  paid  $640.53  for  expenses  and  services  of  counsel  incurred  in 
the  defense  of  that  action  on  the  trial  and  upon  the  appeals,  viz : 
On   trial,   counsel,  $250;  witness  fees,  $10;  Appellate   Division, 
counsel,  $100 ;  fees,  stenographer  and  printing,  $108.73 ;  Court  of 
Appeals,    counsel,   $100;    printing   and   other   expenses,    $71.80. 
There  was  no  dispute  upon  the  assessment  of  damages  as  to  the 
facts.     The  only  question  there  was  and  now  is,  what  items  were 
properly  allowable  in  making  up  the  damages.     That  action  as  it 
was  considered  by  the  Court  of  Appeals  was  one  to  recover  dam- 
ages for  a  wrong  committed  by  the  defendant.     The  right  to 
recover  was  not  based  upon  any  contractual  relation  between  a 
principal  and  a  surety.     The  cases,  therefore,  cited  by  counsel 
which  arose  between  principals  and  sureties,  have  no  application 
to  the  question  here  involved.     The  damages  allowable  here  are 
those  which  flow  directly  from  the  wrongful  act  of  the  defendant. 
Such  act  violated  the  condition  of  the  bond  and  rendered  the 
plaintiff  liable  for  the  penalty  thereof  and  such  costs   as  the 
State  Commissioner  of  Excise  should  necessarily  incur  in  pro- 
curing a  judgment  and  enforcing  payment  of  the  same.     If  the 
plaintiff  saw  fit  itself  to  increase  the  expenses  necessary  to  be 
incurred  by  the  commissioner,  such  additional  expenses  could  not 
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be  regarded  as  damages  flowing  directly  from  the  defendant's 
wrongful  act,  but  as  occasioned  by  the  plaintiff  itself.  The  costs 
of  the  commissioner  for  the  trial,  by  reason  of  the  defense  inter- 
posed, are  properly  allowable,  because  the  defendant  itself  pro- 
cured Kurtz  to  defend  and  that  rendered  the  trial  necessary. 

The  judgments  in  that  action,  therefore,  so  far  as  they  wei-e 
for  the  costs  of  the  appeals,  were  not  proper  items  of  damages 
allowable  in  this  case,  and  the  same  is  true  as  to  all  expenses 
for  counsel  fees  and  disbursements  made  and  incurred  by  the 
plaintiff  itself.  They  were  not  damages  flowing  directly  from  the 
defendant's  wrongful  act. 

In  Fallon  v.  Wright  (82  App.  Div.  193)  these  principles  are 
clearly  stated.  The  damages  allowable  there  were  "  as  for  an 
act  wrongfully  done."  A  veteran  was  unlawfully  removed  from 
office  and  incurred  considerable  expense  in  procuring  himself  to 
be  reinstated  but  the  court  held  this  expense  was  not  allowable 
as  an  item  of  damages  in  the  action. 

We  conclude  that  the  court  below  erred  in  the  allowance  of 
damages;  that  only  the  first  judgment  (less  such  costs  as  were  for 
proceedings  upon  appeal  to  the  Appellate  Division)  was  allow- 
able as  damages  in  this  case. 

The  practice  in  making  the  motion  to  vacate  the  assessment  of 
damages  was  fairly  proper  in  this  case;  a  case  and  exceptions  "was 
not  absolutely  necessary.  If  there  was  no  question  as  to  the 
correctness  of  the  stenographer's  minutes,  the  motion  could  be 
based  upon  them  as  showing  what  occurred  in  court.  (Yaw  v. 
WUtmore,  66  App.  Div.  317,  321.) 

The  order  should  be  reversed  and  motion  granted  as  already 
stated. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  and  reassessment  of  damages  ordered,  with  ten 
dollars  costs. 
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Fourth  Appellate  Department,   November,  1903.    Reported.  88  App.  Div.  620. 

The  People  of  the  State  op  New  York,  Eespondent,  v.  William 
J.  White,  Appellant. 

Amasa  J.  Parker,  for  appellant. 

There  was  no  evidence  to  show  that  defendant  participated  in 
the  Sunday  sales  by  his  bartender,  or  that  he  knew  of  such  sales, 
or  consented  or  assented  to  them.  (People  v.  Utter,  44  Barb. 
170.) 

The  grand  jury  was  improperly  approached  by  Prof.  Miller  in 
his  letter  set  forth  in  the  case  herein,  as  to  the  character  of  the 
People's  witnesses  (People  v.  Sellick,  4  N.  Y.  Crim.  Rep.  331). 
The  motion  to  dismiss  the  indictment  can  be  made  even  after  trial 
and  conviction,  and  defendant  is  not  limited  to  sections  313  and 
314  of  the  Code  of  Criminal  Procedure.  (People  v.  Clements,  5 
N.  Y.  Crim.  Eep.  288.) 

Harry  T.  Dayton,  District  Attorney,  for  respondent. 

The  sale  was  undisputed.  The  People's  witnesses  testified  that 
they  entered  the  room  back  of  the  barroom  of  defendant's  saloon, 
sat  at  a  table  and  were  served  with  whiskey  and  ale,  which  they 
paid  for;  while  they  were  sitting  there  the  defendant  passed 
through  to  the  barroom ;  the  defendant  testified  that  "  he  had 
no  recollection  of  having  seen  these  three  men  at  his  place  "  that 
Sunday.  The  question  as  to  whether  defendant  consented  or 
assented  to  the  sale  was  properly  left  to  the  jury. 

The  master  is  liable  for  the  acts  of  his  servant  within  the  scope 
of  his  authority ;  particularly  where  the  violation  is  of  a  statutory 
enactment  in  the  nature  of  a  police  regulation,  that  is  mala  pro- 
hibita,  as  distinguished  from  mala  in  se.  (Westchester  Go.  v. 
Dressner,  23  App.  Div.  215;  Verona  Central  Cheese  Co.  v.  Mur- 
taugh,  50  N.  Y.  314;  Eirkwood  v.  Autenreich,  21  Mo.  App.  73; 
Anderson  v.  State,  22  Ohio  St.  305 ;  State  v.  Brown,  31  Me.  522 ; 
State  v.  O'Connor,  58  Minn.  193.) 

The  rule  that  a  motion  to  set  aside  an  indictment  might  be 
founded  on  grounds  other  than  those  stated  in  §  313  did  prevail, 

18 


274  Decisions  Relating  to 

but  is  no  longer  of  any  effect.  (Laws  of  1897,  chap.  427;  People 
v.  O'Connor,  24  Misc.  361;  People  v.  Phillips,  23  Misc.  567;  People 
v.  Glen,  173  X.  Y.  395;  People  v.  Meukim,  133  X.  Y.  214.) 

Judgment  of  conviction  and  order  affirmed. 

All  concurred. 


Fourth  Appellate  Department,  November,   1903.  Reported.  88  App.  Div.  621. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Peter 
Ward,  Appellant. 

Alexander  Otis,  for  appellant. 

The  indictment  should  have  been  dismissed  because  of  the 
absence  of  legal  evidence  before  grand  jury  against  the  accused. 
Hearsay  evidence  that  a  town  was  "  dry  "  was  insufficient  to  show 
it  to  be  legally  a  "  no-license  "  town.  (People  v.  Glenn,  173  X.  Y. 
395;  People  v.  Reslcnblatt,  1  Abb.  Pr.  268;  People  v.  Molineux, 
27  Misc.  60;  People  v.  Clark.  8  X.  Y.  Crim.  Rep.  169;  People  V. 
Pricklier,  8  X.  Y.  Crim.  Rep.  221;  People  v.  Met.  Traction  Co. 
12  X.  Y.  Crim.  Rep.  405). 

There  was  no  evidence  on  the  trial  to.  establish  material  allega- 
tion of  the  indictment,  viz. :  that  "no-license"  vote  was  held  upon 
petition  of  ten  per  cent,  of  the  electors.  Every  step  in  a  statutory 
crime  must  be  pleaded  and  proved.  (Tnlh/  v.  People,  67  X.  Y.  15; 
Eckhardt  v.  People,  S3  X.  Y.  462;  People  v.  Kloek,  48  Hun,  275; 
People  v.  Loundes,  130  X.  Y.  455;  People  v.  West,  106  N.  Y.  293). 

Howard  H.  Widener,  Assistant  District  Attorney,  for  respond- 
ent. 

The  evidence  before  the  grand  jury  was  a  sufficient  prima  facie 
case  for  an  indictment;  the  vote  on  the  local  option  questions  is 
final  and  conclusive.  (People  e.r  rel.  Richardson  v.  Sackett, 
17  Misc.  405;  People  ex  rel.  Fisher  v.  Hasorock,  21  Misc.  188; 
People  e.r  rel.  Leonard  v.  Hamilton,  42  App.  Div.  212;  People 
ex  rel.  Hirsh  v.  Wood.  148  X.  Y.  142) . 

The  statement  of  the  vote,  required  to  be  filed  is  presumed  to  be 
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correct.  (42  App.  Div.  216;  128  N.  Y.  545;  20  Abb.  N.  0.  19.)  It 
was  not  necessary  to  prove  want  of  a  license.  (Jefferson  v.  People, 
101  N.  Y.  22.) 

Judgment  of  conviction  and  orders  affirmed. 
All  concurred. 


Supreme     Court,     New     York     City,     Appellate     Term,     November,     1903. 
Reported.  85   N.  Y.  Supp.   324. 

William  M.  Furey  v.  John  D.  O'Connor. 

Sales — Delivery    on    premises — Liquor   tax    certificate — Nominal    holder — 
Liability. 

Defendant,  whose  name  appeared  on  the  liquor  tax  certificate  applicable 
to  a  place  where  merchandise  is  delivered  to  another  conducting  a  saloon 
there,  is  not  liable  to  the  seller  for  the  price;  the  seller  not  having  seen  the 
certificate  when  he  extended  credit,  and  there  being  no  proof  that  defend- 
ant had  any  connection  with  the  sale;  it  appearing  on  the  contrary,  that 
he  was  an  employee  of  a  brewing  company,  the  real  owner  of  the 
certificate. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  William  M.  Furey  against  John  D.  O'Connor.  From 
a  judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  Frbedman,  P.  J.,  and  Bischoff  and  Blanchard, 
JJ. 

Martin  Paskus,  for  appellant. 

Witter  F.  Eary,  for  respondent. 

Bischoff,  J.  The  defendant  has  been  charged  with  a  liability 
for  the  price  of  a  barrel  of  whiskey  and  a  case  of  bitters  delivered 
to  one  Ryan  at  a  saloon  conducted  by  the  latter  under  his  own 
name,  and  the  sole  ground  for  the  recovery  is  sought  to  be  afforded 
by  the  presence  of  the  defendant's  name  upon  the  liquor  tax 
certificate  applicable  to  the  premises.    The  certificate  was  evi- 
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dence  of  nothing  other  than  the  payment  of  the  excise  tax,  and 
the  fact  that  the  defendant  had  made  an  application  for  it,  based 
upon  his  statement  that  he  intended  to  conduct  a  liquor  business, 
together  with  such  other  statement  as  the  statute  called  for. 
( See  Niles  v.  Mathusa,  162  N.  Y.  546,  57  N.  E.  184.)     Penalties  for 
a  violation  of  the  excise  law  were  to  be  visited  upon  the  record 
holder  of  the  certificate,  because  the  statute  which  authorized  the 
conduct  of  the  business  so  prescribes.     (Lyman  v.  Kurtz,  166 
N.  Y.  274;  59  N.  E.  903.)     But  nothing  in  the  statute  nor  in  the 
character  of  the  certificate,  intends  that  the  record  holder  is, 
as  to   creditors,   the  pi'incipal  in  the  conduct  of   the  business 
by     operation     of     law.      Possibly     some     estoppel     might    be 
invoked  by   a  creditor   who  gave   credit   to   the  record   holder 
in     reliance    upon    the    representation,     to    be    spelled    from 
the  presence  of  the  certificate  upon  the  premises ;  but  nothing 
of  the  kind  was  involved  here,  since  the  creditor  had  not  seen  the 
certificate,  and  gave  credit  to  Ryan.    At  best,  the  evidence  afforded 
proof   that   the   defendant,    some   months   before   the  sale  and 
delivery,  was  about  to  do  business  at  this  place,  because  he  had 
so  stated  in  his  application.    This  was,  however,  no  proof  that  he 
had  any  connection  with  the  sale  in  suit ;  and,  as  an  undisputed 
fact,  he  was  an  employee  of  a  brewing  company  which  was  the 
real  owner  of  the  certificate.    Neither  in  law  nor  in  fact  was  he 
the  principal,  disclosed  or  undisclosed,  in  the  sale  to  Ryan,  and 
the  recovery  below  was  quite  unauthorized. 

Judgment    reversed,    and    new    trial    ordered,    with    costs   to 
appellant  to  abide  the  event.    All  concur. 


Court  of  Appeals.  Reported.  176  N.  Y.  604. 

The  People  of  the  State  of  New  York  ex  rel.  George  A.  Gress, 
Appellant,  v.  George  Hilliard,  as  Special  Deputy  Commissioner 
of  Excise,  et  al.,  Respondents. 

People  ex  rel.  Gress  v.  Hilliard,  85  App.  Div.  507,  affirmed. 
(Argued  November  9,  1903;   decided  November  24,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  July  16, 1903,  which 
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affirmed  an  order  of  Special  Term  dismissing  a  writ  of  certiorari 
to  review  the  action  of  the  defendant,  special  deputy  commissioner 
of  excise,  in  refusing  to  issue  a  liquor  tax  certificate  to  the  relator. 

Frederic  E.  Perham,  for  appellant. 

Herbert  H.  Kellogg  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,  Ch.  J.;  O'Brien.,  Baktlett,  Haight,  Vann, 
Culden  and  Werner,  JJ. 


Supreme  Court,  New  York  Special  Term.  Reported.  N.  Y.  L.  J.,  December 

24,    1903. 

In  the  Matter  of  the  Application  of  Charles  H.  Weigle  to  Revoke 
the  Liquor  Tax  Certificate  of  Manny  A.  Benson. 

Charles  P.  Halloclc,  for  petitioner. 

Alfred  B.  Page,  for  respondent. 

Scott,  J. :  There  can  be  no  doubt  that  the  liquor  traffic  which 
had  theretofore  been  carried  on  upon  the  premises  was  wholly 
abandoned  on  October  1,  1897,  and  that  from  that  time  down  to 
March,  1903,  not  only  were  the  premises  not  occupied  for  the 
liquor  business,  but  were  in  fact  used  for  other  purposes.  Nor 
can  there  be  any  doubt  that  Bauer,  the  owner,  when  he  discon- 
tinued business,  did  so  without  any  purpose  of  renewing  it.  The 
mere  circumstance  that  when  he  built  the  new  building  he  had  it 
so  constructed  that  it  could,  if  desired,  be  used  for  selling  liquor, 
does  not,  in  my  opinion,  affect  the  question.  The  business  having 
been  abandoned  for  a  considerable  time  could  not  be  renewed 
without  obtaining  the  requisite  consents.  {Matter  of  Hawkins, 
165  N.  Y.  188;  Matter  of  Moulton,  59  App.  Div.  25.) 

Motion  to  revoke  certificate  granted,  with  costs  to  applicant  to 
be  taxed  as  in  a  special  proceeding. 
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County  Court,  Washington  County,  December,  1903.  Unreported. 

In  the  Matter  of  the  Application  of  William  Munson  for  a 
Special  Election  in  the  Town  of  Granville,  N.  Y.,  under  Section 
16  of  the  Liquor  Tax  Law  and  the  Acts  Amendatory  Thereof. 

Hearing  held  at  the  Washington  County  Court  chambers,  in 
the  village  of  Sandy  Hill,  New  York,  on  the  9th  day  of  December, 
1903,  at  10  a.  m.,  before  Hon.  Nash  Rockwood. 

Appearances : 

John  Gilroy,  Esq.,  for  petitioner. 

Hon.  D.  8.  Potter,  counsel. 

Hon.  8.  E.  Everts,  for  C.  W.  Atwood,  John  W.  Edwards  and 
others. 

William  G.  Van  Loon,  Esq.,  for  P.  W.  Cullinan,  State  Excise 
Commissioner. 

By  Hon.  S.  E.  Everts:  I  ask  to  be  brought  in  specially  as  a 
party  in  behalf  of  C.  W.  Atwood,  a  justice  of  the  peace  and  one 
of  the  canvassing  board,  a  taxpayer  and  elector ;  I  ask  also  to  be 
allowed  to  appear  for  John  W.  Edwards,  a  trustee  of  the  village 
of  Granville,  a  taxpayer  and  elector. 

By  the  Court:  It  not  appearing  that  the  town  board  is  a 
proper  party  to  the  proceeding,  or  that  the  trustees  of  the  village 
of  Granville  are  a  proper  party,  I  deny  the  motion.  The  moving 
party,  however,  may  present  such  arguments  as  are  desired  in  the 
matter,  there  being  no  objection. 

Hon.  S.  E.  Everts:  Reserving  all  rights,  I  renew  the  motion 
to  appear  upon  the  merits  for  the  same  parties  as  before,  and 
also  for  370  electors  of  the  town  of  Granville,  who  have  executed 
a  petition  and  which  is  tiled  herewith. 

By  the  Court :  The  motion  to  make  the  electors  parties  to  the 
proceedings  is  denied,  there  not  appearing  to  be  any  statutory 
requirement   therefor.     The   moving   parties   may   present   such 


Liquor  Tax  Law  279 


arguments  as  they  may  be  advised,  and  any  affidavits  which  they 
desire  will  be  also  considered  in  the  determining  of  this  motion. 

Decision. 

This  is  a  motion  for  an  order  calling  a  special  town  meeting 
for  the  resubmission  to  the-  electors  of  the  town  of  Granville, 
Washington  county,  N.  Y.,  of  the  question  of  local  option,  under 
section  16  of  the  Liquor  Tax  Law. 

At  the  general  election,  held  November  3d,  the  town  ballots 
were  prepared  by  the  town  clerk,  and  presented  four  questions  to 
the  electors,  upon  which  the  election  was  held.  It  is  now 
claimed  that  these  questions  were  not  properly  submitted.  "  Ques- 
tion 3,"  as  submitted,  refers  to  subdivision  2  of  the  act,  whereas, 
the  question,  as  provided  in  the  statute,  refers  to  subdivision  "  3." 
Question  4,  as  submitted,  omitted  ''  if  the  majority  of  the  votes 
cast  on  the  first  question  submitted  are  in  the  negative  ?  "  The 
town  clerk  failed  to  comply  with  the  law  by  not  filing  with  the 
county  clerk,  within  the  proper  time,  a  certified  copy  of  tho 
petition. 

It  is  urged  that  owing  to  the  defects  in  the  ballot  and  the  error 
of  the  town  clerk  there  was  not  a  proper  submission  to  the  elect- 
ors of  the  town  of  Granville  of  the  question  of  local  option. 

It  is  apparent  from  the  ballot  and  the  reading  of  the  statute, 
that  the  statutory  question,  as  prescribed,  is  not,  in  fact,  set  forth 
upon  the  ballot,  and  there  is  no  contention  but  that  the  town 
clerk  did  err  in  failing  to  file  the  proper  certificate. 

The  decision  of  Judge  Dunwell,  32  Misc.  Eep.  439,  is  cited  by 
those  opposed  as  authority  for  the  proposition  that  the  omission 
of  the  ''  words,"  as  quoted  from  question  4  is  not  material.  The 
People  ex  rel.  Caffrey  v.  Mosso,  30  Misc.  Eep.  164,  in  which  the 
decision  is  by  Judge  Hiscock,  holds  a  view  contrary  to  the  one 
decided  by  Judge  Ddnwbll. 

I  am  inclined  to  the  opinion  that  the  statute  relative  to  the 
election  should  be  carried  out. 
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County    Court,    Washington    County,    December,   1903.    Unreported. 

In  the  Matter  of  the  Application  of  George  Rice,  for  a  Special 
Election  in  the  Town  of  Greenwich,  N.  Y.,  under  Section  Six- 
teen of  the  Liquor  Tax  Law,  and  the  Acts  Amendatory  Thereof. 

Hearing  held  at  the  Washington  County  Court  chambers,  in 
the  village  of  Sandy  Hill,  New  York,  on  the  9th  day  of  December, 
1903,  at  10  o'clock,  a.  m.,  before  Hon.  Nash  Rockwood. 

Appearances : 

Herbert  Van  Kirk,  Esq.,  for  petitioner. 

C.  W.  Morhous,  Esq.,  for  212  electors. 

William  (?.  Tan  Loon,  Esq.,  for  P.  W.  Cullinan,  State  Excise 
Commissioner. 

By  C.  W.  Morhous,  Esq. :  I  move  in  behalf  of  212  electors  of 
the  town  of  Greenwich,  that  they  be  made  parties  to  the  proceed- 
ing, and  I  present  in  behalf  of  the  same  the  petition.  All  these 
parties  ask  to  intervene  and  authorize  Charles  W.  Morhous  to  act 
as  their  attorney. 

By  the  Court :  The  motion  to  make  the  electors  parties  to  the 
proceedings  is  denied,  there  not  appearing  to  be  any  statutory 
requirement  therefor.  The  moving  parties  may  present  such 
arguments  as  they  may  be  advised  and  any  affidavits  which  thev 
desire  will  also  be  considered  in  the  determining  of  this  motion. 
Particularly,  with  reference  to  the  proposition  that  the  statutory 
questions  as  given  should  be  printed  upon  the  ballots. 

It  was  urged  in  opposition  to  this,  however,  that  no  one  was 
misled  by  the  ballot  as  voted,  and  that  the  result  of  the  election 
was  not  such  as  to  show  that  the  defective  wording  of  the  ballot 
created  any  confusion  in  the  mind  of  the  voter  which  would  lead 
him  to  vote  contrary  to  his  intentions.  This  proposition  is 
merely  speculative,  for  the  reason  that  the  court  cannot  say  upon 
this  argument  whether  or  not  the  voter  was  in  fact  misled.  The 
purpose  of  the  statute  is  to  present  to  voters  specific  questions. 
The  court  is  of  the  opinion  that  the  statutory  requirements  must 
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be  carried  out,  and  that  any  deviation  from  the  statute  may  mis- 
lead the  voter,  or  produce  results  at  elections,  which  the  court 
cannot,  without  evidence,  say  were  not  contrary  to  the  intention 
of  the  voters. 

The  error  of  the  clerk  in  failing  to  file  the  certified  copy  does 
not  appear  to  be  so  material,  and  there  are  several  decisions  hold- 
ing that  the  failure  of  the  clerk  to  perform  his  ministerial  duties 
shall  not  be  permitted  to  defeat  the  will  of  the  voter. 

In  this  case,  however,  I  am  impressed  with  the  fact  that  there 
was  not  a  proper  submission  of  the  question  to  the  voter,  and, 
^therefore,  the  application  for  a  special  election  to  be  held  in  the 
town  of  Greenwich  is  granted. 


Supreme  Court,  Cortland  Special  Term,  December,  1903.  Unreported. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  28,076,  Issued  to  Isaiah  Baldwin. 

Miller,  J. :  The  facts  in  this  case  are  conceded.  The  respond- 
ent is  a  hotel  proprietor  in  the  town  of  Cuyler,  County  of  Cortland, 
State  of  New  York.  At  the  biennial  town  meeting  held  in 
February,  1903,  the  result  of  the  vote  on  the  excise  proposition 
was  a  tie.  Thereafter  a  petition  was  made  by  the  respondent  and 
ten  per  cent,  of  the  voters  of  said  town  asking  for  a  special  town 
meeting  for  a  resubmission  of  said  proposition.  Through  some 
misunderstanding  between  the  attorney  for  the  petitioners  and  the 
attorney  for  the  said  commissioner  of  excise  and  for  the  citizens 
of  said  town,  opposed  to  said  application,  a  default  was  taken 
and  an  order  was  made  on  the  27th  day  of  April,  1903,  directing 
the  town  clerk  to  call  a  special  town  meeting  and  also  directing 
the  county  treasurer  to  issue  a  liquor  tax  certificate  to  the 
respondent. 

It  is  not  claimed  that  any  misrepresentations  were  made  to  the 
court  for  the  purpose  of  obtaining  said  order.  In  pursuance  to 
said  order  an  application  was  made  by  the  respondent  to  the 
county  treasurer  for  a  liquor  tax  certificate  and  the  county 
treasurer  issued  such  certificate.  Subsequently  a  motion  was 
made  by  the  petitioner  herein  to  open  the  default,  which  motion 
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was  {"-ranted,  a  bearing  was  had  on  the  merits  and  an  order  was 
made  on  the  30th  of  June,  1903,  vacating  the  order  made  on  the 
27th  of  April. 

This  application  is  now  made  under  subdivision  2  of  section  28 
of  the  Liquor  Tax  Law  for  an  order  revoking  and  cancelling  the 
certificate  issued  pursuant  to  said  order  of  April  27th.  The 
respondent  has  continued  to  hold  said  certificate  and  to  traffic  in 
liquors  under  it. 

It  is  claimed  by  the  petitioner  that  the  respondent  made  a  false 
statement  in  his  application  for  a  certificate,  in  that  he  stated 
"that  he  might  lawfully  carry  on  the  traffic  of  liquors  at  said 
premises,'"  and  that  the  respondent  has  at  different  times  since 
said  order  of  June  30th  trafficked  in  liquors  unlawfully  and  wrong- 
fully, while  the  respondent  claims  that  said  statement  in  said 
application  was  not  false  for  the  reason  that  the  application  was 
made  pursuant  to  an  order  of  the  court,  and  that  said  sale  of 
liquors  was  not  unlawful  and  wrongful,  for  the  reason  that  he 
held  a  liquor  tax  certificate  entitling  him  to  so  traffic. 

It  is  clear  that  the  respondent  is  not  now  entitled  to  retain  said 
certificate,  and  the  question  is  presented  whether  within  the  mean- 
ing of  subdivision  2  of  section  28,  a  liquor  tax  certificate  is  wrong- 
fully obtained  when  applied  for  pursuant  to  an  order  of  the  court, 
and  whether  a  sale  of  liquor  is  unlawful  when  made  pursuant  to 
a  certificate  issued  to  and  in  the  possession  of  the  party  making 
such  sale. 

The  whole  difficulty  in  this  matter  arises  from  the  fact  that 
neither  of  the  parties  called  the  attention  of  the  court  when  the 
order  of  June  30th  was  made  to  the  fact  that  the  respondent  then 
held  a  certificate  issued  pursuant  to  the  order  of  April  27th,  and 
that  neither  of  the  parties  made  any  application  for  a  direction  in 
the  order  as  to  the  disposition  to  be  made  of  such  certificate,  and 
doubtless  by  reason  of  such  omission  said  order  was  entirely 
silent  as  to  the  disposition  to  be  made  of  said  certificate. 

It  is  not  disputed  that  the  respondent  after  the  hearing  of 
June  30th,  offered  to  surrender  to  the  county  treasurer  said 
certificate.  It  is  not  claimed  that  there  has  been  any  intentional 
or  willful  violation  of  the  law  by  the  respondent. 

Under  these  circumstances  it  would  be  exceedingly  harsh  to 
make  an  order,  which  would  deprive  the  respondent  of  the  rebate 
that  he  would  otherwise  be  entitled  to,  and  which  might  possibly 
subject  him  to  a  criminal  prosecution. 
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An  order  may  be  entered,  directing  the  respondent  to  surrender 
and  the  county  treasurer  to  receive  said  certificate  pursuant  to 
section  25  of  the  Liquor  Tax  Law,  and  in  default  thereof  within 
five  days  after  the  service  of  the  order  upon  the  respondent,  revok- 
ing and  cancelling  said  certificate,  with  costs  of  this  motion  to  the 
petitioner. 


Second      Appellate      Department,      December       Term,      1903.      Reported. 

89    App.    Div.    202. 

William  H.  Wagner,  Appellant,  v.  Philipp  Scherer,  Respondent- 
Debt  for  liquor  sold  on  credit  to  be  drunk  on  the  premises — An  action  will 
not  lie  to  enforce   it  or  a  promissory  note  given  therefor. 

A  recovery  upon  a  promissory  note  made  by  the  defendant  to  the  order 
of  the  plaintiff,  and  given  in  payment  for  liquors  sold  on  credit  to  the 
defendant's  son  to  be  drunk  upon  the  premises  of  the  plaintiff,  Is 
prohibited  by  section  32  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112, 
as  amended  by  Laws  of  1897,  chap.  312)  which  provides:  "No  recovery 
shall  be  had  iD  any  civil  action  to  recover  the  purchase  price  of  any  sale 
on  credit  of  any  liquor  to  be  drunk  on  the  premises  where  the  same  shall 
be  sold.    All  securities  given  for  such  debts  shall  be  void." 

Such  an  action  is,  in  effect,  both  an  action  to  recover  the  purchase  price 
of  the  liquor  within  the  meaning  of  the  first  sentence  of  the  section  and  an 
action  on  a  security  given  for  the  debt  so  conti  acted. 

Appeal  by  the  plaintiff,  William  H.  Wagner,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Queens,  in  favor  of  the  defendant,  entered  on  the  26th  day  of  May, 
1903,  dismissing  the  complaint. 

Harry  C.  Underhill,  for  the  appellant. 

Willard  Bartlett,  J. :  This  is  an  action  on  a  promissory  note 
for  eighty-three  dollars  and  fifty  cents  made  by  the  defendant  to 
the  order  of  the  plaintiff.  The  defendant  succeeded  on  the  trial 
on  the  ground  that  the  note  was  given  in  payment  for  liquor  sold 
on  credit  to  the  defendant's  son  to  be  drunk  on  the  premises  of 
the  plaintiff.  The  evidence  was  sufficient  to  warrant  the  municipal 
judge  in  finding  that  this  was  the  real  consideration  for  the 
execution  and  delivery  of  the  note,  and  I  am  of  opinion  that  the 
judgment  was  right  and  should  be  affirmed. 
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In  section  32  of  the  Liquor  Tax  Law  it  is  provided  as  follows : 
"No  recovery  shall  be  had  in  any  civil  action  to  recover  the  pur- 
chase price  of  any  sale  on  credit  of  any  liquor  to  be  drunk  on  the 
premises  where  the  same  shall  be  sold.  All  securities  given  for 
such  debts  shall  be  void."  (Laws  of  1896,  chap.  112,  §32,  as 
amended  by  Laws  of  1897,  chap.  312.) 

I  think  that  the  defense  may  be  regarded  as  having  been  made 
out  under  either  of  the  two  sentences  of  the  section  which  I  have 
quoted  from  the  Liquor  Tax  Law. 

In  the  first  place,  an  action  upon  a  promissory  note  for  the 
value  of  liquor  sold  on  credit  to  be  drunk  on  the  premises  is  in 
effect  an  action  to  recover  the  purchase  price  of  such  liquor. 

In  the  second  place,  such  a  promissory  note  is  a  security  "given 
for  such"  debt,  within  the  meaning  of  the  statute,  and,  therefore, 
void.     In   popular   acceptation    the   term    "securities"    includes 
promissory  notes.    (Anderson  Law  Diet.  931.)    "Promissory  notes 
among  our  people  are  regarded  as  'securities'  for  money,  more  or 
less  valuable,  indeed,  in  proportion  as  the  pecuniary  ability  and 
credit  of  the  makers  of  them  are  more  or  less  reliable."   (Jennings 
v.  Davis,  31  Conn.  134, 140.)  Under  the  charter  of  a  bank  empower- 
ing it  to  "purchase  securities  of  every  kind,"  it  has  been  held  that 
the   term    "securities,"   as   therein   used,    meant   notes,   bills   of 
exchange  and  bonds ;  in  other  words,  evidences  of  debt,  promises 
to  pay  money.   (Bank  of  Commerce  v.  Bart,  37  Neb.  197,  202.) 
But  the  term  "securities"  embraces  promissory  notes  not  only  in 
a  popular  sense,  but  in  a  legal  sense  as  well.    This  was  expressly 
held  by  Lord  Chancellor    Sugden  in  the  case  of  Barry  v.  Harding 
(1  Jones  &  La.  T.  475,  483.)     I  quote  from  the  opinion  in  that 
case :  "  'Money  and  securities  for  money'  is  the  phrase  I  have  to 
construe.    A  bill  of  exchange  or  promissory  note  is  a  security  for 
money,  in  a  legal  and  proper  sense  of  the  words;  but  were  I  to 
hold  that  an  I.  O.  U.  is  a  security  for  money,  it  would  involve 
the  subject  in  much  difficulty.    Suppose  the  testator  wrote  to  his 
debtor  for  a  sum  of  money  due  to  him  and  the  debtor  in  reply 
admitted  the  debt,  would  that  be  a  security  for  money?    Or  if  the 
testator  had  written  to  one  of  his  debtors,  'Send  me  a  security  or 
I  will  proceed  against  you,'  would  he  have  been  satisfied  with  an 
I.  O.  U.  in  return?    There  is  a  sound  distinction  between  an 
I.  O.  U.  which  is  an  acknowledgment  of  a  debt  and  an  instrument 
given  to  secure  the  repayment  of  a  sum  of  money." 
It  seems  to  me  quite  clear  that  the  intent  of  section  32  of  the 
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Liquor  Tax  Law,  to  invalidate  all  claims  for  the  purchase  price  of 
liquor  sold  on  credit  over  the  bar,  might  be  to  a  great  extent 
defeated  if  it  were  held  that  a  promissory  note  given  for  the  price 
of  liquor  thus  sold  was  a  valid  and  enforcible  obligation.  The 
authorities  cited  suffice  to  show  that  the  term  "securities,"  as  used 
in  the  statute,  is  broad  enough  to  include  promissory  notes,  and  I 
have  no  doubt  that  it  should  be  so  construed. 
I  recommend  an  affirmance  of  this  judgment. 

Woodward,  Hirschberg,  Jenks  and  Hooker,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


First  Appellate  Department,  December,  1903.  Reported.  89  App.  Div.  613. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan  as  State 
Commissioner  of  Excise,  Respondent,  for  an  Order  Revoking 
and  Canceling  Liquor  Tax  Certificate  No.  1487,  Issued  to  Lena 
Neus,  Appellant. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

No  opinion. 


Third       Appellate       Department,       January       Term,       1904.       Reported. 

90  App.     Div.    538. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  Robert  P.  Moncriep  and 
Others,  Respondents. 

Evidence — Admissibility  of  slips  from  a  cash  register  to  prove  that  sales 

were  not  made — They  are  only  admissible  when  the  witness  cannot 

recollect  the  facts  without  their  aid. 

In  an  action  in  which  the  issue  involved  is  whether  the  defendant,  a 

merchant,  made  certain  sales  on  certain  specified  days,  slips  taken  from 

the   cash   register   used  in   the  merchant's    store,   which   automatically 

recorded  all  moneys  placed  therein,  are  inadmissible  to  prove  the  sales  in 

question  were  not  made    (even  though   the  merchant  testifies  that  he 

correctly  entered  in  the  cash  register  the  proceeds  of  all  sales  made  by 

him  on  the  days  mentioned)  where  the  merchant  claims  to  have  a  clear, 
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positive  and  distinct  recollection  as  to  the  occurrences  in  his  store  on 
the  days  in  Question  and  testifies  that  the  alleged  sales  were  not  made. 

The  slips  from  the  cash  register  are  not  books  of  account,  but  memor- 
anda made  by  a  party  in  his  own  interest,  and  are,  therefore,  only  admissi- 
ble as  auxiliary  to  the  party's  evidence  when  he  is  unable  to  distinctly 
recollect  the  facts  without  their  aid. 

Appeal  by  the  plaintiff,  Patrick  W.  Cullman,  as  State  Commis- 
sioner of  Excise  of  the  State  of  Xew  York,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kensselaer  on  the  20th  day  of 
March,  1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  14th  day  of  April,  1903,  deny- 
ing the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

»S'.  B.  Mead  and  Albert  0.  Briggs,  for  the  appellant. 

Lewis  E.  Griffith,  for  the  respondents  Moncrief  &  Francis. 

Chase,  J.  The  defendants  Moncrief  &  Francis  are  druggists, 
and  for  more  than  seventeen  years  have  been  engaged  in  a  retail 
drug  business  at  No.  77  Congress  street,  Troy.  They  duly  made 
application  for  a  liquor  tax  certificate,  and  on  July  2,  1901, 
obtained  a  certificate  to  traffic  in  liquors  under  subdivision  3  of 
section  11  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  &» 
amd.  by  Laws  of  1897,  chap.  312). 

A  bond  was  given  by  them  conditioned,  among  other  things, 
that  they  would  not  violate  any  of  the  provisions  of  said  law.  The 
defendant  the  Fidelity  and  Deposit  Company  of  Maryland  was 
the  surety  on  said  bond.  The  plaintiff  claims  that  the  condition 
of  said  bond  was  violated  on  the  22d  and  24th  days  of  January, 
1902,  and  this  action  is  brought  to  recover  the  penalty  of  said 
bond.  On  the  trial  of  the  action  one  F.,  who  is  a  special  agent  of 
the  excise  department,  testified  that  on  said  twenty-fourth  day  of 
January,  at  twelve-thirty  p.  m.,  he  purchased  of  the  defendant 
Moncrief,  at  said  place,  a  half  pint  of  brandy  without  the  written 
prescription  of  a  regularly  licensed  physician,  and  paid  him 
seventy-five  cents  therefor ;  and  three  other  special  agents  of  said 
department  testified  that  they  were  present  at  said  sale,  and  that 
the  sale  was  made  as  testified  by  said  F.  The  said  witnesses  for 
the  plaintiff  did  not  see  Francis  in  said  store  January  twenty- 
fourth. 


Liquor  Tax  Law  287 


Moncrief  denied  that  lie  sold  F.  any  brandy.  Francis  testified 
that  the  particular  shape  of  bottle  in  which  F.  testified  that  the 
brandy  was  delivered  to  him  had  not  for  several  years  been  used 
in  said  store.  Moncrief  also  testified  that  he  was  not  in  the  store 
at  twelve-thirty  p.  in.  January  twenty-fourth,  and  that  his  reason 
for  so  testifying  was  that  he  invariably  left  the  store  for  his 
dinner  at  or  prior  to  twelve  o'clock,  and  that  he  did  not  return 
until  one  or  after  one  o'clock.  He  was  cross-examined  in  relation 
to  the  time  when  he  left  the  store,  and  testified :  "  I  have  a  cash 
system  by  which  I  tell  whether  I  was  in  the  store  or  not ;  'A'  is  my 
letter;  anything  charged  that  day,  and  'A'  is  opposite  it,  is  me; 
if  it  is  '  B '  it  is  my  partner ;  those  entries  were  made  in  the  cash 
book;  the  cash  book  is  in  the  store;  I  didn't  bring  it  because  1 
wasn't  told  to;  I  will  bring  it  after  dinner  if  the  court  says  so; 
the  cash  book  would  not  show  if  any  entries  were  made  between 
the  hours  of  twelve  and  one." 

After  an  intermission  the  defendant  Francis  was  sworn  and 
testified  that  they  used  a  cash  register  in  January,  1902,  and,  con- 
tinuing, testified :  "  We  press  the  amount  of  their  purchase  and 
press  the  number  of  the  clerk  and  turn  the  crank  and  it  registers 
on  a  detailed  slip  inside ;  at  the  end  of  the  day  we  take  them  off 
and  put  on  a  fresh  one,  and  we  have  the  record  that  goes  on  in 
the  store  all  day  long;  these  sales  are  distinguished  by  each  hav- 
ing a  letter;  Mr.  Moncrief  is  'A'  and  I  am  '  B; '  we  press  'A'  for 
Moncrief  and  then  the  amount  purchased  and  turn  a  crank  and 
it  prints  a  detailed  slip  inside ;  we  file  the  slips  used,  put  them  in 
an  envelope  and  date  them  and  put  them  aAvay;  I  keep  account 
of  that ;  I  do  it  in  the  morning  the  first  thing ;  *  *  *  when  a 
customer  buys  more  than  one  article  we  put  down  the  total 
amount  of  the  purchase." 

He  further  testified :  "  The  machine  was  in  good  working  order 
and  registered  correctly;  *  *  "  this  machine  has  been  used 
six  years  and  continues  to  account  correctly ;  we  had  no  clerk  in 
our  store  at  this  time;  *  *  *  we  enter  on  the  cash  register 
a  charge  made ;  we  make  every  transaction  that  goes  in  the  store 
a  record  of  on  that  slip ;  it  goes  through  the  cash  register." 

He  also  testified:  "We.  keep  a  cash  book;  I  have  not  com- 
pared the  cash  book  with  these  slips;  I  simply  brought  them 
because  the  cash  book  and  they  will  agree ;  it  would  take  a  short 
time  to  get  the  cash  book  here;  I  will  not  send  over  and  get  it 
because  I  think  these  slips  are  enough ;  that  is  the  only  reason  I 
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won't  do  it ;  I  think  that  is  evidence  enough ;  my  counsel  did  not 
tell  me  to  bring  the  cash  book." 

The  witness  F.  had  also  testified  that  he  purchased  a  half  pint 
of  brandy  of  Moncrief  in  said  store  on  January  twenty-second. 
The  entries  in  the  cash  register  are  made  on  narrow  pieces  of 
paper  called  slips.    The  slips  from  the  cash  register  which  had 
been    indorsed    January    twenty-second    and    January    twenty- 
fourth  were  offered  in  evidence,   and  the  plaintiff  objected  to 
their    being    received    in    evidence    on    the    ground    that    they 
were    immaterial,    incompetent    and    no    proof    of    anything  in 
the    case.     The    objections    were    overruled    and    the    plaintiff 
was     given     an     exception.      The     witness     F.     testified     that 
at    the    time    he     purchased    the    brandy    he    also    purchased 
another  article,  the  price  of  which  was  twenty-one  cents,  and  that 
he  paid  to  Moncrief  for  the  brandy  and  the  article  so  purchased 
the  sum  of  ninety-six  cents.    The  slip  indorsed  January  twenty- 
fourth  does  not  contain  an  item  of  ninety-six  cents.    This  slip  was 
used  before  the  jury  as  proof  that  the  plaintiff's  witnesses  were 
mistaken  or  untruthful  in  saying  that  F.  paid  Moncrief  ninety-six 
cents  on  said  day  in  January.  The  only  claim  made  by  the  plaintiff 
is  that  the  brandy  was  sold  to  F.  by  Moncrief  in  the  absence  of 
Francis.    There  is  not  a  word  of  testimony  by  Moncrief  in  any 
way  relating  to  a  cash  register  unless  it  is  in  that  part  of  his 
testimony  hereinbefore  quoted.    He  did  not  testify  that  he  entered 
in  the  cash  register  the  proceeds  of  any  or  all  sales  made  by  him 
on  the  days  mentioned,  neither  did  he  testify,  nor  is  there  any 
evidence,  that  the  cash  on  hand  at  the  close  of  the  day  balanced 
with  the  total  of  the  items  on  the  slip  in  the  cash  register.    There 
is  a  total  failure  of  evidence  to  establish  the  correctness  of  the 
items  on  the  slip  so  far  as  the  transaction  in  question  is  concerned. 
We  are  also  of  the  opinion  that  the  slips  from  the  cash  register 
should  not  have  been  received  in  evidence  even  if  Moncrief  had 
testified  that  he  correctly  entered  in  the  cash  register  the  proceeds 
of  all  sales  made  by  him  on  the  days  mentioned.  These  slips  from 
the  cash  register  are  not  books  of  account  but  memoranda  made 
by  a  party  in  his  own  interest.     Moncrief  did  not  require  the 
memoranda  to  aid  his  recollection.     The  memoranda  were  not 
offered  or  received  in  evidence  while  Moncrief  was  giving  his 
testimony.     They  were  received  at  a  subsequent  session  of  the 
court    as    independent    affirmative    evidence    in    favor    of    the 
defendants.     Moncrief   claimed   to   have   a   clear,   positive   and 
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distinct  recollection  as  to  the  occurrences  in  his  store  on  the  days 
in  question  and  he  testified  that  F.  did  not  purchase  brandy  there 
as  alleged. 

The  rule  in  regard  to  the  admission  of  original  entries  as 
evidence  is  stated  in  National  Ulster  County  Bank  v.  Madden 
(114  N.  Y.  280)  as  follows:  "Original  entries  made  by  a  witness 
are  admissible  as  auxiliary  to  his  evidence  only  when  he  is  unable 
to  distinctly  recollect  the  fact  without  the  aid  of  it.  This 
proposition  seems  well  settled  in  this  State  by  a  current  of 
authority  for  the  last  fifty  years  which  now  requires  adherence 
to  it,  unless  it  may  be  seen  that  it  works  unjustly  upon  the  rights 
of  the  parties.  The  rule  which  renders  such  entries  admissible 
rests  upon  the  principle  of  necessity  for  the  reception  of  secondary 
evidence,  and  is  not  applicable  where  the  witness  has  a  distinct 
recollection  of  the  essential  facts  to  which  they  relate.  The  pri- 
mary common-law  proof  is  then  furnished  and  the  necessity  for 
evidence  of  the  lesser  degree  does  not  arise.  And  this  right,  so 
qualified,  to  introduce  such  secondary  evidence  is  the  better  rule 
in  view  of  the  opportunity  which  otherwise  might  exist  to 
superadd  a  written  memorandum  to  the  evidence  of  a  witness 
which  it  cannot  be  said  might  not  sometimes  be  improperly  made 
available  to  strengthen  his  testimony  with  a  court  or  jury,  and 
such  may  be  within  reasonable  apprehension  until  the  moral 
infirmity  of  human  nature  becomes  exceptionally  less  than  it  yet 
has." 

The  court  in  People  v.  McLaughlin  (150  N.  Y.  365)  say:  "An 
original  entry  or  a  memorandum  made  by  a  witness  at  the  time 
of  a  transaction  is  admissible  in  evidence  as  auxiliary  to  his 
testimony  only  when  without  its  aid  he  is  unable  to  distinctly 
recollect  the  fact  to  which  it  relates.  The  evidence  is  admitted 
only  as  a  matter  of  necessity.  Where  the  witness  has  a  distinct 
recollection  of  the  essential  facts  to  which  the  entry  relates  so  that 
primary  common-law  proof  may  be  furnished,  the  necessity  for 
secondary  evidence  does  not  arise  and  it  is  incompetent." 

The  receipt  of  such  slips  as  evidence  was  error  for  which  the 
judgment  and  order  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
19 
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First  Appellate  Department,  January,  1904.  Reported.  90  App.  Div.  606. 

The  People  op  the  State  of  New  York,  ex  rel.  A.  Hupfel's  Sons, 
Respondent,  v.  Patrick  W.  Cullinan,  as  State  Commissioner 
of  Excise  of  the  State  of  New  York,  Appellant. 

Order  affirmed,  with  fifty  dollars  costs  and  disbursements. 
No  opinion. 

Fourth  Appellate   Department,  January,  1904.  Reported.  90  App.   Div.  607. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Appellant,  for  an  Order  Eevoking 
and  Canceling  Liquor  Tax  Certificate  No.  11,562,  Issued  to 
Max  J.  Porges,  Eespondent. 

Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

Court  of  Appeals.  Reported.  177  N.  Y.  303. 

Patrick  W.  Cullinan,  as  Commissioner  of  Excise  of  the  State 
of  New  York,  Respondent,  v.  Otto  Kuch  et  al.,  Appellants. 

Liquor  Tax  Law — When  principal  and  surety  on  bond  for  liquor  tax 
certificate  are  liable  thereunder  for  violation  of  the  statute  by 
assignee  of  the  certificate. 

The  principal  and  surety  on  a  bond  tor  a  liquor  tax  certificate  are  liable 
on  the  bond  during  tbe  life  of  the  certincate,  notwithstanding  the  certificate 
has  been  assigned  and  is  in  the  possession  of  an  assignee  who  has  violated 
the  provisions  of  the  Liquor  Tax  Law,  unless  it  was  presented  to  the 
liroper  authority  for  cancellation  or  the  assignment  was  consented  to  by 
the  proper  officer  in  the  manner  required  by  the  statute. 

Cullinan  v.  Kuch,  84  App.  Div.  642,  affirmed. 

(Argued  January  22,  1904;    decided  January  29,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  August 
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29, 1903,  affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  by  the  court  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Alfred  B.  Page  for  appellants.  The  bond  is  conditioned  upon 
Otto  Kuch's  conduct  of  the  business,  and  cannot  be  extended 
beyond  its  exact  terms  by  construction.  (Newell  v.  People,  7 
N.  Y.  97 ;  McCluskey  v.  Cromwell,  11  N.  Y.  601 ;  People  ex  rel.  v. 
Woodruff,  32  N.  Y.  355 ;  Schoonmaker  v.  Hoyt,.  148  N.  Y.  431 ; 
U.  C.  8.  Inst.  v.  Young,  161  N.  Y.  23.)  The  words,  "while  the 
business  for  which  such  liquor  tax  certificate  is  given  shall  be 
carried  on,"  neither  make  the  meaning  obscure  nor  extend  the 
liability.  (Niles  v.  Mathusa,  162  N.  Y.  549;  People  ex  rel.  v. 
Murray,  149  N.  Y.  379 ;  Matter  of  Lyman  v.  Texter,  59  App.  Div. 
217 ;  Lyman  v.  Perlmutter,  166  N.  Y.  410 ;  Lyman  v.  Kurtz,  166 
N.  Y.  274;  C.  T.  8.  D.  &  8.  Co.  v.  A.  B.  Co.,  174  N.  Y.  486.)  Con- 
trasting the  language  of  sections  18  and  28  shows  more  clearly 
the  legislative  intent  to  limit  the  bond  to  the  acts  or  omissions  of 
the  principal.  (Lyman  v.  Schermerhorn,  167  N.  Y.  113 ;  Lyman  v. 
Kane,  57  App.  Div.  549 ;  Lyman  v.  Mead,  56  App.  Div.  582 ;  People 
ex  rel.  v.  Lyman,  156  N.  Y.  407;  Matter  of  Mitchell  v.  James,  41 
App.  Div.  127;  Lyman  v.  Cheever,  168  N.  Y.  43.)  When  the  cer- 
tificate was  delivered  to  McGurk,  with  a  petition  for  the  transfer 
thereof,  and  McGurk  entered  into  possession  of  the  premises,  all 
Kuch's  rights  and  interests  in,  and  duty  to  and  obligations  for  the 
premises  ceased.  (Niles  v.  Mathusa,  162  N.  Y.  551;  McNeely  v. 
Welz,  166  N.  Y.  124;  Koehler  v.  Flebbe,  21  App.  Div.  210;  Matter 
of  Lyman,  53  App.  Div.  330 ;  People  ex  rel.  v.  Lyman,  27  App.  Div. 
527;  156  N.  Y.  407;  People  ex  rel.  v.  Lucas,  93  N.  Y.  585.) 

William  E.  Schenck  and  Herbert  E.  Kellogg  for  respondent 
The  duration  of  the  liability  of  the  obligors  upon  the  liquor  tax 
bond  in  suit  and  the  scope  of  their  liability  thereunder  depends 
upon  the  language  of  the  bond  as  it  is  construed  in  the  light  of  the 
statute  under  which  it  is  given.  (McCluskey  v.  Cromwell,  11  N.  Y. 
598;  Lyman  v.  8.  8.  Club,  39  App.  Div.  459;  Lyman  v.  Kurtz,  166 
N.  Y.  274 ;  C.  T.  Co.  v.  A.  B.  Co.,  174  N.  Y.  486 ;  Lewis  v.  Palmer,  28 
N.  Y.  271 ;  Arnold  v.  Creen,  116  N.  Y.  571 ;  Harris  on  Subrogation, 
§  1.)     So  long  as  the  holder  of  a  liquor  tax  certificate  allows  it  to 
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remain  posted  in  the  premises  for  which  it  was  issued  and  suffers 
the  traffic  in  liquors  to  be  ostensibly  carried  on  thereunder,  the 
law  will  hold  him  and  his  surety  responsible  if  the  premises 
become  disorderly.     (People  ex  rel.  v.  Eilliard,  28  App.  Div.  140; 
Matter  of  Lyman  v.  Texter,  59  App.  Div.  221 ;  Gullinan  v.  Parker 
84  App.  Div.  296;  Grady  v.  Rogan,  2  Tex.  App.  265;  Hannon  v. 
Siegel-Cooper  Co.,  167  N.  Y.  244 ;  Cox  v.  A.  B.  Co.,  56  Hun,  489 ; 
Neivhian  v.  Lee,  87  App.  Div.  116;  Graves  v.  M.  S.  Co.,  29  Misc 
Eep.  647;  Hannon  v.  Moore,  3  Misc.  Eep.  363;  Stahloerger  v.  N.  H 
L.  Co.,  92  Hun,  247;  Smith  v.  R.  B.  L.  Co.,  88  Hun,  153.) 

Parker,  Ch.  J.     The  violations  of  the  Liquor  Tax  Law,  for 
which  the  penalty  of  the  bond  was  recovered  in  this  action,  were 
committed  by  the  assignee  of  the  principal  in  the  bond  given  in 
order  to  procure  the  liquor  tax  certificate  which,  continuing  it 
the  room  where  it  had  been  posted,  furnished  the  appearance  of 
authority  to  conduct  the  business  actually  in  progress.     And  the 
principal    and    surety    urge   that    the    former    having   actually 
assigned  the  certificate,  both  are  relieved  from  all  liability  for 
infringement  of  the  Liquor  Tax  Law  at  that  place.     But  that 
is  not  so,  as  we  have  previously  held ;  for  —  construing  the  bond 
in  the  light  of  the  statute  which  lies  at  the  foundation  of  it- 
we  conclude  that  liability  on  the  bond  continues  during  the  life 
of  the  liquor  tax  certificate  unless  it  is  either  presented  to  the 
proper  authority  for  cancellation,  or  the  "  original  owner  thereof  ' 
presents  or  causes  "  the  presentation  of  the  tax  certificate  to  the 
officer  who  issued  the  same"  in  order  that  he  may  consent  in 
the  manner  provided  by  statute  to  its  transfer  to  the  assignee 
upon  his  compliance  with  the  requirements  of  the  statute  made 
necessary  in  order  to  accomplish  a  valid  transfer.     The  defendant 
Kuch  did  neither  of  these  things,  and  so  both  he  and  the  suret\ 
continued  bound. 

The  judgment  should  be  affirmed  with  costs. 

Gray,    Bartlett,    Martin,   Vann   and   Werner,   J.J.,    concur; 
O'Brien,  J.,  not  voting. 

Judgment  affirmed. 
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Court  of  Appeals.  Reported.  177  N.  Y.  573 

Patrick  W.  Cullinan,  as  Commissioner  of  Excise  of  the  State 
of  New  York,  Respondent,  v.  Frank  L.  Parker,  Defendant,  and 
The  Fidelity  and  Casualty  Company  of  New  York,  Appellant 

Cullinan  v.  Fidelity  &  C.  Co.,  84  App.  Div.  296,  affirmed. 
(Argued  January  21,  1904;  decided  February  9,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July  15, 
1903,  affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  by  the  court  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  O.  Nadal  and  Joseph  L.  Delaney  for  appellant. 

Herbert  E.  Kellogg  and  William  E.  Schenck  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinions  below. 

Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann  and 
Werner,  JJ.     Not  voting:  O'Brien,  J. 


Court  of  Appeals.  Reported.  177  N.  Y.  574. 

Patrick  W.  Cullinan,  as  Commissioner  of  Excise  of  the  State 
of  New  York,  Eespondent,  v.  Julius  Stein,  Defendant,  and 
The  Fidelity  and  Casualty  Company  of  New  York,  Appellant. 

Cullinan  v.  Fidelity  &  C.  Co.,  84  App.  Div.  292,  affirmed. 
(Argued  January  22,  1904;  decided  February  9,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  August  29, 
1903,  affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  by  the  court  and  an  order  denying  a  motion  for 
a  new  trial. 
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Charles  C.  Nadal  and  Joseph  L.  Delaney  for  appellant. 

William  E.  Schenck  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:      Parker,    Ch.   J.;    Gray,    O'Brien,    Bartlett    and 
Werner,  JJ.    Absent :  Martin  and  Vann,  J  J. 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

February   24,  1904. 

People  ex  rel.  Greene  v.  Grout,  as  Comptroller. 

Leventritt,  J.:  The  decision  of  Mr.  Justice  Greenbaum  in 
People  ex  rel.  McLennon  v.  Grout  (38  Misc.  181),  with  which  I 
find  myself  in  accord,  covers  all  the  points  made  on  this  applica- 
tion except  so  far  as  the  nature  of  the  police  officer's  act  is 
concerned  in  securing  evidence.  Considered,  perhaps,  as  a  ques- 
tion of  absolute  morals  a  choice  of  the  lesser  of  two  evils  is 
presented,  whether  in  the  interest  of  the  larger  public  good  it  is 
advisable  for  the  individual  to  submit  to  a  degrading  sight. 
Considered  as  a  legal  question  which  concerns  itself  with  the 
protection  of  the  morals  of  the  community  at  large,  we  have  to 
do  primarily  with  the  minimum  means  necessary  to  insure  that 
protection.  Just  to  what  extent  the  officer  should  go  in  securing 
evidence  is  at  best  a  delicate  question,  the  determination  of  which, 
except  in  the  case  of  gross  and  patent  abuse,  should  be  left  to  th« 
discretion  of  the  commissioner  upon  whom  the  duty  is  cast  by 
law  to  suppress  houses  of  prostitution  and  whose  failure  to  do 
so  is  made  a  punishable  offense.  In  view  of  the  affidavit  of  the 
police  captain,  who  swears  on  the  basis  of  twenty-five  years' 
experience,  that  the  method  adopted  is  the  only  efficacious  means 
of  securing  the  desired  result,  I  am  indisposed  to  place  my 
judgment  above  his.  No  immoral  act  is  required  to  be  performed 
by  the  police  officer;  the  witnessing  of  an  immoral  act  in  the 
line  of  his  duty  is  not  personally  degrading.  He  does  not  induce 
an  immoral  act  in  the  sense  in  which  that  term  is  used  in  criminal 
law.     So  long  as  the  criminal  intent  is  not  originally  induced, 
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but  its  discovery  merely  provided  for  after  its  formation,  there  is 
no  ground  for  saying  that  there  has  been  a  solicitation  to  commit 
the  crime  and  the  means  adopted  to  uncover  such  an  intent  must 
be  necessarily  adapted  to  the  crime  of  which  it  is  the  expression. 
I  am  of  the  opinion  that  there  was  no  ground  for  a  refusal  to 
audit  the  expenses. 


Supreme  Court,  Onondaga  County.     February,  1904.  Unreported. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  for  an  Order  Revoking  and  Canceling 
Liquor  Tax  Certificate  No.  30,285,  Issued  to  Casper  Supario. 

To  the  Supreme  Court : 

I,  Willis  H.  Michell,  having  been  appointed  referee  in  the  above 
entitled  proceedings  by  an  order  of  the  Honorable  W.  S.  Andrews, 
J.  S.  C,  entered  in  the  Onondaga  county  clerk's  office  on  the  14th 
day  of  November,  1903,  which  said  order  directed  me  to  take  the 
proof  herein  and  report  the  evidence  to  this  Court,  with  my 
opinion,  do  hereby  report  as  follows : 

The  said  matter  was  first  brought  on  for  a  hearing  before  me 
on  the  11th  day  of  January,  1904,  on  which  day  I  duly  took  nry 
oath  as  referee,  which  is  herewith  submitted  and  marked  "  Exhibit 
A."  Thereafter  the  said  reference  was  continued  for  two  further 
hearings,  and  the  evidence  which  is  also  herewith  submitted  and 
which  is  marked  "Exhibit  B,"  was  taken  on  said  hearings,  and 
"  Exhibit  B  "  contains  all  the  evidence  which  was  had  before  me 
as  referee  in  the  above-entitled  matter. 

And,  in  accordance  with  said  order  which  required  I  should 
report  my  opinion  on  the  evidence,  I  do  hereby  report  as  follows : 

This  proceeding  was  brought  by  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  to  revoke  and  cancel  Liquor  Tax  Certifi- 
cate No.  30,285,  issued  to  the  defendant,  Casper  Supario,  on  the 
ground  that  the  said  Supario  had  sold,  on  August  1st,  1903,  liquor 
to  boys  who  were  under  eighteen  years  of  age.  In  order  to 
support  the  contention  of  the  petitioner,  four  boys  were  sworn  as 
witnesses,  to  wit :  Fred  Fraser,  Fred  Ruschenski,  Paul  Gejenski 
and  Mick  Sebetski,  aged  respectively  sixteen,  fourteen,  sixteen 
and  fifteen  years. 
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On  behalf  of  the  defendant  four  witnesses,  including  the  defend- 
ant himself,  testified. 

It  appears,  without  dispute,  that  these  four  boys  left  their 
homes  in  Geddes  at  about  six  o'clock  on  the  1st  day  of  August, 
1903,  and  while  on  their  way  up  North  Salina  street,  purchased 
fifty  cents'  worth  of  whiskey  from  some  liquor  store.  After  pur- 
chasing the  liquor,  they  went  to  the  store  of  Nicholas  Peters, 
drank  some  of  the  liquor  in  a  lot  near  Pond  street  and  some  near 
the  high  school  on  West  Genesee  street.  While  on  their  way 
home  and  near  Liberty  street,  Ruschenski  became  intoxicated,  was 
arrested  and  taken  to  the  police  station,  where  after  being  bailed 
out,  he  in  company  with  Fraser  and  Sebetski  appeared  on  the 
following  Monday  morning. 

The  two  vital  points  in  the  case  which  are  sharply  contested 
are,  first,  as  to  the  identification  of  Supario;  second,  as  to  the 
identification  of  the  store  at  which  the  boys  purchased  the  liquor. 

As  to  the  identification  of  Supario  as  the  man  who  sold  the 
liquor,  giving  the  defendant  the  benefit  of  the  presumption  of  his 
innocence,  it  is  only  after  a  careful  scrutiny  of  the  evidence  that 
I  am  led  to  believe  that  the  petitioner  has  not  sustained  his  side 
of  the  case  by  a  just  preponderance  of  the  evidence.  On  the  even- 
ing in  question,  Fraser  and  Ruschenski  went  in  the  store  and 
bought  whiskey,  while  Gejenski  and  Sebetski,  who  had  furnished 
the  money,  waited  outside.  Fraser  testifies  that  Supario,  whom 
he  saw  in  the  Police  Court  on  the  following  Monday,  was  the  man 
who  sold  him  the  liquor;  Ruschenski  also  testifies  on  his  direct 
examination,  that  he  recognized  on  Monday  morning,  Supario  as 
the  man  who  sold  him  the  whiskey,  but,  on  the  cross-examination, 
he  testifies  that  the  defendant  was  not  in  Police  Court  when  he 
came  there  on  Monday  morning.  On  the  other  hand,  the  defence 
swears  four  witnesses,  who  testify  positively  that  they  were  in 
the  store  of  the  defendant  during  the  evening  of  August  1st,  1903, 
and  that  they  did  not  see  liquor  sold  to  any  boys,  and  they  further 
testify,  without  objection,  that  they  would  have  seen  any  boys 
who  bought  liquor  there  that  evening.  It  is  true  that  all  these 
four  witnesses  are  more  or  less  interested  in  the  outcome  of  this 
case,  yet  taking  into  consideration  their  general  appearance  on 
the  witness  stand  as  compared  with  that  of  Fraser  and  Ruschen- 
ski, I  am  led  to  believe  that  their  version  of  the  affair  is  the 
correct  one. 
The  testimony  on  behalf  of  the  petitioner  regarding  the  identi- 
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ikation  of  the  place,  contains  many  contradictory  statements. 
Fraser  testifies  that  there  was  no  barrel  in  front  and  that  he  did 
not  see  any  sign  over  the  door;  Ruschenski,  that  the  only  means 
he  had  of  identifying  the  place  is  that  a  large  advertising  barrel 
was  on  the  sidewalk  in  front;  Gejenski,  that  he  is  not  positive 
where  the  place  was,  and  Sebetski,  that  he  did  not  see  any  barrel 
in  front  and  that  there  was  a  large  sign  over  the  door  which  said 
"Casper  Supario"  upon  it.  The  defendant's  witnesses  testify  that 
the  barrel,  which  is  used  for  advertising  purposes,  on  the  day  in 
question  was  in  a  room  back  of  the  one  in  which  Supario  made 
his  sales  and  that  the  sign  had  been  taken  down  in  order  that  it 
might  be  painted,  and  was  leaning  against  the  north  side  of  the 
building.  So  that  I  am  led  to  the  conclusion  that  the  petitioner 
has  not  identified  the  store  in  question  with  sufficient  certainty. 

I,  therefore,  hereby  report  the  following  findings  of  fact : 

(1.)  That  on  the  evening  of  August  1st,  1903,  Fred  Fraser,  aged 
sixteen  years,  and  Fred  Ruschenski,  aged  fourteen  years,  pur- 
chased a  bottle  of  whiskey  at  some  store  on  North  Salina  street 
in  the  city  of  Syracuse,  N.  Y.,  for  the  sum  of  fifty  cents. 

(2.)  That  the  petitioner  has  failed  to  identify  the  defendant 
herein  by  a  fair  preponderance  of  the  evidence,  as  the  party  who 
sold  the  whiskey. 

(3.)  That  he  has  also  failed  to  show  by  a  just  preponderance  of 
the  evidence  that  the  said  whiskey  was  purchased  upon  the 
premises  of  the  defendant. 

Dated  Syracuse,  N.  Y.,  February  11th,  1904. 

Respectfully  submitted, 

WILLIS  H.  MICHELL, 

Referee. 
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Supreme  Court,  Onondaga  Special  Term,  March,  1904.  Unreported. 

In  the  Matter  of  the  Petition  of  Pateick  W.  Cullinan,  State 
Commissioner  of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  30,285,  Issued  to  Casper  Supaeio. 

William  E.  Schenck,  Esq.,  and  S.  H.  Salisbury,  Esq.,  for  the 
petitioner. 

Joseph  H.  Bondy,  Esq.,  for  the  defendant. 

Andrews,  J.:  The  petition  for  the  cancellation  of  the  liquor 
tax  certificate  held  by  the  defendant  Supario  must  be  denied. 

There  is  a  dispute  both  as  to  the  identification  of  Supario  with 
the  man  who  sold  the  liquor  to  the  minors  on  the  night  in  question, 
and  as  to  the  premises-  on  which  the  liquor  was  sold.  The  testi- 
mony of  the  two  witnesses  for  the  petitioner  as  to  the 
identification  of  the  person,  weakened  as  it  is  on  cross-examination, 
and  directly  contradicted  by  the  witnesses  for  the  defendant,  is 
not  sufficient  to  justify  a  finding.  Nor  is  the  testimony  of  the 
petitioner  as  to  the  place  where  the  liquor  was  sold  sufficient.  Of 
the  four  of  the  boys  who  were  present  when  the  liquor  was  pur- 
chased, Gejenski  does  not  attempt  any  identification  whatever. 
Sebetski  says  that  the  purchase  was  made  at  a  liquor  store  upon 
which  was  the  sign  "Supario."  In  this  he  apparently  was  mis- 
taken as  the  sign  was  not  in  position  on  the  night  in  question. 
Neither  of  these  boys  was  taken  to  the  place  in  question 
subsequently  and  allowed  to  identify  it  as  could  easily  have  been 
done  by  them.  Fraser  and  Ruschenski  did  return  to  the  place, 
and  did  identify  it,  but  their  evidence  is  weakened  on  cross- 
examination.  The  one  piece  of  evidence  that  would  have  been 
absolutely  conclusive,  assuming  that  the  two  last  witnesses 
intended  to  tell  the  truth,  is  not  produced.  Both  testified  that 
when  the  purchase  was  made  two  trade  tickets  were  handed  them, 
but  just  what  these  tickets  contained  does  not  appear.  Two 
tickets  are  pinned  to  the  original  petition,  but  if  these  are  the  ones 
in  question  they  were  not  identified  and  offered  in  evidence,  and 
the  referee  informs  me  that  they  were  never  submitted  to  him  for 
examination.  The  failure  of  the  petitioner  to  produce  evidence 
of  this  character  in  his  possession  casts  discredit  upon  the  whole 
testimony  of  his  witnesses.    The  evidence  of  the  two  boys  is  further 
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denied  by  the  defendant  and  by  three  other  men,  who  testify  that 
they  were  in  the  defendant's  store  on  the  night  in  question,  and 
that  no  sales  were  made  to  Fraser  and  Ruschenski. 
The  proceedings  herein  are,  therefore,  dismissed. 


Supreme     Court,     Monroe     Special     Term,     February,     1904.     Reported. 

42    Misc.  567. 


The  People  ex  rel.  Timothy  B.  Hayes,  Relator,  v.  David  L. 
Edwards,  as  Town  Clerk  of  the  Town  of  Galen,  Wayne  County, 
and  State  of  New  York,  and  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Respondents. 

Liquor  Tax  Law — Inadvertent  errors  of  a  town  clerk  insufficient  to  justify 
a  resubmission  of  the  local  option  questions. 
Inadvertent  errors  of  a  town  clerk  in  printing,  in  his  notice  of  a  sub- 
mission of  the  four  local  option  questions  prescribed  by  section  16  of  the 
Liquor  Tax  Law,  the  caption  of  the  questions  only  once  and  not  repeating 
it,  and  in  printing  the  questions  on  the  ballots  without  printing  the  caption 
to  them,  are  not  a  sufficient  ground  for  ordering  a  resubmission  of  the 
questions  where  the  notice  and  ballots  were  otherwise  proper  in  form 
and  there  is  no  charge  of  any  other  mistake  or  of  any  fraud. 

Motion  under  section  18  of  the  Liquor  Tax  Law  (Laws  1896, 
chap.  112)  for  an  order  directing  a  special  town  meeting  of  the 
town  of  Galen,  Wayne  county,  for  the  resubmission  of  the  four 
liquor  tax  questions  set  forth  in  said  section. 

k 
Baker  &  Remington,  for  relator. 

H.  B.  Exner,  for  town  of  Galen. 

{ 
Francis  G.  Allen,  for  Patrick  W.  Cullinan,  state  commissioner 

of  excise. 

Davy,  J.  This  is  a  motion  under  section  16,  chapter  112,  Laws 
of  1896,  known  as  the  Liquor  Tax  Law,  for  an  order  directing  a 
special  town  meeting  of  the  town  of  Galen,  Wayne  county,  for  the 
resubmission  of  the  four  liquor  tax  questions  set  forth  in  said 
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section,  which  the  relator  claims  were  improperly  submitted  to 
the  voters  at  the  biennial  town  meeting  held  November  3,  1903. 

The  principal  questions  involved  upon  this  motion  are-. 

First,  that  the  petition  set  forth  in  the  moving  papers  herein 
was  not  sufficient  to  authorize  the  town  clerk  in  proceeding 
thereon. 

Second,  that  the  election  notice  printed  by  the  town  clerk  was 
insufficient. 

Third,  that  the  ballots  issued  and  used  by  the  electors  did  not 
conform  to  the  requirements  of  said  act. 

Section  16  of  the  Liquor  Tax  Law  provides  that  in  order  to 
ascertain  the  will  of  the  qualified  electors  of  each  town,  certain 
questions  shall  be  submitted  at  each  biennial  town  meeting  here- 
after held  in  any  town  in  this  State,  provided  the  electors  of  the 
town  to  the  number  of  ten  per  centum  of  the  votes  cast  at  the 
next  preceding  general  election  shall  require  such  submission  by 
written  petition  signed  and  acknowledged  by  such  electors  before 
a  notary  public  or  other  officer  authorized  to  take  and  acknowl- 
edge or  administer  oaths,  which  petition  shall  be  filed  not  less 
than  twenty  days  before  such  town  meeting  with  the  town  clerk 
of  the  town. 

It  appears  from  the  motion  papers  that  the  town  clerk  of  the 
town  of  Galen  acted  upon  the  petition  which  was  filed  within  the 
time  and  in  the  manner  provided  by  law,  and  notice  was  given, 
pursuant  to  section  16  of  the  Liquor  Tax  Law,  that  the  four 
questions  provided  for  by  said  section  would  be  submitted  to 
the  electors  of  the  town  of  Galen  at  the  election  to  be  held 
November  3,  1903. 

No  irregularity  of  the  petition  was  urged  upon  the  argument, 
and  I  am  unable  to  discover  wherein  it  fails  to  comply  with  the 
requirements  of  the  statute.  So  that  the  only  questions  involved 
and  urged  upon  this  motion  are,  whether  the  election  notice 
posted  by  the  clerk  and  the  ballots  used  at  the  election  conformed 
to  the  requirements  of  the  statute.  The  notice  which  is  set  forth 
in  the  moving  papers  contains  a  statement  of  the  four  questions 
to  be  submitted  in  the  exact  language  of  the  statute,  except  that 
the  language  of  the  caption  which  was  stated  only  once  was 
not  repeated. 

Section  16  provides  that  whenever  such  questions  are  to  be 
considered  under  the  provisions  of  the  Liquor  Tax  Law,  it  shall 
be  the  duty  of  each  officer  charged  with  the  duty  of  preparing  the 
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official  ballots  for  such  town  meeting  or  election  to  have  prepared, 
at  the  time  fixed  by  law  for  preparing  the  official  ballots  for  such 
town  meeting  or  election,  the  ballots  required  by  the  election  law 
for  voting  upon  any  constitutional  amendment,  proposition  or 
question  in  the  form  of  and  the  number  required  by  the  Election 
Law,  upon  the  face  of  which  shall  be  printed  in  full  the  said 
questions. 

The  ballots  used  in  this  case  were  furnished  by  the  town  clerk 
and  were  regular  in  form  and  complied  with  the  requirements 
of  the  statute,  with  the  exception  that  the  ballots  did  not  con- 
tain the  caption  to  the  questions ;  but  the  questions  were  printed 
verbatim  et  literatim  in  the  language  of  the  statute. 

The  different  questions  to  be  voted  on  were  separately  numbered 
on  the  ballot  and  separated  by  a  broad  line  one-eighth  of  an  inch 
wide.  Opposite  and  before  each  question  so  submitted  were 
printed  two  square  inches  inclosed  in  rude  lines,  one  above  the 
other.  Preceding  the  upper  one  of  such  squares  was  printed 
"  Yes,"  and  preceding  the  lower  one  of  such  squares  was  printed 
"  No."  At  the  top  of  each  of  the  ballots  immediately  above  the 
perforated  line  was  printed  in  brevier  capital  type  the  following 
words  only: 

"NOTICE  TO  ELECTORS.  FOR  AN  AFFIRMATIVE 
VOTE  UPON  ANY  QUESTION  SUBMITTED  UPON  THIS 
BALLOT,  MAKE  A  (X)  MARK  IN  THE  SQUARE  AFTER 
THE  WORD  'YES.'  FOR  A  NEGATIVE  VOTE,  MAKE  A 
SIMILAR  MARK  IN  THE  SQUARE  FOLLOWING  THE 
WORD  '  NO.'  " 

It  was  impossible  for  any  voter  to  be  misled  if  he  read  the 
questions  printed  upon  the  ballots.  The  intention  of  the  voters 
was  clearly  expressed  at  the  polls  and  admits  of  no  doubt.  Each 
one  received  his  ballot  from  the  inspectors  and  marked  his  ballot 
in  favor  of  or  against  granting  a  license  to  sell  liquor  and 
returned  it  to  the  inspector  by  whom  it  was  deposited  in  the  box 
and  subsequently  counted,  and  a  clear  majority  of  the  voters  of 
the  town  was  opposed  to  granting  a  license  to  any  corporation, 
association,  copartnership  or  person  to  traffic  in  liquor  under  the 
Liquor  Tax  Law,  except  as  to  pharmacists  on  a  physician's  pre- 
scription, which  received  a  majority  of  the  votes  therefor.  Notices 
were  posted  and!  public  meetings  were  held,  and  the  subject  of 
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license  or  no  license  was  fully  discussed.  How  then  can  it  be 
consistently  asserted  that  any  ballot  was  deposited  by  the  voter 
in  ignorance  of  its  contents? 

To  hold  that  these  ballots  were  invalid  defeats  the  will  of  a 
majority  of  the  qualified  voters  of  the  town,  based  upon  a  narrow, 
technical  construction  of  the  statute.  It  opens  the  door  for  fraud 
upon  the  innocent  voters  which  would  be  far  reaching  in  its  effects. 
It  is  not  claimed  that  any  but  qualified  voters  voted  at  the  election. 
It  was  conducted  quietly,  honestly  and  fairly  so  far  as  the  motion 
papers  disclose,  without  any  suggestion  that  the  ballots  did  not 
comply  fully  with  the  requirements  of  the  statute.  To  order  a 
special  election  under  such  circumstances  and  for  such  a  technical 
error  would  be  doing  great  injustice  to  the  innocent  legal  voters 
of  the  town  who  were  not  at  all  responsible  for  the  preparation 
and  printing  of  the  ballots.  A  mere  inadvertent  mistake  of  the 
town  clerk  in  printing  the  ballots  ought  not  to  work  such  a  harsh 
penalty  as  to  defeat  the  will  of  the  innocent  voters  and  put  the 
town  to  the  unnecessary  expense  of  calling  and  holding  a  special 
town  meeting  for  the  express  purpose  of  giving  the  defeated 
parties  another  chance  at  the  polls.  In  the  absence  of  an  affirma- 
tive declaration  of  the  statute  that  these  ballots  are  void  and 
should  not  be  counted.  I  am  not  willing  to  hold  that  a  slight  error 
of  the  town  clerk  in  construing  a  doubtful  provision  of  the  statute 
as  to  how  the  ballots  should  be  printed  shall  disfranchise  a  large 
number  of  voters  who  are  not  in  any  way  responsible  for  the 
error  or  mistake.  While  the  law  is  mandatory  in  the  sense  that 
it  requires  the  town  clerk  in  the  preparation  of  the  ballots  to 
strictly  comply  with  all  its  provisions,  it  is  not  mandatory,  how- 
ever, in  the  sense  that  a  voter's  right  to  cast  his  ballot  shall  be 
lost  because  some  technical  mistake  occurs  in  printing  the  ballots. 
Such  a  construction  of  the  statute  would  not  only  render  an 
election  invalid  on  account  of  an  honest  mistake  in  printing  the 
ballots,  but  it  would  open  the  door  to  fraud.  It  would  place  the 
power  in  the  hands  of  a  dishonest  official  to  defeat  the  will  of 
the  people  at  the  polls.  The  election  should  not  be  declared 
invalid  on  the  ground  that  the  officer  having  charge  of  the  printing 
of  the  ballots  made  an  honest  mistake  or  some  slight  omission  in 
the  printing  of  the  ballots,  unless  they  are  fraudulent  or  affect 
the  results  of  the  election  or  render  it  uncertain.  When  a  statute 
is  open  to  construction  it  should  receive  such  an  interpretation  as 
will  secure,  if  possible,  the  object  of  its  enactment. 
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In  this  case  there  is  no  claim  or  suggestion  of  fraud  on  the 
part  of  the  town  clerk  or  any  one  else,  and  there  is  no  foundation 
for  any  claim  that  the  returns  do  not  correctly  represent  the  will 
of  the  people  as  expressed  at  the  polls.  The  policy  of  the  act  was 
to  get  a  fair  vote  of  the  electors  of  the  town  upon  the  question  of 
license  or  no  license. 

No  question  is  raised  that  the  canvass  of  the  votes  was  not 
made  properly.  The  allegations  of  the  moving  papers  do  not  show 
that  a  different  result  would  have  followed  had  the  acts  com- 
plained of  not  occurred.  These  acts  must,  therefore,  be  treated 
as  harmless  irregularities  and  are  no  grounds  for  the  order  asked 
for.  People  ex  rel.  Noyes  v.  Board  of  Canvassers,  126  N.  Y.  392; 
People  ex  rel.  Bradshaw  v.  Bidelman,  69  Hun,  596;  People  v. 
Cook,  8  N.  Y.  67. 

The  question,  what  statutory  provisions  are  to  be  regarded  as 
directory  merely,  has  been  the  subject  of  much  discussion. 

In  the  case  of  People  v.  Cook,  14  Barb.  259,  Justice  Mason, 
who  delivered  the  opinion  of  the  court,  cites  a  large  number  of 
cases  in  which  various  statutory  provisions  have  been  held  to  be 
merely  directory,  and  lays  down  as  a  rule  that  statutes  directing 
the  mode  of  proceeding  of  public  officers  are  directory  and  are 
not  to  be  regarded  as  essential  to  the  validity  of  the  proceedings 
of  officers,  unless  it  be  so  declared  under  the  statute.  And  in  a 
subsequent  part  of  the  same  opinion  he  says:  "And  we  have 
already  seen,  by  reference  to  the  adjudications,  that  statutes 
directing  the  mode  of  proceeding  of  public  officers  are  regarded 
as  directory,  unless  there  is  something  in  the  statute  itself  which 
plainly  shows  a  different  intent."  In  other  words,  unless  consider- 
ation of  the  statute  shows  only  that  the  Legislature  intended 
compliance  with  the  provisions  in  relation  to  the  manner  to  be 
essential  to  the  validity  of  the  proceeding,  the  statute  is  to  be 
regarded  as  directory  merely. 

The  rule  of  construction  to  be  gathered  from  the  authorities  is 
that  irregularities  are  to  be  disregarded,  unless  the  statute 
expressly  declares  that  they  shall  be  followed.  Ignorance, 
inadvertence,  mistake  or  even  intentional  wrong  on  the  part  of 
the  local  officials  should  not  be  permitted  to  disfranchise  the 
voters  of  a  town,  unless  the  statute  expressly  declares  that  they 
shall  be  fatal  to  the  election  or  unless  they  are  such  in  themselves 
as  to  change  or  render  doubtful  the  result.  McCrary  Elections, 
§227. 
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In  People  ex  rel  Hirsh  v.  Wood,  148  N.  Y.  146,  Chief  Justice 
Andrews  said:  "We  can  conceive  of  no  principle  which  permits 
the  disfranchisement  of  innocent  voters  for  the  mistake  or  even 
the  willful  misconduct  of  election  officers  in  performing  the  duty 
cast  upon  them.  The  object  of  elections  is  to  ascertain  the  popular 
will  and  not  to  thwart  it.  The  object  of  election  laws  is  to  secure 
the  rights  of  duly  qualified  electors,  and  not  to  defeat  them. 
Statutory  regulations  are  enacted  to  secure  freedom  of  choice 
and  to  prevent  fraud,  and  not  by  technical  obstructions  to  make 
the  right  of  voting  insecure  and  difficult." 

It  was  held  in  Matter  of  Arnold,  32  Misc.  Eep.  439,  that  it  was 
not  a  valid  objection  to  the  legality  of  the  submission  of  the 
question  of  local  option,  when  clearly  distinguished  upon  a  ballot, 
that  the  ballot  contains  constitutional  amendments  submitted  to 
the  people,  nor  that  the  local  option  questions  were  not  numbered 
1,  2,  3  and  4  respectively,  or  that  question  4  was  not  in  the  words 
prescribed  by  the  Liquor  Tax  Law  as  amended.  Laws  of  1897, 
chap.  312,  §  9. 

In  People  ex  rel.  Leonard  v.  Hamilton,  42  App.  Div.  212,  it  was 
held  that  irregularities  in  the  certificate  of  an  election  officer 
cannot  be  permitted  to  defeat  the  will  of  the  electors,  and  that 
the  intention  of  the  electors  is  paramount  thereto. 

The  motion,  therefore,  must  be  denied,  with  ten  dollars  costs. 

Motion  denied,  with  ten  dollars  costs. 


First  Appellate  Department,  January,  1904.  Reported.  91  App.  Div.  612. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  Mary  E.  Higgins,  Appel- 
lant, Impleaded  with  The  Fidelity  and  Casualty  Company  op 
New  York. 

Edward  Hiehling,  for  appellant. 

The  words  in  the  "  sixth  "  paragraph  of  the  complaint  "  did 
suffer  and  permit  the  premises  to  become  disorderly"  state  a 
conclusion  and  should  be  stricken  out.     (Code  of  Civil  Procedure, 
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§  481.)  The  retention  of  such  paragraph  will  prejudice  the 
defendant  upon  the  trial.  (Rockwell  v.  Day,  84  App.  Div.  437; 
Hilton  v.  Garr,  40  App.  Div.  490 ;  Nealis  v.  Lissner,  24  N.  Y.  St. 
Rep.  196.) 

Herbert  H.  Kellogg,  for  respondent. 

Paragraph  "  sixth  "  is  not  irrelevant,  immaterial  or  redundant ; 
a  bill  of  particulars  could  have  been  demanded.  (Lyman  v.  Ply- 
mouth Social  Club,  N.  Y.  L.  J.  May  6, 1898 ;  Finger  v.  City  of  King 
ston,  29  N.  Y.  St.  Eep.  703 ;  Baer  v.  Seymour,  12  N.  Y.  St.  Eep. 
16G;  Duprat  v.  Havemeyer,  18  Weekly  Digest,  439;  Bradner  v. 
Faulkner,  93  N.  Y.  515 ;  Allen  v.  Allen,  19  Weekly  Digest,  212 ; 
Prescott  v.  Tousey,  53  N.  Y.  Supp.  56.)  Walton  v.  Fowler,  85 
N.  Y.  621  holds  that  where  there  is  a  semblance  of  a  cause  of 
action  set  up  in  a  pleading,  its  sufficiency  cannot  be  determined 
upon  a  motion  to  strike  out  as  redundant  or  irrelevant.  The  alle- 
gation is  sufficient  to  set  forth  a  violation  of  one  of  the  conditions 
of  the  bond.  (People  ex  rel.  Meakim  v.  Eckman,  63  Hun,  209; 
Davan  v.  Dinsmore,  33  Barb.  86 ;  Averill  v.  Taylor,  5  How.  Pr.  476 ; 
Quintard  v.  Ncicton,  5  Robt.  72;  Follett  v.  Jewett,  11  N.  Y.  Leg. 
Obs.  193.)  Defendant's  relief,  if  any,  is  to  move  for  bill  of  par- 
ticulars. (Code  Civil  Pro.  §  531;  Matthews  v.  Hubbard,  47  N.  Y. 
428.)  The  right  to  appeal  was  lost  by  serving  an  answer.  (Qoch  v. 
Marsh,  8  How.  Pr.  439 ;  Williams  v.  Folsom,  32  N.  Y.  St.  Rep.  455 ; 
Wood  v.  Richardson,  91  Hun,  332;  Prentiss  v.  Bowden,  14  Misc. 
185;  Logeling  v.  N.  Y.  El.  Ry.  Co.,  5  App.  Div.  198;  Radivay  v. 
Graham,  4  Abb.  Pr.  468 ;  Knapp  v.  Broicne,  45  N.  Y.  207.)  In  the 
motion  to  strike  out  there  is  no  affidavit  showing  how  defendant 
will  be  injured  by  the  retention  of  this  paragraph.  (Code  Civil 
Pro.  §  545;  Lugan  v.  Byrnes,  15  N.  Y.  St.  Rep.  970 ;  Finger  v.  City 
of  Kingston,  29  N.  Y.  St.  Rep.  703;  Baer  v.  Seymour,  12  N.  Y. 
St.  Rep.  166;  Homan  v.  Byrnes,  14  Weekly  Digest,  175.) 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

No  opinion. 
20 


306  Decisions  Relating  to 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

January  2,   1904. 

In  the  Matter  of  the  Application  of  Joseph  Frey  for  a  Liquor 

Tax  Certificate. 

Laurence  Q.  Goodhart,  Esq.,  attorney  for  petitioner. 

Herbert  S.  Kellogg,  Esq.,  attorney  for  Special  Deputy  Commis- 
sioner. 

Scott,  J.  The  duty  and  responsibility  of  passing  upon  the 
sufficiency  of  sureties  is  cast  by  the  law  in  the  first  instance  upon 
the  special  deputy  commissioner  of  excise.  His  determination 
thereon  should  not  be  overruled  by  the  court,  unless  it  be  made 
to  appear  that  his  rejection  of  a  surety  has  been  unreasonable  or 
capricious.  I  cannot  find  that  it  is  either.  I  see  no  reason  there- 
fore for  making  any  order  in  the  premises. 


Supreme     Court,     New    York    Special    Term.    February,    1904.    Reported. 
94   N.  Y.  Supp.  525. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  for  an 
Order  Revoking  and  Cancelling  Liquor  Tax  Certificate  No. 
4,638,  Issued  to  Bertha  Meyer,  and  Transferred  to  John  J. 
McGovern. 

Bischoff,  J.  Upon  the  uncontradicted  testimony  that  "  lager 
beer  "  was  sold  to  and  drunk  by  the  witnesses  upon  the  premises 
during  the  hours  when  the  sale  of  "  malt  liquors  "  was  prohibited, 
a  violation  of  the  statute  is  certainly  apparent.  A  possible  ques- 
tion, now  suggested  for  the  respondent,  as  to  whether  these  police- 
men were  sufficiently  versed  in  the  use  of  beer  to  discriminate 
between  malt  liquor  and  ginger  ale,  was  not  made  the  subject  of 
cross-examination  to  test  the  value  of  the  testimony,  so  far  as  an 
opinion  was  inferentially  involved,  and  I  must  assume  that  the 
witnesses  recognized  the  beverage  which  they  were  prepared  to 
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describe.  The  intoxicating  quality  of  lager  beer  may  not  be 
implied  from  the  mere  name  {People  v.  liau,  G3  N.  Y.  277),  but 
this  is  not  the  question,  since  the  proceeding  is  based  upon  the 
unlawful  sale  of  a  "  malt  liquor,"  a  term  which  includes  lager 
beer,  the  latter  being,  within  the  recognition  of  the  Court  of 
Appeals,  "  one  of  the  best  known,  and  probably  the  most  extens- 
-vely  used  of  the  malted  liquors."  (Blatz  v.  Rohrbach,  116  N.  Y. 
455.)  If,  therefore,  the  witnesses  drank  lager  beer,  they  must,  as 
a  matter  of  judicial  knowledge,  have  drunk  a  malt  liquor,  and 
their  possession  of  a  taste  which  could  discriminate  is  to  be 
assumed  in  the  absence  of  attack. 


Motion  granted. 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    U    J., 

March   4,   1904. 


t 


In  the  Matter  of  the  Petition  of  Patrick  W.  Cullixan,  as  State 
Commissioner  of  Excise,  for  an  Order  Eevoking  and  Cancelling 
Liquor  Tax  Certificate  No.  1,223,  Issued  to  John  McCarthy. 

Herbert  H.  Kellogg,  for  petitioner. 

AsKbel  P.  Fitch,  for  respondent. 

Truax,  J.  The  question  in  this  case  has  been  determined 
adversely  to  the  respondent  by  Mr.  Justice  Bischofp  in  Cullinan 
v.  HcGovem  (reported,  in  the  Law  Journal  on  the  27th  of  Feb- 
ruary, 1904). 

Motion  granted,  with  costs. 

Settle  order  on  notice. 
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Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

March   4,   1904. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan  as  State 
Commissioner  of  Excise,  for  an  Order  Eevoking  and  Cancelling 
Liquor  Tax  Certificate  No.  893,  issued  to  Henry  Quaal. 

H.  H.  Kellogg,  attorney  for  petitioner. 

Louis  Wendel,  Jr.,  attorney  for  respondent. 

Bischoff,  J. :  There  is  no  dispute  of  fact,  and  the  objections 
now  made  to  the  sufficiency  of  the  evidence,  to  show  that  the 
saloon  was  within  a  quarter  of  a  mile  of  a  polling  place,  appear 
to  be  frivolous.  The  copy  of  the  "City  Record,"  offered  to  prove 
the  official  list  of  polling  places,  was  not  objected  to,  and,  in  the 
absence  of  a  dispute,  the  testimony  of  certain  witnesses  that  the 
premises  referred  to  by  the  petitioner  as  a  polling  place  were 
actually  used  as  such,  is  sufficient  to  afford  some  proof  of  the 
fact,  for  the  purposes  of  a  prima  facie  case.  As  to  the  measurement 
of  distance,  the  statute  does  not  call  for  a  survey,  and,  while  in 
a  case  of  possible  doubt,  proof  of  standard  measurements  might 
well  be  required,  there  is  nothing  to  indicate  the  possibility  that 
the  witnesses  who  made  the  measurements  could  have  been  mis- 
taken in  their  positive  testimony  that  the  distance  was  less  than 
a  quarter  of  a  mile.  Measured  with  a  fifty-foot  tape  line,  the 
distance  was,  according  to  these  witnesses,  414  feet,  and,  if  an 
error  in  the  standard  is  to  be  assumed,  as  material  to  the  present 
case,  the  difference  must  necessarily  have  been  so  great  as  to  have 
made  the  testimony  of  the  witnesses  knowingly  false.  For  an 
error  which  could  make  a  quarter  of  a  mile  measure  414  feet,  the 
standard  employed  must  have  been  three  times  magnified,  and 
no  stretch  of  inferences  can  admit  of  the  possibility  that  the 
witnesses  used  a  fifty-foot  tape  line,  innocently  overlooking  the 
fact  that  it  was  150  feet  long.  The  argument  against  the 
sufficiency  of  this  evidence  results  in  absurdity. 

Motion  for  revocation  of  certificate  granted,  with  costs. 
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Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

March   15,   1904. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor    Tax    Certificate    No.    2,568,     Issued    to    Elizabeth 

SCHROEDER. 

Herbert  E.  Kellogg,  attorney  for  petitioner. 

James  J.  Walsh,  attorney  for  respondent. 

Bischopf,  J. :  Upon  the  evidence  before  me  it  is  impossible  to 
hold  that  the  preponderance  is  with  the  petitioner.  If  the 
defendant's  witnesses  are  believed  this  saloon  was  closed  at  the 
time  when  the  petitioner's  witnesses  swear  it  was  open  for 
business.  While  of  a  negative  character  the  defendant's  evidence 
excludes  the  possibility  that  the  saloon  was  open,  and  the  circum- 
stances afford  no  corroboration  of  the  testimony  of  one  set  of 
witnesses  rather  than  the  other.  Schroeder  and  the  two  bar- 
tenders, sworn  to  be  the  only  persons  having  means  of  access  and. 
the  sole  persons  engaged  in  the  business  conducted  at  this  saloon, 
testify  that  they  were  not  at  the  saloon  during  these  hours,  that 
it  was  locked  and  that  neither  one  unlocked  it.  If  this  testimony 
be  true  there  remains  only  the  positive  inference  that  no  liquor 
was  sold,  and  the  petitioner's  evidence  to  the  contrary  merely 
places  the  evidence  in  balance.  In  a  proceeding  of  this  kind, 
where  the  court  is  called  upon  to  determine  the  facts  upon  a 
transcription  of  the  evidence,  without  seeing  and  hearing  the 
witnesses,  the  question  of  credibility  must  depend  upon  circum- 
stances extrinsic  to  the  testimony  of  a  particular  witness  whose 
statements  are  sought  to  be  given  the  lesser  weight,  or  upon  some 
inherent  improbability.  Here,  as  I  have  said,  there  is  merely 
contradiction  between  the  witnesses  with  nothing  to  strengthen 
the  credibility  of  one  class  or  to  weaken  the  credibility  of  the 
other,  and  the  party  having  the  burden  of  proof  must  fail. 

Motion  denied  and  proceedings  dismissed,  with  costs. 
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Supreme  Court,  Erie  County  Trial  Term.  March,  1903.  Unreported. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise,  v.  Eu 
T.  Hosmer  and  One. 

Motion  by  plaintiff  for  new  trial  on  judge's  minutes. 

Royal  B.  Scott,  attorney  for  plaintiff. 

Pooley  d  Spratt,  attorneys  for  defendant  Hosmer. 

James  O.  Moore,  counsel  for  defendant  Title  Company. 

Kenefick,  J. :  The  grounds  of  objection  urged  in  support  of 
this  motion  are: 

First.  That  there  was  no  evidence  justifying  the  submission  to 
the  jury  of  the  question  whether  the  sale  of  brandy  was  upon  the 
presentation  of  a  written  prescription  of  a  regularly  licensed 
physician  authorizing  such  sale. 

Second.  That  tbe  court  erred  in  allowing  defendant  to  testify 
as  to  the  contents  of  the  alleged  prescription. 

Third.  That  the  uncontradicted  evidence  was  that  the  defend- 
ant suffered  and  permitted  gambling  upon  his  premises. 

We  will  consider  the  objections  in  the  order  named. 

The  defendant  testified  that  the  vendee  (an  agent  of  the. 
department  of  excise),  at  the  time  of  the  sale,  produced  a  prescrip- 
tion, in  form  a  physician's  prescription,  and  purporting  to  be 
signed  by  a  physician;  that  the  written  prescription  was  lost,, 
and  that  he  was  unable  to  state  by  whom  it  was  signed,  but  that 
he  believed  at  the  time  that  the  signature  attached  thereto  was 
the  signature  of  a  physician. 

It  is  urged  by  the  plaintiff  that  the  burden  rested  upon  the 
defendants  to  establish  that  the  prescription  was  signed  by  a 
regularly  licensed  physician.  And  attention  is  called  to  some  cases 
in  this  State  which  hold  that  in  a  prosecution  for  the  unlawful 
sale  of  liquors  where  the  defendant  asserts  that  he  is  running  a 
hotel,  or  that  it  is  a  club,  and  that,  therefore,  the  particular  sale 
was  authorized,  the  burden  rests  upon  the  defendant  to  establish 
such  claim.  That  rule  seems  to  rest  upon  the  ground  that  the 
form  of  liquor  tax  certificate  issued  to  saloons,  clubs  and  hotels 
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is  the  same,  and  that  the  mere  production  of  the  license  does  not 
establish  of  itself  that  the  defendant  was  running  a  hotel  or  club. 
It  will  readily  be  seen  that  those  cases  are  distinguishable  from 
this  in  that  a  special  form  of  license  is  prescribed  for  pharmacists, 
and  upon  the  mere  production  of  the  license  the  right  to  sell  upon 
prescription  is  established.  It,  therefore,  seems  to  me  that  the 
burden  of  proving  an  unlawful  sale  rests  upon  the  plaintiff. 

It  is  also  urged  by  the  plaintiff  that,  assuming  the  burden  rests 
upon  him  in  this  respect,  the  evidence  given  by  the  defendant 
creates  no  issue  whatever,  because  he  is  unable  to  swear  with 
certainty  that  he  knew  at  the  time  the  prescription  was  handed 
to  him  that  the  signature  affixed  thereto  was  the  signature  of  a 
regularly  licensed  physician.  I  cannot  agree  with  this  view. 
Assume,  for  the  purpose  of  the  argument,  that  the  testimony  of 
the  defendant  is  true,  namely,  that  the  excise  agent  handed  to 
him  at  the  time  of  the  sale  a  written  prescription  in  form  the 
prescription  of  a  physician,  and  affixed  to  such  prescription  was 
the  signature  of  a  person  signing  himself  as  a  physician;  and 
assuming  also  that  it  appeared  upon  the  trial  that  the  signature 
on  the  prescription  was  not  the  signature  of  a  regularly  licensed 
physician,  but  that  the  excise  agent  had  gotten  some  layman  to 
subscribe  his  signature  as  a  physician,  would  the  excise  depart- 
ment be  permitted  to  recover  against  the  certificate  holder  and 
his  surety  by  practicing  such  a  deception?  I  .think  not.  If 
a  written  prescription  in  proper  form  and  purporting  to  be 
signed  by  a  physician  were  handed  by  the  excise  agent  to  the  cer- 
tificate holder,  then  I  think  for  the  purposes  of  this  action  we  must 
assume  that  the  signature  attached  thereto  was  that  of  a  regularly 
licensed  physician.  In  that  view  of  the  case  there  was  a  square 
issue  of  fact  as  between  the  excise  agent  upon  the  one  side  and 
the  certificate  holder  upon  the  other  as  to  whether  such  a  prescrip- 
tion was  produced  at  the  time  of  the  sale. 

As  to  the  second  point  above  mentioned  it  is  urged  that  no 
secondary  evidence  of  the  prescription  should  have  been  received, 
for  the  reason  that  the  certificate  holder  did  not  observe  the 
method  of  preserving  the  prescriptions  prescribed  by  law.  His 
testimony  is  that  he  did  not  put  the  prescription  upon  a  spindle, 
but  that  the  same  was  lost,  and  he  had  been  unable,  after 
thorough  search,  to  find  it.  This  can  hardly  be  called  a  voluntary 
destruction  of  primary  evidence  within  the  cases  cited  on  the 
plaintiff's  brief.    I  think  the  secondary  evidence  was  permissible 
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and  the  failure  of  the  certificate  holder  to  preserve  the  prescription 
in  the  method  prescribed  by  law  bears  upon  the  credibility  of  his 
testimony,  as  was  pointed  out  in  the  charge. 

As  to  the  third  objection,  I  see  no  reason  to  change  the  opinion 
expressed  upon  the  trial  that  the  use  of  the  apparatus  in  question 
was  not  gambling  within  the  meaning  of  the  section  of  the  Liquor 
Tax  Law  in  question. 

(The  Court :  I  shall  hold,  for  the  purposes  of  this  case,  at  this~ 
time,  while  this  gambling  or  this  nickel-in-the-slot  machine  was  a 
lottery,  yet  it  did  not  fall  within  the  term  "gambling"  as  con- 
templated by  this  bond,  and  I  shall  submit  to  the  jury  the  question 
as  to  whether  this  sale  was  made  on  prescription  or  without 
prescription.    You  may  have  an  exception  to  my  ruling.) 

The  motion  for  new  trial  is  denied,  with  ten  dollars  costs. 


Supreme  Court,  Columbia  Trial  Term,  March,  1904.  Reported.  43  Misc.  103. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise,  Plain- 
tiff, v.  Daniel  Kisselbrack  et  al.,  Defendants. 

Liquor  Tax   Law — Verdict  against  the   State,  in   an   action   on   a  bond  to 
the  People,  set  aside  as  against  the  weight  of  evidence. 

Where  the  State  Commissioner  of  Excise  moves  for  a  new  trial  of  an 
action  brought  by  him  on  a  bond  given  under  the  Liquor  Tax  Law  foi 
alleged  violations  of  that  law  and  to  set  aside  a  verdict  for  the  defendants 
as  against  the  weight  of  evidence,  the  evasive  and  unsatisfactory  character 
of  their  evidence  may  properly  be  considered  even  though  it  may  be 
sufficient  to  require  the  submission  of  the  question  to  the  jury  in  the  first 
instance. 

Where  the  plaintiff  charged  several  violations  of  the  law  and  the  sum 
total  of  all  his  evidence  as  to  them  preponderated  greatly  over  the 
defendants'  evidence  given  in  contradiction,  the  court  set  the  verdict  aside. 

Motion  by  plaintiff  to  set  aside  a  verdict  and  grant  a  new 
trial. 

Albert  O.  Briggs  and  William  Vanamee,  for  plaintiff. 
Gardenier  &  Smith,  for  defendant  Kisselbrack. 


Liquor  Tax  Law  313 


Peter  A.  Helaney,  for  defendant  The  Fidelity  &  Casualty  Com- 
pany of  New  York. 

Cochrane,  J.  This  is  an  action  on  a  bond,  given  under  the 
provisions  of  the  Liquor  Tax  Law,  for  alleged  violations  of  such 
law  on  the  part  of  the  defendant  Kisselbrack,  who  was  a  hotel- 
keeper  at  Ancram,  N.  Y.  Evidence  was  given  on  the  trial  tending 
to  prove  a  number  of  violations  of  the  law  by  Kisselbrack  during 
the  year  1901.  The  jury  rendered  a  verdict  for  the  defendants 
and  the  plaintiff  moves  to  set  aside  such  verdict  on  the  ground 
that  it  is  against  the  weight  of  evidence.  I  shall  only  refer  to 
some  of  the  alleged  violations  claimed  to  have  been  established. 

Two  witnesses,  Frank  Coons  and  Clarence  Halsted,  testified 
that  on  Sunday,  November  24,  1901,  Kisselbrack  sold  them  whis- 
key which  was  paid  for  by  Halsted.  The  purpose  of  their  visit 
on  the  occasion  in  question  was  to  see  about  some  oats  which 
Halsted  wished  to  purchase.  Those  two  witnesses  as  far  as  the 
record  shows  were  absolutely  disinterested.  Their  testimony  as 
to  the  occurrence  in  question  was  clear,  positive  and  unshaken  by 
cross-examination.  Halsted  stands  before  the  court  as  a  witness 
entirely  unimpeached  or  uncontradicted  in  any  portion  or  detail 
of  his  testimony,  except  as  he  is  contradicted  by  the  defendant 
Kisselbrack.  The  latter  in  giving  his  testimony  did  not  specific- 
ally deny  the  testimony  of  Halsted,  but  denied  categorically  the 
question  put  to  him  as  to  whether  the  statement  of  Coons  was 
true,  that  on  November  24,  1901,  he,  with  Halsted,  was  present  in 
the  barroom  and  was  served  with  whiskey  on  that  occasion.  The 
testimony  of  Kisselbrack  is  such  that  it  does  not  permit  the  pos- 
sibility of  a  mistake  on  the  part  of  Coons  and  Halsted  as  to  the 
day  of  the  week  on  which  the  transaction  occurred.  Kisselbrack 
makes  no  explanation  of  the  visit  to  his  hotel  in  reference  to  the 
oats,  but  his  position  is  that  the  transaction  as  to  the  sale  of 
whiskey  in  question  did  not  occur.  Aside  from  the  interest  which 
Kisselbrack  naturally  has  in  the  result  of  the  action,  we  are 
confronted  with  the  rule  that,  other  things  being  equal,  the  posi- 
tive testimony  of  a  witness  "that  a  certain  fact  occurred  is  entitled 
to  more  weight  than  the  negative  testimony  of  a  witness  that  such 
fact  did  not  occur.  The  reason  for  this  rule  is  well  illustrated  iu 
the  present  case,  because  it  is  possible  that  the  occurrence  in 
question  may  have  passed  out  of  Kisselbrack's  mind,  and  that 
his  recollection  is  at  fault;  but  it  is  not  possible  to  look  thus 
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charitably  on  the  testimony  of  Halsted  and  Coons.  If  this  verdict 
is  correct,  these  two  men  have  intentionally  and  deliberately  falsi- 
fied the  truth,  without  any  apparent  motive  for  doing  so.  This 
is  contrary  to  reason  and  human  experience. 

The  witness  Coons  also  testified  that  on  another  Sunday  of  the 
year  1901,  he,  with  one  Simmons,  purchased  whiskey  at  the  hotel 
of  Kisselbrack,  of  one  Walter  Card,  his  bartender.  The  testi- 
mony of  Card  on  this  point  scarcely  amounts  to  a  contradiction. 
That  he  acted  as  bartender  for  Kisselbrack  is  admitted  by  the 
latter.  The  substance  of  Card's  testimony  on  this  point  is  that 
he  does  not  remember,  still  he  says  "  they  might  have  got  it  there 
all  right."  No  inference  unfavorable  to  the  plaintiff  can  be 
drawn,  because  of  the  failure  to  produce  Simmons  as  a  witness. 
No  business  or  social  relations  exist  between  the  plaintiff  and 
Simmons  which  made  it  incumbent  on  the  former  to  call  the 
latter  as  a  witness.  The  defendants  were  specifically  apprised  in 
the  complaint  of  this  alleged  occurrence  with  reference  to  Coons 
and  Simmons,  and  the  testimony  of  the  latter  was  equally  avail- 
able to  both  parties. 

Lewis  White  testified  that  on  a  Sunday  in  the  latter  part  of 
1901,  he  purchased  whiskey  of  William  Neeling,  Kisselbrack's 
bartender.  On  his  direct  examination  he  fixed  the  time  as  being 
in  November  or  December.  On  cross-examination  he  said  he  was 
sure  it  was  in  December.  Neeling,  called  as  a,  witness  for  the 
defendants,  testified  that  he  did  not  work  for  Kisselbrack  in 
December,  and  that  he  was  positive  that  he  did  not  work  for  him 
on  any  Sunday  in  November.  But  in  this  latter  statement  he  is 
in  direct  conflict  with  Kisselbrack,  who  testified  that  Neeling 
worked  on  Sundays  both  in  November  and  December,  but  subse- 
quently qualified  this  testimony  by  saying  that  he  did  not  work 
for  him  in  December.  Of  course,  the  particular  Sunday  is  imma- 
terial. The  point  is  whether!  a  sale  took  place  on  any  Sunday 
at  about  that  time,  and  the  positive  testimony  of  White  as  to  the 
fact  of  a  Sunday  sale  (whether  in  November  or  December  is 
immaterial)  is  not  fairly  met  by  the  vague  testimony  of  Neeling, 
contradicted  as  he  is  by  Kisselbrack  as  to  the  time  when  he  was 
working  for  the  latter.  Neeling  does  not  deny  that  at  some  time 
he  sold  liquor  to  White  on  Sunday.  As  the  case  stands  it  is  not 
the  sale  of  liquor  on  Sunday  to  White  which  is  denied,  but  the 
sale  to  him  on  a  Sunday  in  November  or  December.  On  a  motion 
like  this  the  evasive  and  unsatisfactory  character  of  evidence,  may 
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properly  be  considered,  even  though  such  evidence  may  be  suffi- 
cient to  require  the  submission  of  the  question  to  a  jury  in  the  first 
instance. 

Reference  has  been  made  to  the  failure  on  the  part  of  Card,  a 
bartender  of  Kisselbrack,  to  remember  whether  or  not  he  made 
a  sale  of  liqquor  on  Sunday  to  Coons  and  Simmons.  The  testimony 
•of  thisTwitness  is  full  of  significance.  He  testified  to  a  sale  on 
Sunday  to  Woodward,  and  as  he  thought  to  others.  He  also  testi- 
fied to  the  presence  of  people  in  the  barroom  Sundays,  which  is  in 
itself  a  violation  of  the  Liquor  Tax  Law.  The  only  doubt  there 
seems  to  have  been  in  his  mind  was  as  to  who  the  people  were  who 
were  in  the  barroom,  or  as  to  whom  he  made  sales.  True  he  is  con- 
tradicted. But  the  significant  feature  of  his  testimony  is  the 
implied  admission  throughout  of  an  open  barroom  on  the  Sunday 
or  Sundays  when  he  was  at  the  hotel  in  question  as  bartender. 
This  implied  admission  or  assumption  of  an  open  barroom  on 
Sundays  underlies  his  entire  testimony.  It  may  be  pertinently 
asked  if  this  particular  room  had  been  kept  closed  Sundays,  as  the 
law  requires,  why  would  this  witness  have  hesitated  and  been  in 
doubt  as  to  whether  or  not  he  had  made  sales  on  Sunday  to  this 
or  that  particular  person,  or  as  to  whether  this  or  that  particular 
person  had  been  in  the  barroom  Sundays.  If  the  barroom  had 
been  kept  closed  Card  could  certainly  have  testified  positively  and 
without  the  slightest  doubt  or  hesitation,  that  he  had  sold  to  no 
one  on  Sunday,  and  that  no  one  had  been  admitted  to  the  barroom 
on  those  days.  The  very  fact  that  he  equivocated  and  hesitated 
as  to  the  persons  who  were  there  proves  to  any  fair-minded  person 
that  the  barroom  was  accessible  to  the  public  on  those  prohibited 
days. 

It  is  unnecessary  to  consider  all  of  the  violations  claimed  to 
have  been  established.  Of  course  a  verdict  should  not  be  set  aside 
merely  because  the  views  of  the  court  do  not  coincide  with  those 
of  the  jury.  It  is  not  sufficient  that  the  evidence  in  the  opinion 
of  the  court  preponderates  against  the  decision  which  the  jury 
may  have  reached.  There  is  a  certain  personality  about  witnesses, 
due  to  their  demeanor  or  to  the  degree  of  intelligence  manifested 
by  them,  or  their  manner  in  giving  their  testimony,  which  may 
properly  appeal  to  jurors  and  make  such  testimony  more  or  less 
weighty,  according  to  the  person  who  gives  it.  And  it  may  be 
that  in  this  case,  if  the  plaintiff  had  confined  himself  to  any  one 
of  the  violations  claimed  to  have  been  established,  the  court  would 
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not  feel  justified  in  disturbing  the  verdict.  But  this  action  is 
peculiar.  The  plaintiff  gives  evidence  not  only  of  one,  but  of  a 
number  of  alleged  violations.  And  although  in  respect  to  any 
one  of  such  violations  perhaps  the  verdict  should  not  be  set  aside, 
yet  the  sum  total  of  the  evidence  introduced  by  the  plaintiff  in 
respect  to  all  of  the  alleged  violations  is  so  disproportionate  to 
the  sum  total  of  the  evidence  introduced  by  the  defendant,  and 
preponderates  to  such  an  extent,  as  to  make  another  trial  proper, 
after  making  due  allowance  for  the  personality  of  the  witnesses 
above  alluded  to,  and  for  such  considerations  as  may  properly 
influence  a  jury.  It  is  impossible  for  any  person  accustomed  to 
weigh  and  analyze  evidence  to  read  the  record  in  this  case,  with- 
out being  forced  to  the  conclusion  that  this  verdict  is  not  in 
accordance  with  the  facts  and  the  law  pertaining  thereto.  The 
plaintiff  should  have  an  opportunity  to  again  present  the  facts 
to  a  jury. 

Motion  granted  on  payment  by  the  plaintiff  of  the  trial  fee  and 
trial  disbursements. 

Motion  granted  on  payment  by  plaintiff  of  trial  fee  and  dis- 
bursements. 


Second  Appellate  Department,  March,  1904.  Reported.  92  App.  Div.  611. 

The  People  of  the  State  of  New  York  ex  rel.  Frank  G.  Yettbr 
and  George  V.  Moore,  Comprising  the  Firm  of  Yetter  &  Moore, 
Respondents,  v.  Henry  S.  Brush,  as  County  Treasurer  of 
Suffolk  County,  and  Patrick  W.  Cullinan,  as  State  Commis- 
sioner of  Excise,  Appellants. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the 
opinion  of  Mr.  Justice  Wilmot  M.  Smith,  at  Special  Term 
(Reported  in  41  Misc.  Rep.  56).     All  concurred. 
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Second  Appellate  Department,  March,  1904.  Reported.  92  App.  Div.  611. 

The  People  of  the  State  of  New  York  ex  rel.  David  Sandman, 
Respondent,  v.  Henry  S.  Brush,  as  County  Treasurer  of  Suffolk 
County,  and  Patrick  W.  Cullinan,  as  State  Commissioner  of 
Excise,  Appellants. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the 
opinion  of  Mr.  Justice  Wilmot  M.  Smith  at  Special  Term. 
(Reported  in  41  Misc.  Rep.  56).    All  concurred. 


Fourth  Appellate  Department,  March  Term,  1904.  Reported.  93  App.  Div. 


31. 


Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  John  F.  Burkard  and  Title 
and  Guarantee  Company  of  Rochester,  Respondents. 

Bond  given  by  a  pharmacist  to  obtain  a  liquor  tax  certificate — Sale  by  the 
pharmacist's  clerk  of   liquor  without  a  physician's  prescription   in 
violation  of  his  master's  instructions — It  will  sustain  an  action  on 
the  bond — Such  an  action  is  one  on  contract,  not  one  to  recover  a 
penalty. 
Where  a  pharmacist  obtains  a  liquor  tax  certificate  upon  executing  a 
bond  conditioned  that  he  will  not  "suffer  or  permit  any  gambling  to  be 
done  in  the  place  designated  by  the  liquor  tax  certificate  in  which  the 
traffic  in  liquor  is  to  be  carried  on,  or  in  any  yard,  booth,  garden  or  any 
other  place  appertaining  thereto  or  connected  therewith,  or  suffer  or  per- 
mit such  premises  to  become  disorderly,"  and  will  "not  violate  any  of  the 
provisions  of  the  Liquor  Tax  Law,"  and  while  he  is  necessarily  absent 
from  his  store,  a  clerk  in  his  employ,  in  violation  of  his  instructions  and 
in  violation  of  the  Liquor  Tax  Law,   sells  liquor  without  requiring  the 
vendee  to   produce   a   physician's   prescription,   the   pharmacist   and   his 
surety  are  liable  for  the  penalty  prescribed  in  the  bond. 

The  language  of  the  condition  of  the  bond  will  not  support  the  inference 
that  it  was  intended  that  the  pharmacist  be  held  liable  only  for  those 
violations  of  the  Liquor  Tax  Law  which  he  himself  has  committed. 

An  action  upon  a  bond  given  in  order  to  procure  a  liquor  tax  certificate 
is  one  upon  a  contract  obligation,  and  not  one  to  recover  a  penalty  or 
forfeiture  imposed  by  statute. 

Appeal  by  the  plaintiff,  Patrick  W.  Cullinan,  as  State  Commis- 
sioner of  Excise  of  the  State  of  New  York,  from  a  judgment  of  the 
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Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Monroe  on  the  24th  day  of  September, 
1903,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Monroe  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the,  16th  day  of  September,  1903, 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

William  E.  Schenck,  for  the  appellant. 
Charles  J.  Bissell,  for  the  respondents. 

Hiscock,  J. :  This  action  was  brought  by  plaintiff  to  recover 
the  sum  of  $500,  upon  and  by  virtue  of  a  bond  executed  by  the 
defendants  under  the  provisions  of  the  Liquor  Tax  Law  (Laws  of 
1896,  chap.  112  as  amended  by  Laws  of  1897,  chap.  312),  upon  the 
application  by  the  defendant  Burkard  for  the  issuance  of  a  liquor 
tax  certificate  to  him  covering  the  sale  of  liquor  by  a  pharmacist. 
Such  recovery  was  sought  upon  the  ground  that  said  individual 
defendant  had  violated  the  provisions  of  said  Liquor  Tax  Law, 
and  that,  therefore,  he  and  the  other  defendant  as  surety  had 
become  liable  upon  said  bond.  The  alleged  violation  consisted  of 
the  sale  of  liquor  without  production  by  the  vendee  of  the 
necessary  physician's  prescription.  The  learned  trial  justice 
before  whom  the  case  was  tried  dismissed  the  complaint  upon  the 
ground  solely  that  said  unlawful  sale,  which  was  undisputed,  was 
made  by  the  defendant  Burkard's  clerk  not  only  without  his 
authority,  but  against  his  express  commands. 

We  think  that  the  learned  justice  erred  in  the  views  and 
principles  which  he  applied  to  the  solution  of  the  questions 
presented  in  the  case,  and  that  the  judgment  must  be  reversed. 

The  facts  presented  to  us  are  practically  without  dispute.  If 
any  divergent  inferences  even  were  to  be  drawn  from  them,  it 
would  be  our  duty  to  adopt  those  most  favoring  the  defendants, 
because  at  the  close  of  the  evidence  each  side  moved  for  a  dis- 
position of  the  case  as  upon  questions  of  law  only,  thereby 
conferring  upon  the  justice  presiding  the  power  and  duty  to  draw 
any  legitimate  deductions  from  the  facts  which  might  be  necessary 
to  or  involved  in  his  decision,  and  which,  as  already  stated,  was 
in  favor  of  the  defendants. 

The  individual  defendant  was  a  pharmacist  doing  business  in 
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the  city  of  Rochester.  He  made  application  for  a  certificate  for 
the  business  of  trafficking  in  liquor  by  him  as  a  duly  licensed 
pharmacist,  and  upon  such  application  he,  with  the  other 
defendant  as  surety,  executed  the  requisite  and  usual  bond.  Said 
bond  was  conditioned  in  the  sum  of  |500  that,  amongst  other 
things,  the  holder  of  the  certificate  would  not  "suffer  or  permit 
any  gambling  to  be  done  in  the  place  designated  by  the  liquor  tax 
certificate  in  which  the  traffic  in  liquors  is  (was)  to  be  carried 
on,  or  in  any  yard,  booth,  garden  or  any  other  place  appertaining 
thereto  or  connected  therewith,  or  suffer  or  permit  such  premises 
to  become  disorderly,"  and  would  "not  violate  any  of  the  provisions 
of  the  Liquor  Tax  Law." 

Burkard  was  compelled  to  be  absent  from  his  store,  and  while 
he  was  so  absent  a  clerk  in  his  regular  employment  sold  liquor 
without  requesting  the  physician's  prescription.  Such  sale  was  in 
direct  violation  of  the  employer's  instructions,  but  there  was  no 
evidence  that  the  clerk  did  it  wantonly,  willfully  or  maliciously  in 
pursuit  of  any  object  or  purpose  of  his  own  as  distinguished  from 
the  business  of  his  employer  in  which  he  was  engaged. 

The  simple  and  narrow  question  presented  to  us  is,  whether  the 
principal  and  surety  are  liable  upon  a  bond  such  as  was  given  in 
this  case,  where  the  violation  complained  of  consists  of  an  unlaw- 
ful sale  of  liquor  by  an  employee  acting  in  the  regular  line  of  his 
employment  but  against  the  commands  of  his  employer,  in  respect 
to  that  particular  detail.    We  think  they  are. 

It  is  so  well  settled  by  controlling  authority  that  the  learned 
counsel  for  the  respondents  concedes,  and  we  without  elaboration 
and  discussion  may  assume  the  proposition,  that  this  action  is 
upon  a  contract  obligation  and  not  one  to  recover  a  penalty  or 
forfeiture  imposed  by  statute;  that  the  bond  upon  which  defend- 
ants are  sought  to  be  held  in  effect  amounted  to  a  contract  or 
agreement  for  the  observance  by  the  person  licensed  of  the  pro- 
visions of  the  Liquor  Tax  Law,  and  that  the  sum  named  in  tin; 
bond  was  fixed  as  the  amount  which  in  certain  contingencies 
should  be  paid  as  damages  which  could  not  be  fixed  by  any  of 
those  methods  which  commonly  are  applied  to  the  determination 
of  damages.  {Lyman  v.  Gramercy  Club,  28  App.  Div.  30,  35 : 
Lyman  v.  Broadway  Garden  Hotel  Co.,  33  id.  130;  Lyman  v 
Shenandoah  Social  Club,  39  id.  459;  Lyman  v.  Perlmutter,  16^ 
N.  Y.  410.) 

The  Legislature,  having  control  of  the  traffic  in  liquor,  had  the 
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undoubted  right  by  means  of  the  requirements  for  such  a  bond,  in 
addition  to  other  civil  and  criminal  penalties  prescribed  for  viola- 
tions of  laws  regulating  this  subject,  to  secure  observation  of 
such  laws  and  to  discourage,  repress  and  punish  any  abuses, 
evasions  and  violations  which  persons  might  be  tempted  to 
attempt. 

It  had  the  undoubted  right  to  prescribe  the  terms  and  condi- 
tions under  which  the  individual  defendant  might  traffic  in  liquor 
as  a  pharmacist.  If,  as  one  of  those  conditions,  he  and  his  surety 
have  executed  a  bond  which  upon  a  fair  construction  of  its  terms 
makes  them  liable  for  the  unlawful  act  of  an  employee  even 
though  transgressing  specific  instructions,  there  is  no  reason  why 
they  must  not  submit  to  such  result. 

Our  attention  has  been  called  to  no  authority  which  can  be 
regarded  as  controlling  upon  us  upon  this  question.  The  learned 
counsel  for  the  plaintiff  has  cited  one  or  two  decisions  at  Trial 
Terms  and  various  expressions  from  opinions  delivered  by  the 
appellate  courts  which  favor  his  contention.  While  some  author- 
ities have  been  cited  by  the  learned  trial  justice  in  his  careful 
opinion,  and  also  by  the  counsel  for  the  respondents,  upon  the  gen- 
eral relation  of  principal  and  agent  which  it  is  urged  are  opposed 
to  a  recovery  in  this  case,  we  think  that  upon  an  examination  they 
may  all  be  so  distinguished  from  the  case  at  bar  as  not  to  be 
decisive  thereof.  We  are,  therefore,  left  to  solve  the  problem  at 
issue  by  the  ordinary  and  general  rules  of  construction  and  prin- 
ciples which  seem  to  be  applicable. 

At  the  outset  defendants'  counsel  calls  our  attention  to  the 
language  used  in  the  bond  prohibiting  certain  things  as  indicating 
that  the  violation  here  complained  of  could  not  be  charged  to  the 
employer  because  of  the  disobedient  act  of  his  servant.  He  calls 
attention  to  the  fact  that  whereas  the  bond  provides  that  the 
person  to  whom  the  certificate  is  issued  will  not  "  suffer  or  per- 
mit "  certain  things  to  be  done,  the  provision  in  this  action  relied 
upon  is  that  he  "  will  not  violate  "  certain  provisions ;  that  the 
fair  implication  from  a  comparison  of  these  clauses,  is  that  in 
the  first  case  a  .proprietor  might  be  held  responsible  for 
Violations  committed  by  others  without  his  authority  or 
assent,  but  that  in  the  last  case  he  could  not  be  so  held. 
We  think  that  undue  importance  in  behalf  of  defendants' 
argument  is  attached  to  the  language  used.  The  condition 
against   "suffering   or   permitting"    relates   to   various    illegal 
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acts  and  conditions  which  could  scarcely  become  offensive  with- 
out the  conduct;  of  others  than  the  person  licensed.  The  bond 
would  not  be  efficient  if  it  simply  prohibited  gambling  or  dis- 
orderly conduct  alone  by  the  person  licensed,  and,  therefore,  he  is 
in  effect  required  not  to  suffer  or  permit  it  to  be  done  by  others 
than  himself,  and  we  do  not  think  that  any  argument  flows  there- 
from that  the  clause  that  he  will  not  violate  the  provisions  of  the 
Liquor  Tax  Law  is  simply  limited  to  his  individual  acts  as  dis- 
tinguished from  those  which  also  might  be  performed  by  his 
employees  and  servants. 

Counsel  for  respondents  also  urges  that  the  principles  by  which 
proceedings  for  the  revocation  and  cancellation  of  liquor  tax 
certificates  have  been  sustained  are  not  applicable,  because  the 
statute  authorizing  such  proceedings  expressly  refers  to  violations 
committed  not  only  by  the  holder  of  said  certificate,  but  "by  his 
agent,  servant,  bartender  or  any  person  whomsoever  in  charge  of 
said  premises."  While  it  may  be  that  such  provision  specifically 
making  a  holder  of  a  certificate  liable  for  the  misconduct  of  his 
servants  and  agents  does  little  more,  than  to  expressly  embody 
in  words  what  the  general  principles  of  law  applicable  to  prin- 
cipal and  agent  would  necessarily  imply,  we  still  have  so  far 
acquiesced  in  his  views  as  not  to  assume  for  the  purposes  of  this 
discussion  that  the  decisions  based  upon  such  provisions  of  the 
statute  are  controlling  authority  for  the  proposition  that  the 
holder  of  a  certificate  is  responsible  for  the  unauthorized  act  of 
his  employee  under  the  provision  of  the  statute  here  up  for 
review. 

As  we  regard  it,  plaintiff,  in  seeking  a  recovery  upon  the  facts 
appearing  in  this  case,  does  no  more  than  to  invoke  the  general 
principles  applicable  to  the  relation  of  employer  and  servant,  so 
far  as  third  parties  are  concerned. 

It  is  so  well  settled  as  to  be  elementary  that  the  principal  is 
liable  to  third  persons  for  the  misfeasance,  negligence  and  omis- 
'sions  of  his  agent  in  the  business  of  his  agency. 

A  principal  is  confessedly  liable  for  the  acts  of  his  agent 
within  the  scope  of  his  general  authority.  A  master  is  responsible 
for  the  fraudulent  misrepresentations  or  deceit,  as  well  as  for 
the  negligence  or  other  wrongful  act  of  a  servant  if  committed  in 
the  business  of  his  master  and  within  the  scope  of  his  employ- 
ment, although  in  doing  it  he  departed  from  or  violated  the 
instructions  of  the  master. 
21 
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A  principal  cannot  exonerate  himself  from  liability  lor  the  acts 
of  his  agent  by  showing  that  they  were  committed  in  violation  of 
his  instructions.     (Smith  v.  Reynolds,  8  Hun,  128,  130;  Verona- 
Central  Cheese  Co.  v.  Mtirtavgh,  50  N.  Y.  314.) 

''  The  test  of  a  master's  responsibility  for  the  act  of  his  servant 
is  whether  the  act  was  done  in  the  prosecution  of  the  master's 
business,  not  whether  it  was  done  in  accordance  with  the  instruc- 
tions of  the  master  to  the  servant.  When,  therefore,  the  servant 
while  engaged  in  the  prosecution  of  the  master's  business  deviates 
from  his  instructions  as  to  the  manner  of  doing  it,  this  does  not 
relieve  the  master  from  liability  for  his  acts."  (Cosgrove  v. 
Ogden,  49  N.  Y.  255.) 

The  liability  of  the  employer  for  the  acts  of  his  servant  is  not 
limited  to  those  which  have  been  committed  carelessly  or  negli- 
gently, but  extends  to  and  covers  those  which  have  been  com- 
mitted intentionally  and  wrongfully.  A  familiar  class  of  cases 
illusl  rating  this  are  those  where  an  employee  of  a  railroad 
company  has  designedly  and  wrongfully  thrown  or  ejected  a 
person  from  a  car.  In  such  cases  it  has  never  been  held  that  the 
employer  would  be  relieved  of  liability  because  he  had  given 
instructions  forbidding  such  act,  provided  only  the  act  was 
performed  by  the  servant  within  the  general  line  of  his  duty  and 
having  in  view  the  business  of  his  employer. 

Reasoning  by  analogy  from  such  principles  and  decisions  we 
see  no  good  reason  why  the  holder  of  a  liquor  tax  certificate 
should  not  be  held  responsible  for  the  act  of  his  clerk  in  improp- 
erly selling  liquor  while  engaged  in  the  performance  of  his  mas- 
ter's business,  even  though  in  such  act  he  violated  his  specific 
instructions.  And  if  this  is  so  concededly  the  defendants'  lia- 
bility follows  upon  the  bond  in  question. 

When  defendants  complied  with  the  provisions  of  the  statute 
through  which  alone  the  issuance  of  a  certificate  could  be  obtained 
by  giving  a  bond  to  the  effect  that  the  holder  would  not  violate 
the  provisions  of  such  law,  they  justly  may  be  held  to  have 
assumed  the  burdens  and  disadvantages  which  accompanied  the 
privileges  thereby  secured.  It  is  not  violent  to  assume  that  at 
the  time  said  certificate  was  issued  and  said  bond  executed  the 
parties  assumed  that  the  holder  would  not  limit  himself  to  such 
business  as  he  might  personally  do,  but  that,  upon  the  other 
hand,  he  would  employ  clerks.  Nobody  would  seriously  claim 
that  the  certificate  issued  to  him  covered  and  protected  only  those 
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sales  of  liquor 'which  he  might  personally  make  and  that  any 
clerk  making  a  sale  would  be  guilty  of  an  illegal  act.  Likewise, 
upon  the  other  hand,  we  think  that  the  State  had  a  right  to 
expect,  and  that  a  fair  construction  of  the  language  used  sustains 
the  expectation,  that  when,  as  a  condition  and  price  of  securing 
the  certificate  sought,  a  bond  was  executed  to  the  effect  that  the 
holder  would  not  violate  the  provisions  of  law  surrounding  such 
certificate,  such  agreement  assured  not  only  against  the  personal 
acts  of  the  holder,  but  also  against  those  to  be  performed  by 
others  whom  he  employed  to  stand  in  his  place  and  stead.  Such 
a  bond  is  an  assurance  that  such  authorized  business  will  be 
conducted  in  the  manner  prescribed  by  the  Liquor  Tax  Law  and 
not  otherwise;  that  the  privilege  of  trafficking  in  liquor  will  not 
be  abused  and  that  all  of  the  requirements  of  the  law  will  be 
observed  in'  the  conduct  of  the  business.  It  is  a  contract  with 
the  State  touching  the  conduct  of  the  business.  (Lyman  v. 
Schermerhorn,  53  App.  Div.  32,  34.) 

The  surety  upon  such  an  undertaking  can,  of  course,  guard 
against  liability  by  limiting  his  engagements  to  the  guaranty  of 
a  proprietor  who  will  be  responsible  and  careful  in  the  conduct 
of  his  business,  and  the  proprietor  in  turn  can  protect  both  him- 
self and  his  surety  from  liability  under  the  interpretation  which 
we  are  giving  to  the  clause  before  us  for  review  either  by  person- 
ally conducting  the  business  of  selling  liquor  or  else  by  selecting 
as  agents  and  clerks  to  stand  in  his  place  only  those  who  will 
be  obedient  and  law  abiding.  The  proprietor  has  absolute  con- 
trol over  these  details  and  the  State  necessarily  has  almost  none. 
The  law  providing  for  the  issuance  of  certificates,  subject  to  only 
a  few  exceptions,  gives  an  absolute  right  to  the  applicant  to  take 
one  out.  Dependence  is  placed  upon  provisions  requiring  observ- 
ance of  the  law  and  punishing  violations  thereof,  rather  than 
upon  a  selection  of  persons  who  are  to  conduct  the  business.  In 
the  administration  of  this  business  great  reliance  and  justly,  as 
we  believe,  has  come  to  be  placed  upon  the  execution  of  bonds 
like  the  one  now  before  us  as  guaranteeing  a  responsible,  careful 
and  law-abiding  conduct  of  the  traffic  in  liquors.  The  surety 
becomes  interested  in  and  watchful  of  the  character  of  the  vendor 
for  whose  fidelity  he  has  engaged,  and  by  the  construction  at 
which  we  have  arrived  the  vendor,  in  turn,  will  become  interested 
in  and  watchful  of  the  character  and  conduct  of  those  to  whom 
he  delegates  the  conduct  of  this  business.     We  think  this  is  as  it 
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should  be.  Upon  the  other  hand,  we  believe  that  a  very  wide  and 
unfortunate  breach  would  be  made  in  the  administration  of  the 
system  now  in  force  for  the  supervision  and  regulation  of  the 
traffic  in  liquor  if  it  could  be  urged  as  a  successful  defense  to  an 
action  brought  upon  a  bond  like  this,  that  the  proprietor  was 
temporarily  absent,  and  that  before  going  he  had  instructed  the 
clerk  whom  he  empowered  to  stand  in  his  place  in  conducting  the 
business  not  to  violate  the  law. 

Somebody  should  be  made  responsible  for  the  lawful  manage- 
ment of  a  business  under  one  of  these  certificates,  and  we  think 
that  naturally  and  properly  that  responsibility  should  be  placed 
upon  the|  proprietor  of  the  business  broadly  enough  so  that  he 
and  his  surety  will  be  responsible  for  a  violation  of  the  law  by  a 
clerk  and  employee.  The  People  of  the  State  are  offended  and 
injured  by  the  failure  to  observe  the  laws  which  they  have 
adopted,  and  we  see  no  good  reason  why  they  should  be  limited 
to  a  lesser  degree  of  recourse  against  the  employer  of  the  clerk 
who  has  committed  the  offense  than  is  ordinarily  vouchsafed  to 
third  parties  in  other  departments  of  business  and  life  where  an 
employee  intrusted  with  the  management  of  his  employer's  busi- 
ness has  been  guilty  of  wrongdoing. 

It  is  suggested  by  the  learned  trial  justice  in  his  opinion  that 
a  decision  allowing  a  recovery  in  such  a  case  as  this  will  work 
great  injustice  to  the  holder  of  the  liquor  tax  certificate;  that 
he  can  be  subjected  to  loss  of  his  license  and  the  payment  of 
penalties  "  simply  because  his  servant  for  some  petty  grievance 
sold  liquor  contrary  to  law  and  for  the  express  purpose  of  injur- 
ing his  master."  (41  Misc.  Rep.  321,  324.)  We  see  no  such 
danger  as  that.  The  same  law  which  holds  an  employer  liable 
for  an  act  committed  by  his  servant  within  the  general  line  and 
scope  of  his  authority,  even  though  at  variance  with  special 
instructions,  establishes,  upon  the  other  hand,  that  the  same 
employer  will  cease  to  be  liable  the  moment  his  servant  steps  out- 
side of  his  employment  and  starts  in  pursuit  of  some  personal 
end  or  attempts  to  gratify  some  personal  motive. 

The  learned  counsel  for  the  respondents,  in  a  vigorous  and 
attractive  manner,  urges  that  confusion  and  inconsistency  will 
follow  from  a  decision  such  as  we  are  making.  Certain  pro- 
visions of  the  Liquor  Tax  Law  provide  that  the  holder  of  a  certifi- 
cate guilty  of  violating  the  law  shall  be  guilty  of  a  misdemeanor 
and  lose  his  certificate.     The  counsel  points  to  the  fact  that  con- 
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cededly  the  defendant  Burkard  could  not  under  these  provisions, 
upon  the  facts  of  this  case,  be  convicted  of  a  misdemeanor  and 
deprived  of  his  certificate.  Therefore,  he  complains  because  the 
facts  which  would  not  secure  such  a  conviction  and  loss  under 
one  part  of  the  law  are  still  good  enough,  as  he  phrases  it,  to 
secure  a  liability  under  other  provisions  of  the  law  relating 
to  the  bond  in  question.  We  fail  to  see  anything  especially  new, 
strange  or  anomalous  in  these  results.  The  Legislature  had  the 
perfect  right  to  prescribe  any  number  of  different  remedies  and 
liabilities  for  violation  of  the  law.  The  one  imposing  a  respon- 
sibility under  this  bond  is  in  addition  to  and  outside  of  the  other 
ones  referred  to  by  counsel.  An  employer  may  very  well  be  liable 
civilly  for  the  acts  of  his  servant  and  still  not  be  subject  to  con- 
viction criminally.  Referring  again  to  an  illustration  in  the  rela 
tion  of  principal  and  agent  already  utilized,  a  common  carrier 
would  be  liable  'civilly  for  the  unauthorized  and  unlawful  act  of 
his  employee  who,  in  seeking  to  promote  the  business  in  which  he 
was  engaged,  unlawfully  and  improperly  ejected  a  person  from 
a  car.  Said  employer,  however,  assuming  that  he  was  an  individ 
ual,  could  not  by  any  means  be  criminally  convicted  of  assault 
and  battery  for  such  unauthorized  and  forbidden  act. 

Entertaining  these  views,  we  think  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event. 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

April   12,  1904. 

The  People  of  the  State  of  New  York  on  the  Relation  of 
A.  Htjpfei/s  Sons,  v.  Patrick  W.  Cuixinan,  as  State  Commis- 
sioner' of  Excise  of  the  State  of  New  York. 

Guggenheimer,  Untermyer  &  Marshall,  for  relator. 
Herbert  H.  Kellogg,  for  respondent. 
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Truax,  J. :  I  am  of  the  opinion  that  it  was  the  intention  of  the 
Legislature  to  give  the  holder  of  a  liquor  license  the  absolute  right 
to  apply  for  a  rebate  unless  there  was  at  the  time  of  the  surrender 
of  the  license  some  indictment,  complaint,  prosecution,  action  or 
other  proceeding  against  the  holder  for  a  violation  of  the  License 
Law,  and  that  the  rebate  was  to  be  paid  in  every  case  unless  the 
same  was  forfeited  by  proceedings  under  the  provisions  of  section 
25  of  the  Act.  After  the  State  Commissioner  has  received  the 
surrender  of  the  license,  the  Act  gives  him  a  reasonable  time 
within  which  to  commence  an  action  or  proceeding  to  cancel  the 
certificate  and  establish  a  forfeiture.  The  Legislature  did  not 
intend  that  the  holder  of  the  license  must  establish  the  fact  that 
he  had  not  been  guilty  of  any  violation  of  the  Act  through  his 
agents  or  servants,  before  he  can  surrender  the  certificate  and 
obtain  a  rebate. 

Let  a  peremptory  writ  issue.    Settle  order  on  notice. 


County   Court,   Cayuga   County,   April,   1904.    Reported.  43    Misc.   498. 

Hatter  of  the  Application  of  Daniel  H.  Patterson  et  al.,  for  an 
Order  of  Revocation  and  Cancellation  of  Liquor  Tax  Certificate 
No.  15,957,  Issued  to  William  Byrne,  at  No.  292  Genesee 
Street,  Auburn,  N.  Y. 

Liquor  Tax  Law — Consent  of.  owners  of  neighboring  dwellings— What 
structures  do  and  what  do  not  constitute  separate  dwellings. 

The  west  half  of  a  double  dwelling-house  may  properly  be  treated  as  a 
separate  building  for  the  purpose  of  obtaining  the  necessary  consents  to 
the  conduct  of  the  liquor  traffic  in  the  east  half  of  such  dwelling-house. 

A  frame  building  erected  in  the  rear  of  the  double  dwelling  house  at  a 
cost  of  $1,185,  and  divided  by  wooden  partitions  in  seven  equal  parts 
each  part  being  about  eight  feet  wide,  cannot  be  treated  as  seven  separate 
dwellings  for  the  purpose  of  obtaining  such  consents. 

Proceedings  under  the  Liquor  Tax  Law  to  revoke  and  cancel  a 
liquor  tax  certificate. 

F.  D.  Wright,  for  petitioners. 

Great  fichl  if-  Mkru,  for  certificate  holder. 

William.  ]<].  Kvliencl;,  for  State  Department  of  Excise. 
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Searing,  J. :  This  is  an  application  for  cancellation  of  a  liquor 
tax  certificate  issued  to  one  William  Byrne  by  the  county  treasurer 
of  Cayuga  county  on  June  26,  1903,  allowing  him  to  traffic  in 
liquors  at  No.  292  Genesee  street,  in  the  city  of  Auburn. 

It  is  alleged  that  William  Byrne,  in  his  application  for  such 
certificate,  incorrectly  and  falsely  stated  that  lie  had  the  consents 
of  the  owners  of  two-thirds  of  the  buildings  used  exclusively  as 
dwellings  located  within  200  feet  of  the  entrance  to  the  saloon, 
th6  place  where  liquors  were  to  be  sold  under  said  certificate. 

On  or  about  May  1,  1903,  one  C.  August  Koenig,  owning  large 
brewery  interests  in  the  city,  became  the  owner  of  the  house  and 
premises  known  as  Nos.  292  and  294  Genesee  street,  evidently  for 
the  purpose  of  establishing  a  saloon  on  the  premises.  The 
immediate  neighborhood  is  occupied  mostly  for  residential  pur- 
poses, the  only  exception  being  that  the  building,  upon  the  corner 
of  Genesee  and  South  Division  streets,  besides  being  occupied  as  a 
residence,  is  occupied  in  part  by  a  grocery  and  meat  market. 

The  premises  owned  by  Mr.  Koenig  are  located  on  the  south 
side  of  Genesee  street,  between  South  Division  and  Van  Patten 
streets,  and  are  sixty-nine  feet  front  and  rear,  and  seven  rods 
deep.  In  the  center  of  this  lot,  east  and  west,  and  near  the 
street,  is  located  a  double  dwelling-house ;  the  west  half  thereof  is 
occupied  by  William  Byrne  and  his  family  as  a  residence,  and  the 
east  half  is  occupied  by  him  as  a  saloon,  under  the  certificate  in 
question.  It  does  not  appear  by  the  evidence  whether  William 
Byrne  occupies  the  premises  as  a  tenant,  or  by  some  other 
arrangement  with  Mr.  Koenig,  the  owner ;  but  it  is  fair  to  assume 
that  he  is  a  tenant  of  that  portion  of  the  premises  occupied  by 
him  for  residence  and  saloon  purposes. 

After  Mr.  Koenig  became  possessed  of  the  premises,  he 
attempted  by  personal  solicitation,  and  through  the  aid  of  other 
persons,  to  procure  the  consent  of  the  owners  of  the  buildings 
within  the  limit  occupied  exclusively  as  dwellings  as  required  by 
law,  that  the  traffic  in  liquors  might  be  carried  on  on  the  said 
premises,  but  without  success,  all  such  persons  refusing. 

At  about  the  same  time  and  shortly  after,  William  Byrne  also 
personally,  and  with  the  aid  of  other  persons,  attempted  to  pro- 
cure such  consents  to  enable  him  to  obtain  a  certificate  to  sell  on 
the  premises  of  Mr.  Koenig.  In  this  he  also  was  unsuccessful. 
Failing  to  obtain  such  consents,  Mr.  Koenig  endeavored  to  pur- 
chase the  properties  of  the  owners  of  such  buildings  used  as 
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residences,  within  200  feet,  but  he  was  unable  to  effect  a  purchase 
of  any  of  them.  Having  thus  failed,  he  then  caused  to  be  erected 
across  the  rear  end  of  his  lot  and  premises  a  wooden  building 
about  sixty-three  feet  long,  east  and  west,  and  about  sixteen  feet 
wide,  north  and  south.  The  building  was  set  on  posts  driven  or 
set  in  the  ground,  with  no  other  underpinning  or  foundation.  The 
outside  was  covered  with  matched  boards  running  up  and  down; 
the  roof  being  constructed  with  rafters,  roof -boards,  and  shingled 
in  the  ordinary  way.  Two  floors  were  laid  of  matched  lumber, 
one  for  the  ground  floor,  and  one  above,  which  floors  ran  the  whole 
length  of  the  building.  The  building  was  then  divided  into  seven 
equal  parts,  by  running  wooden  partitions  through  the  building 
north  and  south,  and  when  so  divided  each  part  was  about  eight 
and  one-half  feet  wide.  On  the  north  end  of  each  division  of  the 
building  was  one  door  and  a  window,  and  one  window  in  the  rear. 
There  was  constructed  in  each  part  narrow  open  stairs,  leading 
to  the  upper  part  of  the  division.  This  upper  part  was  divided  by 
a  board  partition  into  two  rooms  about  eight  feet  square..  In  the 
rear  of  each  division,  and  upon  the  outside  of  the  building,  was 
set  on  a  bracket  a  tile  chimney  for  the  use  of  that  division.  At 
the  time  of  the  application  for  the  certificate,  the  building  had  not 
been  painted,  but  has  been  since  painted.  The  inside  of  the  build- 
ing was  sealed  with  Georgia  pine,  no  lath  or  plaster  being  used  in 
any  part  of  the  building.  The  cost  of  the  building  as  testified  to  by 
the  contractor  was  $1,185,  or  $169.43  for  each  of  the  seven  parts. 
The  building  was  completed  at  the  close  of  the  day  of  the  25th  day 
of  June,  1903. 

On  the  morning  of  the  next  day,  at  about  ten  o'clock,  William 
Byrne  made  the  application  for  the  certificate,  which  was  granted 
at  about  10 :15  o'clock.  Between  ten  o'clock  a.  mv  and  noon  of 
that  day,  people,  all,  or  mostly  Italians,  with  some  household 
effects  moved  into  the  building,  and  occupied  some  portions.  The 
building  has  been  more  or  less  occupied  from  that  time  down  to 
the  submission  of  the  case.  The  witness  Puro,  who  procured  the 
occupants  of  the  building,  testifies  that  he  got  them  for  Mr. 
Koenig,  who  hired  him  for  that  purpose,  and  that  he  obtained  two 
men  with  their  wives  to  occupy  certain  portions,  and  the  other 
occupants  (twenty-one  in  number)  were  single  men,  some  of  whom 
boarded,  while  others  did  their  own  cooking  in  the  portions  of  the 
building  which  they  occupied.  The  occupancy  of  the  several 
portions  has  changed  frequently,  persons  moving  in  for  a  short 
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time  and  then  vacating,  while  portions  have  remained  unoccupied 
during  some  or  all  of  the  time  since. 

The  claim  of  petitioner  is  that  this  structure  was  erected  for 
the  purpose  of  overcoming  the  effect  of  the  refusal  of  the  neighbors 
to  sign  consents  for  Byrne  to  run  a  saloon  at  No.  292  Genesee 
street,  and  that  the  structure  so  erected  and  divided  does  not 
constitute  seven  buildings,  and  that  they  are  not  occupied 
bona  fide  as  seven  separate  dwellings.  It  is  evident  that  in  the 
erection  of  the  building,  the  intention  was  to  make  a  sufficient 
number  of  dwellings  on  the  premises  Nos.  292-294  to  overcome  the 
effect  of  the  refusal  of  consents  by  the  owners  of  other  dwellings 
within  the  prescribed  limit. 

From  an  examination  of  the  application  of  Byrne  for  a 
certificate,  and  of  the  evidence,  it  appears  that  there  were  four 
buildings  occupied  exclusively  as  dwellings,  other  than  the  Koenig 
buildings,  within  the  prescribed  limit,  the  owners  of  which  had 
refused  to  give  their  consents.  To  overcome  these  it  was  necessary 
to  have  the  consent  of  the  owner  or  owners  of  at  least  eight  other 
buildings  occupied  as  dwellings  in  order  to  meet  the  requirement 
of  the  law,  which  provides  that  the  applicant  for  a  license  shall 
file  consents  of  at  least  two-thirds  of  the  owners  of  such  buildings. 

In  this  emergency  the  portion  of  the  building  on  Mr.  Koenig's 
property,  known  as  No.  294  Genesee  street,  now  occupied  by  Byrne 
as  a  dwelling,  was  counted  as  one  such  building  (which  I  think 
fairly  comes  within  the  law,  and  should  be  counted  and  allowed). 
The  other  seven  buildings  relied  upon  were  the  seven  divisions  of 
the  building  constructed  upon  the  rear  of  the  premises.  To 
sustain  the  certificate,  it  is  necessary  to  hold  that  this  structure, 
divided  by  partitions  into  seven  parts,  each  eight  and  one-half  feet 
wide,  constitutes  seven  distinct  buildings,  each  occupied 
exclusively  as  a  dwelling;  in  other  words,  that  it  is  a  "block"  of 
seven  buildings,  each  a  "dwelling-house"  within  the  meaning  of  the 
law.  In  Matter  of  Lyman  v.  Garrison,  24  Misc.  Rep.  552,  the  court 
in  deciding  an  application  to  revoke  a  certificate  upon  the  same 
grounds  as  claimed  in  this  case,  says :  "This  law,  like  any  other, 
should  receive  a  fair  interpretation.  It  should  not  be  construed 
harshly  as  against  the  holder  of  a  certificate,  nor  interpreted  so 
loosely  as  to  emasculate  its  restrictive  provisions  and  break  down 
that  protection  which  it  gives  to  adjacent  property  owners,  the 
public,  and  the  dealer  who  honestly  complies  with  all  its 
conditions,  as  against  one  who  seeks  to  evade  it." 
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The  restrictive  features  of  the  law  were  enacted  by  the  Legisla- 
ture for  a  purpose,  that  purpose  evidently  being  to  protect 
residential  portions  of  a  city  and  the  owners  of  dwellings  against 
the  establishing  of  saloons  in  their  midst.  This  same  restriction 
applies  also  to  the  establishment  of  a  saloon  within  a  certain 
distance  of  a  school  or  a  church. 

In  the  case  of  People  cc  rel.  Sweeney  v.  Lammerts,  in  the 
Supreme  Court,  reported  in  18  Misc.  Rep.  343;  40  N.  Y.  Supp. 
1107,  the  judge,  in  his  opinion,  says:  "I  can  see  no  reason  why  a 
liberal  construction  should  be  given  to  the  restrictive  provisions 
of  this  act.  It  was  probably  intended  by  the  Legislature  to  reduce 
the  number  of  places  in  which  the  liquor  traffic  was  carried  on, 
and  to  increase  the  revenues  by  increasing  the  tax  for  doing 
business,  and,  in  a  measure,  protect  dwellings,  schools  and 
churches  from  surroundings  dangerous  to  good  morals,  and  tend- 
ing to  disturb  the  peace  and  quiet  of  the  neighborhood,  by  limiting 
and  prohibiting  the  places  where  such  traffic  may  be  carried  on, 
and  the  court  always  furthers  the  effort  of  the  Legislature  l>y 
giving  the.  statute  such  a  construction  as  will  carry  out  the 
legislative  intent." 

The  legislative  intent,  no  doubt,  was  that  the  consents  required 
before  a  certificate  could  be  issued  to  traffic  in  liquors  at  a  place 
located  in  the  midst  of  residences  should  be  consents  of  owners 
of  buildings  occupied  exclusively  and  in  good  faith  as  dwellings, 
and  should  not  include  buildings  constructed,  used  and  occupied 
as  dwellings  merely  as  a  pretense  and  a  show;  not  buildings 
constructed  and  tenanted  temporarily,  and  for  the  purpose  of 
evading  the  law.  The  consent  of  the  owner  of  such  "  fake " 
buildings  will  not  avail  the  applicant  for  a  certificate,  nor  would 
it  avail  the  owner  of  adjoining  property  to  construct  such  build- 
ings upon  his  land,  for  the  purpose  of  requiring  his  consent ;  as 
the  applicant  for  a.  certificate  might  disregard  and  not  count  such 
as  a  dwelling.     Matter  of  Vail,  38  Misc.  Rep.  392. 

If  the  owner  of  a  house  and  lot  in  a  residential  portion  of  a 
city,  for  the  purpose  of  establishing  the  right  to  traffic  in  liquors 
upon  such  premises,  can  erect  upon  his  property  a  building  of 
the  character  described,  partitioning  it  into  a  sufficient  number 
of  parts  and  calling  them  dwellings,  and  can  thus  obviate  the 
necessity  of  obtaining  the  consents  required  by  law  from  the 
owners  of  dwellings  within  the  prescribed  limit,  and  can  thereby 
establish  the  right  to  maintain  a  saloon  in  their  midst,  then  the 
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law  is  ineffectual  in  its  object  and  intent,  and  is  of  no  protection 
to  residence  owners.  If  so,  as  far  as  such  owners  are  concerned, 
a  saloon  could  be  opened  upon  any  residence  street  at  almost  any 
point. 

I  am  of  the  opinion  that  William  Byrne,  in  his  application  for 
the  certificate,  incorrectly  and  falsely  stated  that  he  had  obtained 
and  filed  the  consents  of  two-thirds  of  the  owners  of  buildings 
occupied  exclusively  as  dwellings  as  required  by  law,  and  that 
the  seven  divisions  of  the  buildings  upon  the  rear  of  the  premises 
of  Mr.  Koenig,  whose  consent  was  filed  with  the  application  as 
owner  of  seven  buildings  occupied  as  dwellings,  are  not  dwell- 
ings within  the  meaning  of  the  law,  and  should  not  be  counted  as 
such. 

After  a  careful  consideration  of  the  evidence  submitted,  and  of 
what  appears  to  me  to  be  the  purpose,  effect  and  intent  of  the 
Liquor  Tax  Law,  I  determine  that  the  application  for  the  can- 
cellation of  the  certificate  should  be  granted.  This  determination 
makes  it  unnecessary  to  examine  the  other  reason  urged  by  the 
petitioners  for  revocation  —  that  there  were  more  than  four  build- 
ings, within  the  limit,  occupied  exclusively  as  dwellings,  other 
than  those  of  Mr.  Koenig's. 

The  attorney  for  the  defendant  contends  that  the  proceedings 
should  be  dismissed,  for  the  reason  that  petitioners  have  not 
affirmatively  shown  that  the  building  occupied  by  the  saloon  was 
not  occupied  as  a  hotel  on  March  23,  1896,  and  that  it  is  not 
shown  that  any  consents  whatever  of  the  owners  of  buildings 
were  required  by  law. 

In  my  opinion  the  petitioners  are  not  required  to  make  it  affirm- 
atively appear  as  to  either  of  such  matters.  This  is  a  proceeding 
to  revoke  the  license  of  the  defendant  for  making  a  material  false 
statement  in  his  application  for  a  certificate.  But  this  omission, 
if  important,  the  defendant  has  supplied  in  his  application, 
wherein  he  has  established  the  number  of  consents  necessary  to 
entitle  him  to  a  certificate  by  stating  that  there  are  twelve  (12) 
buildings,  dwellings,  within  the  limit.  Further,  the  testimony  of 
the  witnesses  describing  the  buildings  within  the  limit  and  their 
use  and  occupancy  enables  the  court  to  determine  the  consents 
necessary  to  be  obtained.  As  to  the  saloon  building  having  been 
a  hotel,  the  undisputed  evidence  is  to  the  effect  that  the  whole 
building,  Nos.  292  and  294  Genesee  street,  was  for  years  next 
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prior  to  the  occupation  by  the  defendant  occupied  as  a  double 
dwelling-house. 

The  application  of  petitioners  is  granted,  with  costs  to  be  fixed 
in  the  order. 

Application  granted,  with  costs. 


First  Appellate  Department,  April  Term,  1904.  Reported.  93  App.  Div.  200. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  Ernest  Rorphuro  and  The 
Fidelity  and  Casualty  Company  of  New  York,  Respondents. 

Action  upon  a  bond  given  to  procure  a  liquor  tax  certificate — A  verdict  in 

favor  of  the  defendants  will  be  set  aside  where  it  is  opposed  to  the 

uncontradicted  testimony  of  excise  agents — Status  of  such  agentv 

as  witnesses. 

Where,  on  the  trial  of  an  action  brought  by  the  State  Commissioner  ol 

Excise  to  recover  the  penalty  of  a  bond  given  in  connection  with  a  liquoi 

tax  certificate,  two  excise  agents  in  the  employ  of  the  excise  department 

testify  positively  that  the  holder  of  the  liquor  tax  certificate  sold  liquor 

to  them  at  prohibited  times,  and  such  testimony  is  unimpeached  and  in 

reality   uncontradicted,   a   verdict    rendered   in  favor  of   the   defendants 

should  be  set  aside  as  against  the  weight  of  evidence. 

Excise  agents  are  not  to  be  ranged  in  the  same  category  of  witnesses 
as  persons  hired  to  procure  evidence,  or  even  as  detectives. 
Van  Betjkt,  P.  J.  and  O'Beien,  J.,  dissented! 

Appeal  by  the  plaintiff,  Patrick  W.  Cullinan,  as  State  Commis- 
sioner of  Excise  of  the  State  of  New  York,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  13th  day  of  May,  1903, 
upon  the  verdict  of  a  ury.  and  also  fram  an  order  entered  in  said 
clerk's  office  on  the  29th  day  of  April,  1903,  denying  the  plaintiff's 
motion  for  a  new  trial  made  upon  the  minutes. 

Herbert  H.  Kellogg,  for  the  appellant. 

Abraham  Oruber,  for  the  respondents. 

Patterson,  J. :  This  action  was  brought  on  a  bond  given  under 
section  18  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as 
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amd.  by  Laws  of  1897,  chap.  312),  and  to  recover  for  the  breach 
of  its  condition.  At  the  trial  the  defendants  had  a  verdict  and 
from  the  judgment  entered  thereon  and  from  an  order  denying  a 
motion  for  a  new  trial  the  plaintiff  has  appealed. 

It  was  proven  on  the  trial  that  in  August  and  September,  1900, 
the  defendant  Ernest  Eorphuro  was  the  proprietor  of  premises 
Nos.  2835,  2837  and  2839  Broadway  in  the  borough  of  Manhattan 
in  the  city  of  New  York,  upon  which  liquor  was  sold.  He  was  the 
holder  of  a  liquor  tax  certificate,  issued  pursuant  to  the  Liquor 
Tax  Law.  Upon  his  application  for  the  certificate  he  had  fur- 
nished a  bond  executed  by  himself  and  the  defendant,  The  Fidelity 
and  Casualty  Company.  The  condition  of  the  bond  was  that 
Eorphuro,  the  principal,  would  not  "  suffer  or  permit  any  gam- 
bling to  be  done  in  the  place  designated  by  the  Liquor  Tax  Certifi- 
cate in  which  the  traffic  in  liquors  is  to  be  carried  on,  or  in  any 
yard,  booth,  garden  or  any  other  place  appertaining  thereto  or 
connected  therewith,  or  suffer  or  permit  such  premises  to  become 
disorderly,  and  will  not  violate  any  of  the  provisions  of  the  Liquor 
Tax  Law,  or  any  act  amendatory  thereof  or  supplementary 
thereto." 

The  plaintiff  places  his  right  to  recover  upon  alleged  breaches  of 
the  condition  of  the  bond,  claiming,  among  other  things,  first,  that 
upon  Sunday,  August  12, 1900,  Eorphuro,  at  the  said  premises,  by 
himself,  his  agents,  servants  and  bartenders,  trafficked  in  liquors 
by  selling  them  in  quantities  less  than  five  wine  gallons  to  persons 
named;  and,  second,  charging  four  violations  of  the  Liquor  Tax 
Law,  consisting  in  the  sale  of  liquor  in  prohibited  quantities  to 
two  persons  named,  at  four  separate  and  distinct  times,  on  Sun- 
day, September  9,  1900.  The  defendants  answered  separately, 
but  each  seeks  to  avoid  the  effect  of  the  allegations  of  the  complaint 
respecting  the  breaches  of  the  condition  of  the  bond,  by  setting 
forth  that  Eorphuro  was  the  proprietor  of  a  hotel;  that  the 
premises  named  in  the  complaint  were  used  as  a  hotel,  and  that 
Eorphuro  had  complied  with  all  the  requirements  of  the  Liquor 
Tax  Law,  and  had  the  right,  at  the  times  mentioned  in  the  com- 
plaint, to  sell  and  dispose  of  liquor  on  the  premises  on  Sundays 
to  guests  frequenting  the  same,  such  sales  being  in  connection 
with  meals  then  and  there  served  such  guests  and  further  claiming 
that  if  liquors  were  sold,  as  alleged  in  the  complaint,  the  same 
were  furnished  and  sold  in  connection  with  meals  then  ordered 
and  which  the  defendant  Eorphuro  had  the  legal  right  to  do. 
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It  is  not  to  be  questioned  that  liquor  was  sold  for  consumption 
on  the  premises  to  the  persona  named  in  the  complaint  on  the 
specific  Sundays  mentioned  therein.  The  defendants  seek  to  avail 
themselves  of  the  right  accorded  by  the  Liquor  Tax  Law  to  the 
proprietor  of  a  hotel  to  sell  liquor  on  the  premises  to  guests  who 
are  furnished  at  the  same  time  with  meals,  and  the  plaintiff  earn- 
estly insisted  on  the  trial  that  the  burden  of  proof  was  upon  the 
defendant  Rorphuro  to  show  such  a  situation  of  the  building  in 
which  he  carried  on  his  liquor  traffic  as  constituted  a  full  com- 
pliance with  all  the  requirements  of  the  Liquor  Tax  Law  as  to 
what  is  to  be  regarded  as  a  hotel  within  the  meaning  of  that  law ; 
and  that  Rorphuro  had  failed  to  do  so,  and  hence,  a  verdict 
should  have  been  directed  for  the  plaintiff. 

We  do  not  consider  it  necessary  on  the  present  appeal  to  pass 
upon  the  sufficiency  of  the  evidence  to  show  strictly  or  sub- 
stantially that  Rorphuro's  premises  may  be  regarded  as  a  hotel 
and  come  within  the  description  and  within  the  definition  or 
requirement  of  the  Liquor  Tax  Law.  We  will  assume  that 
it  is  sufficient  and  that  Rorphuro  had  the  right  of  a 
hotelkeeper  to  sell  liquor  to  his  guests,  if  it  were  shown  that 
he  had  actually  and  in  good  faith  supplied  to  bona  fide  guests 
liquor  with  their  meals  on  the  Sundays  referred  to,  or  if  there 
were  evidence  to  authorize  a  verdict  for  the  defendants  upon  that 
subject.  There  was  a  conflict  as  to  what  happened  on  the  premises 
on  Sunday,  August  12, 1900.  The  state  of  the  record  is  such  that 
as  to  that  particular  day  there  was  an  issue  for  the  jury  to  settle; 
but  as  to  September  9,  1900,  there  is  no  evidence  contradictory 
of  that  of  McPhillips  and  Fisher  as  to  the  sale  of  liquor  to  them 
on  each  of  the  four  separate  times  on  that  day  on  which  they 
drank  liquor  on  the  premises.  Even  if  it  may  be  said  that  in  some 
general  way  there  was  testimony  to  indicate  by  a  very  strained 
inference  that  there  must  have  been  something  furnished  to  those 
two  men  to  eat  at  the  times  they  bought  liquor  on  that  day,  it  is 
so  vague,  general  and  inconclusive  that  a  verdict  based  upon  it 
should  be  set  aside  as  being  against  the  weight  of  positive  evidence 
unimpeached  and  in  reality  uncontradicted.  The  persons  to  whom 
liquor  was  sold  on  September  ninth  (McPhillips  and  Fisher)  were 
excise  agents,  but  they  are  not  to  be  ranged  in  the  same  category 
of  witnesses  as  persons  hired  to  procure  evidence,  nor  even  as 
detectives.  (Cullinan  v.  Trolley  Club,  65  App.  Div.  202;  People 
ex  rel.  Simcrmyer  v.  Roosevelt,  2  id.  498.)     Here,  the  great  pre- 
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ponderanee  of  testimony  is  that  on  each  of  the  four  occasions  on 
which  McPhillips  and  Fisher  bought,  paid  for  and  drank  liquor 
on  the  premises  of  Rorphuro,  on  September  9,  1900,  they  not  only 
did  not  order,  did  not  pay  for  and  did  not  eat,  but  they  were  not 
served  with  a  meal  or  with  food,  although  there  is  some  testimony 
of  a  circulating  sandwich  being  passed  around  the  room  in  which 
they  sat.    The  testimony  of  McPhillips  and  Fisher  is  positive  and 
direct.    The  testimony  relied  upon  by  the  defendants  to  show  that 
on  the  9th  of  September,  1900,  McFhillips  and  Fisher  were  served 
with  a  meal  is  really  valueless.    Rorphuro  says  speaking  generally, 
that  he   knew   McPhillips,   and  that  he   had   seen   him  on  the 
premises ;  that  he  was  there  every  Sunday  himself,  and  there  were 
no  violations  of  the  Liquor  Tax  Law ;  but  he  said  he  was  not  able 
to  tell  the  day  or  the  month  when  he  saw  McPhillips  and  Fisher 
on  the  premises.    Lehmeyer,  a  policeman,  swears  that  he  was  at 
the  premises  every  Sunday  in  July,  August  and  September,  1900 ; 
he  saw  people  drinking  there  and  that  they  always  had  articles  of 
food  in  every  case — that  is,  those  who  were  within  his  sight.    He 
says  that  on  a  Sunday,  either  in  July,  August  or  September — it 
might  have  been  in  August  or  September,  he  did  not  know  which 
—he  saw  McPhillips  and  a  man  with  him,  and  they  were  drinking. 
He  did  not  remember  what  they  ordered  or  what  they  had,  but 
it  was  some  food ;  and  then  he  remembered  that  he  thought  it  was 
some  roast  ham,  or  something  like  that.    The  testimony  of  Powers, 
a  witness  on  behalf  of  the  defendants,  amounts  to  nothing,  except 
that  he  saw  McPhillips  on  the  premises  once,  and  that  was  a 
Sunday,  and  that  there  was  something  on  the  table  before  him 
which   the  witness  thought   was  roast  ham.     The  testimony   of 
Brew,  another  witness  for  the  defendants,  seems  to  relate  not  to 
McPhillips  and  Fisher,  but  to  the  men  who,  it  was  claimed,  were 
served  with  liquor  on  the  premises  on  August  12,  1900. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

McLaughlin  and  Laughlin,  JJ.,  concurred;  Van  Brunt, 
P. J.,  and  O'Brien,  J.,  dissented. 

O'Brien,  J.  (dissenting)  : 

1  dissent.  The  majority  of  the  court  rest  their  decision  upon 
the  weight  to  be  given  to  the  evidence  of  McPhillips  and  Fisher  as 
to  the  sale  of  liquor  to  them  on  September  9, 1900.  It  is  said  that 
the  verdict  should  be  set  aside  because  it  is  against  the  weight  of 
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their  positive  evidence,  "unimpeached"  and  "uncontradicted." 
This  characterization  does  not  seem  to  me  to  be  borne  out  by  the 
tacts ;  and  it  is  predicated  upon  the  proposition  that,  because  they 
were  excise  agents,  they  "are  not  to  be  ranged  in  the  same 
category  of  witnesses  as  persons  hired  to  procure  evidence,  nor 
even  as  detectives." 

I  am  aware  that  the  court  has  so  stated  in  the  two  cases  referred 
to  in  the  opinion ;  but  upon  reflection  I  am  not  prepared  to  assent 
to  this  view.    These  men,  as  the  evidence  shows,  were  employed  by 
the  State  and  were  actively  engaged  in  an  attempt  to  find  the 
evidence  upon  which  they  could  break  Rorphuro's  license ;  and  their 
interest  and  zeal  in  this  direction  are  abundantly  established  by 
this  record,  because,  apart  from  their  former  attempts,  it  appears 
that  on  this  particular  date  they  endeavored  on  four  separate  occa- 
sions to  tempt  Korphuro,  by  ordering  liquor  without  a  meal,  to 
violate  the  law.  These  witnesses  do  not  rely  at  all  upon  any  viola- 
tion observed  with  respect  to  selling  liquor  without  meals  to  others 
on  that  day,  but,  taking  their  evidence  at  its  best,  they  would  have 
the  jury  believe  that  they  had  succeeded,  after  four  attempts,  in 
obtaining  liquor  on  that  Sunday  without  some  food  being  served 
at  the  same  time.     To  say  that  this  evidence  is  to  be  accepted 
without  question,  and  is  to  be  characterized  as  unimpeachable,  is 
going  further  on  the  subject  of  credibility  to  be  given  to  such 
evidence  than  any  other  authority  to  which  my  attention  has 
ever  been  called.     If  the  case  stood  upon  their  uncontradicted  evi- 
dence, I  still  think  there  would  be  a  question  for  the  jury,  because 
the  animus  of  the  witnesses,  their  undoubted  interest  in  the  quest 
which  they   were  making,  their  manifest   desire  to  obtain  the 
evidence,  and  the  persistency  with  which  they  continued  upon  the 
four  occasions  to  tempt  the  waiters  to  furnish  them  with  liquor 
without  food,  left  the  question  of  their  credibility,  it  seems  to  me, 
one  of  fact  for  the  jury.     We  have,  however,  as  against  their 
evidence,  that  given  by  the  proprietor,  the  policeman  and  others 
on  behalf  of  the  owner  of  the  hotel,  which  contradicts  the  state- 
ments of  these  two  witnesses  as  to  the  alleged  violations  of  that 
law  on  that  day. 

Rorphuro,  against  whom  and  his  bondsman  it  is  endeavored  to 
recover  the  penalty  of  the  bond  because  of  a  breach  of  its  condi- 
tion, held  a  hotel  license;  and  he  had,  therefore,  the  right,  when- 
serving  food,  to  supply  guests  with  drinks.     This  place  of  Ror 
phuro's  was  a  resort  patronized  by  the  general  public,  and  prln- 
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cipally  by  persons  of  moderate  means.  They  are  as  much  en 
titled  to  have  a  drink  served  with  their  meals  or  with  food  as 
the  patrons  of  our  larger  hotels  or  clubs.  The  zeal  and  persist- 
ency of  these  agents  in  tempting  this  hotelkeeper  on  four  separate 
occasions,  if  their  testimony  is  to  be  believed,  to  violate  the  law> 
displays  a  special  interest  in  establishing  a  violation  in  this 
place,  and  their  credibility  was  properly  submitted  to  the  jury. 

Therefore,  I  do  not  think  that  the  verdict  is  against  the  weight 
of  evidence,  and  there  being  peculiarly  a  question  of  fact  for  the 
jury,  to  be  resolved  upon  their  view  of  the  credibility  to  be 
attached  to  the  testimony  of  the  respective  witnesses,  we  should 
not  interfere  with  the  verdict,  and  the  judgment  accordingly 
should  be  affirmed. 

Van  Brunt,  P.  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel 
lant  to  abide  event. 


Second  Appellate  Department,  April  Term,  1904.  Reported.  93  App.  Div.  427; 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Respondent,  for  an  Order  Revoking 
and  Canceling  Liquor  Tax  Certificate  3,536,  Issued  to  Axel  J. 
Young,  Appellant. 

Liquor  tax  certificate — Use  on   Sundays  of  a  pavilion   used   in   connection 

with  a  bar  on  week  days  but  separated  from  the  bar  on  Sundays  by 

a  partition — What  does,  and  what  does  not  constitute  a  meal — The 

primary  intent  of  the  party  controls. 

The  entrance  to  a  hotel  was  through  a  pavilion  fitted  with  folding  doors, 

which  were  thrown  open  during  business  hours.     The  pavilion  was  fitted 

up  with  tables,  and  in  one  corner  thereof  was  a  bar.    On  Sundays  the  bar 

was  partitioned  off  from  the  pavilion  by  a  wood  and  glass  partition,  so 

that,  while  the  bar  was  fully  exposed,  it  was,  in  fact,  entirely  cut  off  from 

the  pavilion   except  that  a  doorway  was  provided  for  the  use  of  the 

proprietor's  servants. 

Held,  that  the  entire  pavilion  did  not  constitute  a  barroom; 
That,  consequently,  the  opening  of  such  pavilion  on  Sunday  did  not 
constitute  a  violation  of  clause  g  of  section  31  of  the  Liquor  Tax  Law, 
which  prohibits  the  holder  of  a  liquor  tax  certificate  from  having  open 
22 
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or  unlocked  during  the  hours  when  the  sale  of  liquor  is  forbidden,  any 
door  or  entrance  to  the  room  or  rooms  where  liquors  are  sold. 

The  proprietor  of  a  hotel  is  not  obliged  to  inquire  diligently  into  the 
motives  which  actuate  those  who  frequent  his  premises. 

He  has  a  right,  in  the  absence  of  knowledge  to  the  contrary,  to  assume 
that  one  who  comes  into  his  place  and  orders  a  sandwich  or  any  othei 
article  of  food  does  so  because  he  desires  the  nourishment  which  it  affords, 
and  if  a  single  sandwich  satisfies  the  desire  of  such  person,  it  constitutea 
a  meal,  and  the  proprietor  of  the  hotel  has  the  right  to  serve  liquors  to 
such  person  with  such  meal  under  section  31  of  the  Liquor  Tax  Law. 
(Laws  of  1896,  chap.  112,  as  amended  by  Laws  of  1897,  chap.  312.) 

Where,  however,  persons,  who  come  into  the  hotel  on  Sunday,  order 
whisky  primarily,  and,  upon  being  told  that  they  cannot  be  served  unless 
they  order  something  to  eat,  inform  the  waiter,  in  the  hearing  of  the  bar- 
tender and  others,  that  they  do  not  want  anything  to  eat,  but  order  two 
sandwiches,  saying,  at  the  time,  that  they  were  not  obliged  to  eat  them, 
and  they  do  not  in  fact  eat  them,  the  sandwiches  so  served  do  not 
constitute  a  meal  nor  do  the  persons  ordering  them  become  guests,  and  the 
sale  of  whisky  to  them  is  unlawful. 

ArpEAL  by  Axel  J.  Young  from  an  order  of  the  Supreme  Court, 
made  at  die  Kings  County  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  16th  day  of  May,  1903, 
granting  the  petitioner's  motion  to  revoke  and  cancel  a  liquor  tax 
certificate  theretofore  issued  to  the  appellant. 

E.  B.  Bamum,  for  the  appellant. 

William  E.  Schenck,  for  the  respondent. 

Woodward,  J.:  The  petitioner  in  this  proceeding  alleges  a 
violation  of  clause  a  of  section  31  of  the  Liquor  Tax  Law  (Laws 
of  1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312),  which 
relates  to  the  selling  of  liquor  on  Sunday,  or  before  five  o'clock 
in  the  morning  of  Monday ;  and  it  is  alleged  that  the  respondent 
was  guilty  of  a  violation  of  clause  g  of  the  same  section,  which 
prohibits  having  open  or  unlocked,  during  the  hours  when  the 
sale  of  liquors  is  forbidden,  any  door  or  entrance  to  the  room  or 
rooms  where  liquors  are  sold,  etc.  The  liquor  tax  certificate 
involved  in  this  proceeding  has  been  revoked,  and  the  order  accom- 
plishing this  object  is  before  us  for  review. 

The  respondent's  answer  alleges  that  he  was  conducting  a 
hotel,  and  claims  the  privileges  accorded  by  section  31  of  the 
statute,  and  we  are  clearly  of  the  opinion  that  he  established  the 
fact  that  he  was  running  a  hotel  within  the  meaning  of  the  law. 
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The  evidence  was  uncontradicted  that  the  respondent  had  a 
house  at  Coney  Island  with  twenty -four  bedrooms ;  that  he  had  a 
kitchen  adequate  to  provide  for  the  feeding  of  his  guests,  and 
that  at  the  time  of  the  alleged  violations  of  the  law  he  was  actu- 
ally harboring  between  thirty  and  forty  people,  and  that  his 
dining  room  contained  the  required  amount  of  space.  It  appears 
that  this  hotel  fronted  upon  Kensington  walk,  Coney  Island,  and 
that  the  entrance  to  the  hotel  proper  was  through  a  pavilion 
fitted  with  folding  doors,  which  were  thrown  open  during  business 
hours  so  that  from  the  walk  the  place  presented  the  appearance 
of  an  inclosure  fitted  up  with  tables,  etc.,  after  the  manner  of 
popular  resorts,  the  front  of  this  inclosure  being  wide  open  to  the 
street.  In  one  corner  of  this  pavilion,  which  appears  to  have 
been  about  forty  by  fifty  feet  in  dimension,  was  a  bar,  which,  on 
Sundays,'  was  partitioned  off  from  the  pavilion  by  a  wood  and 
glass  partition,  so  that  while  the  bar  was  fully  exposed,  it  was 
in  fact  cut  off  entirely  from  the  pavilion,  except  for  a  doorway 
for  the  use  of  the  servants  of  the  relator,  and  we  are  of  opinion 
that,  acting  in  good  faith,  it  was  not  a  violation  of  the  law 
to  have  this  pavilion  open  on  Sunday  for  the  accommodation 
of  the  patrons  of  this  place.  The  bar  was  partitioned  off  from 
this  room,  and  while  this  partition  was  removed  during  the  week, 
so  that  the  bar  stood  in  the  pavilion,  we  do  not  think 
under  the  circumstances  disclosed  that  the  entire  room  was 
necessarily  dedicated  as  a  barroom,  or  that  any  purpose  of  the 
Liquor  Tax  Law  was  defeated  by  permitting  this  partitioning  of 
the  pavilion  on  Sunday,  so  that  lunches,  light  drinks,  etc.,  might 
be  sold  to  the  visitors  at  the  beach. 

A  more  serious  question  is  presented,  however,  by  the  alleged 
violation  of  clause  a  of  section  31  of  the  Liquor  Tax  Law.  Two 
special  agents  of  the  State  Excise  Department  visited  the  respond- 
ent's place  on  Sunday,  the  31st  day  of  August,  1902,  and  took  a 
seat  at  one  of  the  tables  in  this  pavilion  and  ordered  two  drinks  of. 
whisky.  There  is  some  conflict  in  the  evidence  as  to  the  details 
surrounding  the.  delivery  of  the  whisky,  but  there  is  no  dispute 
that  the  special  agents  did  order  whisky  and  that  it  was  delivered 
to  them,  and  that  it  was  paid  for  and  drunk  upon  the  premises. 
The  respondent  claims  that  he  was  within  the  law,  however, 
because  there  were  two  sandwiches  served  with  the  whisky,  which 
sandwiches  were  ordered  and  paid  for  by  the  special  agents.  There 
can  be  no  reasonable  doubt  that  under  some  circumstances  a  sand- 
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wich  and  a  drink  of  whisky  or  other  beverage  constitute  a  meal, 
under  our  modern  Bohemian  system  of  living ;  many  men  in  clubs, 
restaurants  and  elsewhere  confine  their  eating  at  certain 
periods  of  the  day  to  a  single  dish — to  a  bowl  of  soup,  to  a  plate 
of  beans,  or  a  sandwich,  and  there  is  no  particular  kind  or 
quantity  of  food  which  the  law  demands  for  a  meal,  so  far  as 
we  have  been  able  to  discover,  it  all  depending  upon  the  person  to 
be  served  and  the  condition  of  his  appetite.  Section  31  of  the 
Liquor  Tax  Law  provides  that  the  keeper  of  a  hotel  "  may  sell 
liquor  to  the  guests  of  such  hotel,  *  *  *  with  their  meals,  or 
in  their  rooms  therein  *  *  *,  but  not  in  the  barroom  or 
other  similar  room  of  such  hotel,"  and,  as  we  have  already  sug- 
gested, the  pavilion  in  front  of  the  respondent's  hotel,  as  it  existed 
at  the  time  of  this  alleged  violation,  was  not  the  barroom  or  other 
similar  room  of  such  hotel.  Section  31  of  the  statute  also  pro- 
vides that  a  person  is  a  guest  of  the  hotel,  within  the  meaning  of 
the  law,  "  who,  during  the  hours  when  meals  are  regularly  served 
therein,  resorts  to  the  hotel  for  the  purpose  of  obtaining  and 
actually  orders  and  obtains  at  such  time,  in  good  faith,  a  meal 
therein."  We  apprehend,  under  the  liberal  construction  to  which 
a  revenue  measure  is  entitled,  and  considering  the  forfeiture 
which  is  worked  by  a  violation  of  the  provisions  of  the  statute, 
that  it  is  not  the  duty  of  the  respondent  to  inquire  diligently  into 
the  motives  which  actuate  those  who  frequent  his  premises.  He 
has  a  right,  in  the  absence  of  knowledge  to  the  contrary,  to 
assume  that  one  who  comes  into  his  place  and  orders  a  sand- 
wich or  any  other  article  of  food,  does  so  because  he  desires  the 
nourishment  which  it  affords,  and  if  a  single  sandwich  satisfies 
the  desires  of  the  person,  it  constitutes  a  meal,  and  the  keeper  of  a 
hotel  has  the  right  to  serve  liquors  to  him  with  such  meal. 

The  difficulty  on  this  appeal  is  that  the  evidence  is  conclusive 
that  the  special  agents  of  the  Excise  Department  entered  this 
pavilion  and  ordered  whisky  primarily;  that  they  were  subse- 
quently told  that  they  could  not  be  served  unless  they  ordered 
something  to  eat;  that  they  distinctly  told  the  waiter,  in  the  heal- 
ing of  the  bartender,  the  respondent's  wife  and  another  witness 
called  by  the  respondent,  that  they  did  not  want  anything  to  eat, 
as  they  had  just  been  to  dinner,  and  that  they  ordered  two  sand- 
wiches, saying  at  the  same  time  they  were  not  obliged  to  eat  them, 
and  that,  although  the  same  were  placed  upon  the  table,  they  did 
not  touch  them.    The  respondent's  wife,  who  was  present  for 
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the  purpose  of  making  sandwiches,  etc.,  testifies  to  these  facts ;  the 
waiter  who  served  them,  the  bartender  who  overheard  the  con- 
versation, and  another  friendly  witness  all  concur  in  what  was 
said,  so  that  there  was  no  possibility  that  these  sandwiches  were 
served  in  good  faith  as  a  meal,  and  if  they  were  not,  the  special 
agents  never  became  the  guests  of  the  respondent  under  the  pro- 
visions of  section  31  of  the  statute,  and  the  sale  of  whisky  to  them 
was  a  clear  violation  of  the  law.  (Matter  of  Schuyler,  63  App. 
Div.  206,  210.)  This  court  has  refused  to  give  a  technical  con- 
struction to  the  provisions  of  this  act.  We  have  held  that  the 
violation  should  be  of  the  spirit  rather  than  the  letter  of  the  act 
to  justify  the  harsh  penalty  of  forfeiture  of  expensive  certificates 
and  the  sacrifice  of  business  rights  (Hatter  of  Cullinan,  75  App. 
Div.  301,  303,  and  authorities  there  cited),  but  when  the  respond- 
ent's own  witnesses  and  servants  testify  to  a  state  of  facts  which 
entirely  negatives  the  idea  that  the  sandwiches  were  served  in 
good  faith  as  a  meal,  there  is  no  room  for  construction,  and  the 
law  must  take  its  course. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Second  Appellate  Department,  April  Term,  1904.  Reported.  93  App.  Div.  540. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Respondent, 
for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate 
No.  10,375,  Issued  to  Emma  L.  Watson,  Appellant. 

Revocation  of  liquor  tax  certificate — If  the  certificate  holder  defaults  on 

the    return    of   the   order  to  show  cause,   the   court   may  order   a 

reference  to  take  proof  and  report. 

Subdivision  2  of  section  28  of  the  Liquor  Tax  Law   (Laws  of  1896, 

chap.  112,  as  amended  by  Laws  of  1903,  chap.  486),  provides  that,  upon 

the  presentation  of  a  petition  for  the  revocation  of  a  liquor  tax  certificate, 

the  court  shall  make  an  order  requiring  the  holder  of  the  liquor  tax 

certificate  to  show  cause  why  the  certificate  should  not  be  revoked,  and 
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that  on  the  return  day  of  the  order  to  show  cause,  "the  justice,  judge  or 
court  before  whom  the  same  is  returnable  shall  grant  such  order  revoking 
and  cancelling  the  said  liquor  tax  certificate,  unless  the  holder  of  said 
liquor  tax  certificate  shall  present  and  file  an  answer  to  said  petition, 
which  answer  denies  each  and  every  violation  of  the  Liquor  Tax  Law 
alleged  in  the  petition,  and  raises  an  issue  as  to  any  of  the  facts  material 
to  the  granting  of  such  order,  in  which  event  the  said  justice,  judge  or 
court  shall  hear  the  proofs  of  the  parties  and  may,  if  deemed  necessary  or 
proper,  take  testimony  in  relation  to  the  allegations  of  the  petition  or 
answer,  or  appoint  a  referee  to  take  proofs  in  relation  thereto,  and  report 
the  evidence  to  such  justice,  judge  or  court,  without  opinion." 

Held,  that  instead  of  revoking  the  certificate,  the  court,  in  the  event  of 
the  failure  of  the  certificate  holder  to  appear  on  the  return  of  the  order 
to  show  cause,  might  appoint  a  referee  to  take  proof  in  relation  to  the 
allegations  in  the  petition  and  to  report  the  evidence  to  the  court  without 
opinion,  particularly  as  the  court  has  power,  both  inherent  and  statutory 
(Code  Civ.  Proc.  §  1015),  to  order  references  on  motions  and  special  pro- 
ceedings when  it  deems  them  necessary,  and  has  been  accustomed  to 
exercise  this  power  for  many  years; 

That  an  enactment  of  the  Legislature  will  not  be  construed  as  modifying 
time-honored  customs  and  powers  of  the  court,  in  the  absence  of  an 
express  provision  to  that  effect  therein. 

Jenks,  J.,  dissented. 

Appeal,  by  Emma  L.  Watson  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  17th  day  of 
October,  1903,  denying  the  appellant's  motion  to  vacate  and  set 
aside  an  order  of  reference  entered  in  said  clerk's  office  on  the 
14th  day  of  September,  1903,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  4th  day  of  November,  1903,  revoking  and 
canceling  liquor  tax  certificate  No.  10,375,  theretofore  issued  to 
the  said  Emma  L.  Watson. 

Alexander  H.  Geismar,  for  the  appellant. 

Herbert  H.  Kellogg,  for  the  respondent. 

Hooker,  J. :  This  is  an  appeal  by  the  certificate  holder,  Emma 
L.  Watson,  from  an  order  denying  a  motion  to  vacate  and  set 
aside  an  order  of  reference,  granted  in  the  proceeding  upon  the 
return  of  the  order  to  show  cause,  made  upon  the  presentation  of 
a  verified  petition  of  the  State  Commissioner  of  Excise,  demand- 
ing a  revocation  of  appellant's  liquor  tax  certificate.  The  peti- 
tioner alleged  that  he  was  the  duly  appointed,  qualified  and  acting 


Liquor  Tax  Law  343 


State  Commissioner  of  Excise,  and,  upon  information  and  belief, 
that  on  the  30th  day  of  April,  1903,  there  was  presented  to  the 
proper  deputy  commissioner  of  excise  a  verified  applica- 
tion of  the  appellant  for  a  liquor  tax  certificate,  upon  which  was 
issued  to  her  certificate  No.  10,375,  permitting  her  to  traffic  in 
liquors  at  the  place  therein  designated.  The  petitioner  further 
alleged  upon  information  and  belief  that  on  Sunday,  the  2nd  day 
of  August,  1903,  the  appellant,  personally,  and  by  her  agents,  ser- 
vants, bartenders  and  persons  in  charge  of  the  premises  at  the 
place  designated  in  the  certificate,  wrongfully  and  unlawfully 
committed  several  distinct  violations  of  the  Liquor  Tax  Law,  m 
illegally  selling  intoxicating  liquors;  and  further  alleged  upon 
information  and  belief  that  there  were  two  separate  violations  of 
the  statute  on  Sunday,  August  9,  1903.  The  petition  also  showed 
the  source  of  the  petitioner's  information  and  the  grounds  of  his 
belief  as  to  the  matters  therein  alleged  upon  information  and 
belief  to  be  the  public  records  in  the  office  of  the  State  Commis- 
sioner of  Excise  and  his  special  deputy,  and  the  affidavits  of 
Halsey  and  Eogers,  attached  to  the  petition  and  made  a  part 
thereof,  as  if  fully  set  forth-  therein.  The  record  contains  the 
affidavits  of  Halsey  and  Rogers,  wherein  the  affiants  swore  upon 
their  positive  knowledge  to  the  offenses  mentioned  in  the  petition. 
Upon  the  presentation  of  the  latter,  one  of  the  justices  of  the 
Supreme  Court  made  an  order  requiring  the  appellant  to  show 
cause  why  her  liquor  tax  certificate  should  not  be  revoked  and 
canceled.  Upon  the  return  of  that  order,  no  appearance  was 
made  on  behalf  of  the  certificate  holder,  and  upon  her  default  and 
the  motion  of  the  petitioner  the  Special  Term  ordered  that  the 
matter  be  referred  to  a  referee  to  take  proof  in  reference  to  the 
allegations  in  the  petition  and  report  the  evidence  to  the  court, 
without  opinion,  with  all  convenient  speed;  and  directed  that 
any  party  to  the  proceeding  might  bring  the  same  to  a  hearing 
before  the  referee  by  notice  to  the  opposite  party.  Upon  the 
initiative  of  the  State  Commissioner  of  Excise  proof  was  taken 
before  the  referee,  which  is  not  printed  in  this  record ;  it  is,  how- 
ever, stipulated  between  the  parties  that  the  evidence  so  taken 
before  the  referee  was  sufficient  to  justify  the  order  of  revocation 
entered  thereupon.  Pending  the  hearing  before  the  referee  the 
appellant  appeared  specially  in  the  proceeding  for  the  purpose 
of  moving  to  set  aside  the  order  of  reference,  granted  on  the 
14th    day    of    September,    1903,    and    thereafter,    upon    papers 
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showing  the  status  of  the  proceeding,  moved  to  set  aside  the 
reference  on  the  ground  that,  pursuant  to  the  provisions  of  sub- 
division 2  of  section  28  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amd.  by  Laws  of  1903,  chap.  486),  the  Special  Term 
of  the  Supreme  Court  was  without  power  or  jurisdiction  to  make 
an  order  of  reference  where  the  certificate  holder  did  not  appear 
upon  the  return  of  the  order  to  show  cause,  and  claimed  that 
the  proper  procedure  was  for  the  court  to  have  made  a  summary 
order  upon  her  default  forfeiting,  revoking  and  canceling  the 
liquor  tax  certificate  as  a  final  order  in  the  proceedings.  On  the 
]6th  day  of  October,  1903,  an  order  was  entered  denying  the 
motion  to  set  aside  and  revoke  the  order  of  reference;  and  from 
the  order  of  October  16,  1903,  and  from  the  final  order  of  can- 
cellation and  revocation,  the  certificate  holder  has  appealed  to 
this  court. 

Although  the  appellant  did  not  appear  on  the  motion  which 
resulted  in  the  final  order,  the  commissioner  expressly  waives  the 
question  of  her  right  to  appeal  from  the  final  order.  On  the 
2Sth  day  of  October,  1903,  the  referee  having  been  attended  by 
(he  attorney  for  the  State  Commissioner  of  Excise,  and  having 
taken  proof,  made  his  report;  later,  at  Special  Term,  no  one 
appearing  on  behalf  of  the  appellant,  and  upon  her  default,  and 
upon  the  reading  and  filing  of  all  the  papers  and  the  report  of 
the  referee  and  the  evidence  annexed  thereto,  an  order  was  entered 
revoking  and  canceling  the  certificate. 

Subdivision  2  of  section  28  of  the  Liquor  Tax  Law,  as  amended 
(supra),  after  providing  for  what  offenses  a  liquor  tax  certificate 
may  be  revoked,  and  permitting  a  revocation  to  be  accomplished 
in  proceedings  .had  at  Special  Term,  instituted  by  a  proper 
petitioner,  goes  on  to  say:  "Upon  the  presentation  of  the 
petition  and  such  consent  whenever  necessary,  the  justice,  judge 
or  court  shall  grant  an  order  requiring  the  holder  of  such  certifi- 
cate to  show  cause  before  him,  or  before  a  Special  Term  of  the 
Supreme  Court  of  the  judicial  district,  on  a  day  specified  therein, 
not  more  than  ten  days  after  the  granting  thereof,  why  an  order 
revoking  and  cancelling  such  liquor  tax  certificate  shall  not  be 
granted ;  and  said  order  shall  also  contain  an  injunction  restrain- 
ing the  said  certificate  holder  from  transferring  or  surrendering 
such  certificate  for  rebate,  except  as  is  hereinafter  provided,  until 
the  final  determination  of  the  proceeding.  A  copy  of  such 
petition  and  order  shall  be  served  upon  the  holder  of  such  certifi- 
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cate,  and  the  officer  issuing  the  same,  or  his  successor  in  office, 
and  upon  the  State  Commissioner  of  Excise,  in  the  manner 
directed  by  such  order,  not  less  than  five  days  before  the  return 
day  thereof.  On  the  day  specified  in  such  order,  the  justice,  judge 
or  court  before  whom  the  same  is  returnable  shall  grant  such 
order  revoking  and  cancelling  the  said  liquor  tax  certificate, 
unless  the  holder  of  said  liquor  tax  certificate  shall  present  and 
file  an  answer  to  said  petition,  which  answer  denies  each  and 
every  violation  of  the  Liquor  Tax  Law  alleged  in  the  petition,  and 
raises  an  issue  as  to  any  of  the  facts  material  to  the  granting  of 
such  order,  in  which  event  the  said  justice,  judge  or  court  shall 
hear  the  proofs  of  the  parties  and  may,  if  deemed  necessary  or 
proper,  take  testimony  in  relation  to  the  allegations  of  the 
petition  or  answer,  or  appoint  a  referee  to  take  proofs  in  relation 
thereto,  and  report  the  evidence  to  such  justice,  judge  or  court, 
without  opinion."  The  balance  of  said  subdivision  2  of  section  28 
is  devoted  to  provisions  which  do  not  seem  to  be  germane  to  the 
questions  involved  upon  this  appeal. 

The  exact  question,  and  the  only  one  which  is  presented  for  our 
consideration  by  the  record  before  us,  is  as  to  the  power  of  the 
eourt  at  Special  Term,  upon  the  non-appearance  of  the  certificate 
holder  on  the  return  of  the  order  to  show  cause  based  upon  the 
original  petition,  to  order  a  reference  to  take  proof  and  report 
without  opinion,  it  being  contended  by  the  appellant  that  such 
an  order  is  void  and  that  the  only  course  open  to  the  Special  Term 
under  such  circumstances  is  defined  in  the  statute  we  have  quoted, 
and  is  to  make  a  summary  order  revoking  and  canceling  the 
certificate. 

The  State  Commissioner  of  Excise  defends  the  order  appealed 
from  on  the  ground  that  the  subdivision  of  the  section  is  not  to  be 
construed  as  mandatory  to  the  extent  of  depriving  the  court  of 
its  inherent  power  to  order  a  reference  upon  motion  or  upon  a 
hearing  in  a  proceeding  of  this  general  character  to  obtain  further 
advice  in  relation  to  the  facts  set  forth  in  the  moving  papers ;  and 
in  this  view  we  are  impelled  to  concur.  The  procedure  in  Matter 
of  Cullinan,  Neus  Certificate  (41  Misc.  Rep.  392) ,  was  similar  to 
that  employed  in  this  case  upon  the  return  of  the  order  to  show 
cause ;  the  certificate  holder  being  in  default,  the  court  at  Special 
Term  ordered  a  reference  to  take  proof,  and  directed  that  a 
motion  for  a  final  order  come  on  to  be  heard  thereafter  upon 
notice.    Upon  appeal  to  the  Appellate  Division  in  the  first  depart- 
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ment  the  order  was  affirmed,  without  opinion.  (89  App.  Div. 
U13.)  The  affirmance  being  without  opinion,  we  are  not  advised 
whether  the  exact  question  raised  by  the  appeal  here  was  argued 
or  passed  upon  by  that  court,  but  the  sustaining  of  the  order 
made  in  the  Neus  Case  {supra,  seems  to  indicate  that  the  Appel- 
late Division  in  that  department  holds  the  view  that  the  language 
of  the  subdivision  under  review  is  insufficient  to  deprive  the  court 
of  its  inherent  power  to  order  a  reference.  It  has  been  the  prac- 
tice of  the  Supreme  Court  to  direct  a  reference  for  the  purpose  of 
taking  evidence  to  aid  it  in  disposing  of  motions  ami  special 
proceedings  for  many  years.  One  of  the  earliest  cases  upon  this 
subject  is  that  of  Dirif/hi  v.  St.  John  (25  N.  Y.  203),  in  which 
it  was  held  that  outside  the  provisions  of  the  ( 1ode  of  Procedure 
ihe  court  always  had  the  right  to  refer  to  take  proofs  upon  matters 
upon  which  it  desired  fuller  information  before  proceeding.  Id 
Matter  of  Bolim  (4  Hun,  558),  a  proceeding  to  vacate  an  assess- 
ment; in  People  e.r  rcl.  Del  Mar  v.  Ht.  Louis,  etc.,  Ri).  Co.  (44  Hun, 
552),  a  mandamus  proceeding,  and  in  Martin  v.  Hodges  (45  Hun, 
38),  a  motion  to  open  a  default,  similar  procedure  was  indulged, 
and  it  was  held  that  this  power  was  inherent  in  the  court.  Sec- 
tion 1015  of  the  Code  of  Civil  Procedure,  which  incorporates  the 
provision  of  subdivision  2  of  section  271  of  the  Code  of  Procedure, 
is  broad  in  its  terms,  confirms  the  inherent  power  in  the  court 
and  endows  it  with  statutory  authority.  That  section  reads  as 
follows:  "The  court  may  likewise,  of  its  own  motion,  or  upon 
the  application  of  either  party,  without  the  consent  of  the  other, 
direct  a  reference  to  take  an  account  and  report  to  the  court 
thereon,  either  with  or  without  the  testimony,  *  *  *  or 
where  it  is  neccssari/  to  do  so  for  the  information  of  the  court." 

In  view  of  the  ancient  practice  of  the  court  to  order  references 
when  deemed  necessary,  the  inherent  power  to  do  so,  which  it 
has  been  frequently  held  it  possessed,  and  the  broad  and  compre- 
hensive terms  of  section  1015  of  the  Code  of  Civil  Procedure,  we 
are  unable  to  say  that  the  Legislature  intended  in  the  enactment 
of  subdivision  2  of  section  28  of  the  Liquor  Tax  Law  (as  amd.  by 
Laws  of  1903,  chap.  486)  to  deprive  the  court  in  proceedings  of 
this  character  of  the  power  it  has  always  possessed  in  motions 
and  other  similar  proceedings.  It  is  true  that  the  language  of 
the  subdivision  of  the  section  seems  to  indicate  that  the  justice, 
court  or  judge  before  whom  the  order  to  show  cause  is  returnable 
shall  make  an  order  revoking  and  canceling  a  certificate  unless 
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its  holder  presents  an  answer  which  raises  a  material  issue.  This 
language  is  not  so  far  mandatory  as  to  deprive  the  court  of  the 
privilege  of  taking  proof,  either  itself  or  by  reference,  of  the  facts 
alleged  in  the  petition,  nor  is  the  language  framed  with  the 
intent  of  curtailing  the  power  to  refer.  An  enactment  of  the 
Legislature  will  not  be  construed  as  modifying  the  time-honored 
customs  and  powers  of  the  court,  in  the  absence  of  explicit  pro- 
vision to  that  effect  therein. 

The  court  was  not  without  jurisdiction  in  granting  the  order 
of  reference,  or  in  making  the  order  revoking  and  canceling  the 
certificate  upon  the  coming  in  of  the  referee's  report;  and  the 
orders  appealed  from  should,  therefore,  be  affirmed,  with  costs. 

All  concurred,  except  Jenks,  J.,  dissenting. 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 


Fourth   Appellate   Department,   March,   1904.    Reported.   93   App.    Div.   606. 

The  City  Trust,  Safe  Deposit  and  Surety  Company  of  Phila- 
delphia, Appellant  v.  The  American  Brewing  Company, 
Respondent. 

Judgment  and  orders  affirmed,  with  costs. 

All  concurred. 


First  Appellate   Department,  April,  1904.   Reported.  93  App.   Div.   612. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  Bernard  Reich  and  Others, 
Appellants. 

Levy  &  TJnger,  for  appellants,  Reich  and  Sharkey. 

As  the  defendants  were  compelled  to  rest  their  defense  upon 
negative  evidence,  the  court  should  have  allowed  the  questions  of 
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fact  to  go  to  the  jury.  {People  v.  Coombes,  36  App.  Div.  284,  affd. 
158  N.  Y.  532.)  The  defendants  did  not  "  suffer  or  permit"  the 
premises  to  be  disorderly,  because  the  conversation  between  the 
women  in  the  restaurant  and  the  plaintiff's  witnesses  was  not 
overheard.  ( Cowley  v.  People,  83  N.  Y.  464 ;  Gregory  v.  U.  S.  17 
Blatch.  325.) 

The  defendants  kept  a  hotel,  sold  liquor  only  with  meals,  and 
the  case  should  be  treated  as  if  the  Trial  Court  had  permitted  an 
amendment  to  their  answer  setting  forth  such  defense,  (demons 
v.  Davis,  4  Hun,  260 ;  Tripp  v.  Pulver,  2  Hun,  511 ;  Harris  v.  Turn- 
bridge,  83  N.  Y.  92;  Reeder  v.  Sayre,  70  N.  Y.  180;  Hudson  v. 
Swan,  7  Abb.  N.  C.  324.)  As  to  unlawful  sales  of  liquor  between 
twelve  and  one  o'clock  a.  m.  Sunday,  there  was  an  absence  of 
proof  as  to  the  standard  time  of  watches  of  plaintiff's  witnesses, 
and  the  question  of  time  should  have  been  left  to  the  jury  (Laws 
of  1892,  chap.  677).  The  court  erred  in  directing  a  verdict  {Cul- 
linan  v.  Furthmann,  70  App.  Div.  Ill,  and  cases  cited). 

Herbert  H.  Kellogg,  for  respondent. 

The  motion  to  amend  the  answer  by  setting  up  the  defense  of 
a  "hotel"  was  properly  denied,  as  such  would  be  a  "new 
defense."  (Schuyler  v.  Rorphuro,  63  App.  Div.  206;  Cullinan  v. 
Trolley  Chib,  65  App.  Div.  202;  Ford  v.  Ford,  53  Barb.  525; 
Wright  v.  Delafield,  25  N.  Y.  267 ;  Balcom  v.  Woodruff,  7  Barb. 
13 ;  Barnes  v.  Seligman,  29  St.  Repr.  68 ;  Graves  v.  Cameron,  9 
Daly,  152.) 

Even  at  special  term,  it  is  a  matter  of  discretion.  (Cox  v. 
Radford,  13  Abb.  209;  Hughes  v.  Cuming.  36  App.  Div.  302; 
Eurlbut  v.  Int.  Conduit  Co.  21  N.  Y.  Supp.  1007 ;  Harrington  v 
iSlade,  22  Barb.  161 ;  Union  Dime  Bank  v.  Sanford,  4  Week.  Dig. 
187;  Muller  v.  Muller,  21  Week.  Dig.  287.)  Direction  of  verdict 
was  proper.  (Cullinan  v.  Criterion  Club,  39  Misc.  270,  affd.  80 
App.  Div.  626 ;  Matter  of  Schuyler  v.  Rorphuro,  63  App.  Div.  206 ; 
Matter  of  Lyman  v.  Young  Men's  Cosmo.  Club,  28  App.  Div.  127; 
Cullinan  v.  Trolley  Club,  65  App.  Div.  202;  People  v.  Grotty,  22 
App.  Div.  77;  Lyman  v.  Shenandoah  Social  Club,  39  App.  Div. 
±m;Lyman  v.  Gramercy  Club,  39  App.  Div.  661;  Lyman  v. 
Harley,  65  App.  Div.  614,  affd.  171  N.  Y.  661;  Cul- 
linan v.  Austin,  71  App.  Div.  617;  Dwight  v.  Ins.  Co.,  103  N.  Y. 
341;  Ilston  v.  Evans,  27  App.  Div.  447;  Lyman  v.  Griffin,  43  App. 
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Div.  623;  Lyman  v.  Brucker,  26  Misc.  594,  affd.  42  App.  Div.  624.) 
The  plaintiff  proved  that  defendants  "  suffered  and  permitted ' 
premises  to  become  disorderly.  (Cullinan  v.  Parker,  39  Mis.'. 
445,  affd.  84  App.  Div.  296,  affd.  177  N.  Y.  573;  Cullinan  ■ 
Sisio,  87  App.  Div.  631;  Cullinan  v.  Kemble,  87  App.  Div.  631; 
"ullinan  v.  Kuch,  84  App.  Div.  642,  affd.  177  N.  Y.  303; 
Lyman  v.  Shenandoah  Social  Club,  39  App.  Div.  459;  Lyman  v. 
Oramercy  Club,  39  App.  Div.  661.) 

The  correctness  of  the  watches  of  plaintiff's  witnesses  was 
established,  by  comparison  with  standard  New  York  city  time  as 
used  at  police  headquarters  and  regulated  at  Tiffany's. 

The  denials  as  to  sales  between  twelve  and  one  o'clock  a.  m. 
Sundays  were  so  indefinite  as  to  raise  no  issue  for  the  jury,  or 
require  the  submission  of  the  question  as  to  credibility  of  plain 
tiff's  witnesses.  (Culhane  v.  City,  60  N.  Y.  133;  Same  v.  Samt, 
67  Barb.  562 ;  Tolman  v.  Syracuse,  27  Hun,  325 ;  Taylor  v.  By.  Co. 
16  App.  Div.  1.) 

Judgment  and  order  affirmed,  with  costs.    No  opinion. 


Fourth  Appellate  Department,  April,  1904.  Reported.  94  App.  Div.  609. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Appellant,  for  an  Order  Revoking  and 
Canceling  Liquor  Tax  Certificate  No.  12,077,  Issued  to  Adam 
Herrmann,  Respondent. 

William  O.  Van  Loon,  for  appellant. 

An  archway  between  the  barroom  and  a  rear  sitting  room  from 
which  a  curtain  is  suspended  is  an  open  and  unlocked  door. 
(Liquor  Tax  Law,  §  31,  clause  g.) 

The  testimony  of  the  petitioner's  special  agents  should  be 
weighed,  not  counted,  as  against  those  of  alleged  workmen  mak- 
ing repairs  in  the  place  who  acknowledge  swiping  considerable 
beer  behind  the  back  of  the  bartender.  (People  v.  Lyman,  20 
Misc.  80,  affd.  30  App.  Div.  135,  and  157  N.  Y.  368;  Cullinan  v. 
Trolley  Club,  65  App.  Div.  202;  People  v.  Roosevelt,  2  App.  Div. 
498;  In  re  Lyman  v.  Veeder,  29  Misc.  425.) 
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Hamilton  Ward,  Jr.,  for  respondent. 

Mere  evidence  that  door  was  left  open  especially  for  the  ingress 
and  egress  of  workmen  engaged  in  making  repairs,  will  not  justify 
revocation  of  license.  (Matter  of  Cullinan,  75  App.  Div.  301; 
Matter  of  Henry,  56  App.  Div.  268 ;  People  v.  Ryan,  96  App.  Div. 
525.) 

The  special  agents  were  mistaken  as  to  the  place  of  sale,  in 
their  identification  of  the  certificate  holder,  and  if  they  did  enter 
the  barroom  were  instantly  ejected. 

Order  reversed,  with  costs,  and  application  of  petitioner 
granted,  with  twenty-five  dollars  costs  and  taxable  disbursements, 
revoking  and  canceling  the  liquor  tax  certificate  issued  to  the 
holder,  Adam  Herrmann.  Held,  that  by  the  preponderance  of 
the  evidence  it  is  established  that  said  certificate  holder  wrong- 
fully and  unlawfully  had  opened  and  unlocked  the  door  and 
entrance  leading  into  his  barroom  upon  the  day  in  question ;  and 
also  that  upon  said  day  said  certificate  holder  personally  by  his 
agents  and  servants  did  wrongfully  and  unlawfully  traffic  in 
liquor. 

All  concurred  except  "Williams,  J.,  who  dissented. 


Fourth  Appellate  Department,  April,  1904.  Reported.  94  App.  Div.  609. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  v.  John  F.  Burkhard  and  Another. 

Motion  to  amend  decision  denied. 

Held,  that  this  appeal  being  from  a  judgment  entered  upon  a 
verdict,  directed  upon  the  application  of  both  parties,  as  upon 
undisputed  evidence,  presents  questions  of  law  only,  and,  there- 
fore, it  is  unnecessary  for  the  court  to  insert  in  its  decision  the 
statement  asked  for  to  the  effect  that  the  facts  have  been  examined 
and  no  error  found  herein. 
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Court  of  Appeals.   Reported.  178   N.  Y.  582. 

The  People  of  the  State  of  New  York  ex  rel.  Ernest  Ochs, 
Incorporated,  Appellant,  v..  George  Hilliard,  as  Special 
Deputy  Commissioner  of  Excise,  Respondent. 

People  ex  rel.  Ochs  v.  Hilliard,  81  App.  Div.  71,  affirmed. 
(Argued  March  21,  1904;  decided  April  5,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  March  17,  1903, 
which  affirmed  an  order  of  Special  Term  denying  an  application 
for  a  peremptory  writ  of  mandamus  to  compel  defendant  to 
cancel  a  liquor  tax  certificate  and  issue  rebate  receipts  and  dis- 
missing an  alternative  writ  theretofore  allowed. 

Moses  Weinman  for  appellant. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Martin  and  Cullen,  JJ. 


Court  of  Appeals.   Reported.   178   N.  Y.  586. 

The  People  of  the  State  of  New  York,  Respondent,  v.  William 
J.  White,  Appellant. 

People  v.  White,  88  App.  Div.  620,  affirmed. 
(Argued  March  23,  1904;   decided  April  8,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  November  24, 
1903,  which  affirmed,  a  judgment  of  the  Cayuga  County  Court 
entered  upon  a  verdict  convicting  the  defendant  of  a  violation  of 
the  Liquor  Tax  Law. 
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Amasa  J.  Parker  and  Dudley  K.  Wilcox,  for  appellant. 

Harry  T.  Dayton,  District  Attorney  (Albert  H.  Clark  of  coun- 
sel), for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Martin  and 
Cullen,  J  J. ;  not  voting,  O'Brien,  J. 


First   Appellate    Department,   May,   1904.    Reported.  94  App.  Div.   619. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Respondent,  for  an  Order  Revoking 
and  Canceling  Liquor  Tax  Certificate  No.  2,892,  Issued  to 
Peter  Capdeville  &  Co.,  Appellants. 

Holm  &  Smith  for  appellants. 

The  provision  of  the  act  requiring  an  answer  is  unconstitu- 
tional, because  it  invades  the  privilege  of  silence.  {Peck  v.  Car- 
gill,  167  N.  Y.  395;  Matter  of  Cullinan  v.  Kray,  82  App  Div.  445.) 
Court  has  no  power  to  take  proof  if  certificate  holder  files  no 
answer.  (Cullinan  v.  Lehr,  40  Misc.  423;  Town  of  Wirk  v 
Supervisors,  90  Hun,  214;  Matter  of  Southworth,  5  Hun,  56 
Duffus  v.  Howard  Furniture  Co.,  8  App.  Div.  567;  Knox  v.  Bald 
win,  80  N.  Y.  610 ;  Comstock  v.  Jachne,  103  N.  Y.  182 ;  People  v 
City  of  Brooklyn,  69  N.  Y.  605 ;  Moore  v.  Mansert,  49  N.  Y.  332 ; 
People  v.  Supervisors,  67  N.  Y.  109.) 

Proper  construction  shows  no  power  to  take  proof  and  court 
may  not  enlarge  the  plain  statutory  provisions.  (McClusky  v. 
Cromwell,  11  N.  Y.  593;  Matter  of  Middletown,  82  N.  Y.  196;  Ben 
ton  v.  Wickshire,  54  N.  Y.  226;  Sprague  v.  Birdsall,  2  Cow.  410; 
McKuskie  v.  Hendrickson,  128  N.  Y.  558.)  Special  Term  had  no 
power  to  appoint  referee.  (Doyle  v.  Met.  El.  Ry.  Co.  136  N.  Y. 
505;  Steele  v.  Col.  F.  rf-  I.  Co.,  142  N.  Y.  236;  Camp  v.  Ingersoll, 
86  N.  Y.  433.) 
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Herbert  H.  Kellogg,  for  respondent. 

Order  should  be  affirmed  on  the  decision  in  Matter  of  Cullman 
v.  Neus,  89  App.  Div.  613.  The  amendment,  Chap.  486,  Laws  of 
1903,  cured  any  constitutional  defect.  A  verified  answer  is  no 
longer  required.  The  decision  in  Cullinan  v.  Kray,  (82  App.  Div. 
445),  merely  held  that  revocation  should  not  be  granted  by 
default.  The  court  has  inherent  power  to  order  a  reference,  even 
if  the  defendant  does  not  file  an  answer  as  the  statute  directs. 
(Code  of  Civil  Procedure,  §  1015;  Dwight  v.  St.  Johns,  25  N.  Y. 
203 ;  Marshall  v.  Meeeh,  51  N.  Y.  140 ;  Martin  v.  Hodges,  45  Hun, 
38 ;  2  Eumsey's  Practice,  349 ;  Davies  v.  Davies,  28  Abb.  N.  C.  170 ; 
People  v.  By.  Co.,  44  Hun,  552;  Matter  of  Bohn,  4  Hun,  558; 
Amsdell  v.  Martin,  20  Weekly  Dig.  370 ;  Cen.  Trust  Co.  v.  By.  Co., 
42  Hun,  602;  Matter  of  Lyman  v.  Erie  dc.  Club,  46  App.  Div.  387, 
affd.  163  N.  Y.  552.) 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

No  opinion. 


First  Appellate  Department,  May  Term,  1904.  Reported.  94  App.  Div.  445. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  an  Order  Revok- 
ing and  Canceling  Liquor  Tax  Certificate  No.  4,425  Issued  to 
Nicolino  Santoeo. 

SCHMITT    &    SCHWANENFLUEGEL,    Appellant. 

Liquor  tax  certificate — Proceeding  for  its  cancellation  because  of  the  act 
of  a  third  person  in  continuing  the  liquor  traffic  after  its  surrender 
by  an  assignee  of  the  original  holder — The  assignee  is  entitled  to 
intervene — The    certificate    creates    a    property    right    if    it    is   not 
property. 
One  Santoro  procured  a  liquor  tax  certificate  with  moneys  borrowed 
from  Schmitt  &  Schwanenfluegel  and  assigned  such  liquor  tax  certificate 
and  all  rebate  that  might  be  due  thereon  upon  a  surrender  thereof  to  Schmitt 
&■  Schwanenfluegel  as  security  for  the  moneys  borrowed.    Santoro  subse- 
quently ceased  to  traffic  in  liquors  and  delivered  the  liquor  tax  certificate 
to  Schmitt  &  Schwanenfluegel  who  surrendered  the  same  for  cancellation 
23 
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to  the  special  deputy  commissioner  who  issued  a  receipt  tor.  the  same. 
Thereafter  one  Amico  attempted  to  continue  the  liquor  traffic  at  the  place 
mentioned  in  the  certificate  against  the  wishes  of  Schmitt  &  Schwanen- 
fluegel.  Subsequently  the  State  Commissioner  of  .Excise  instituted 
proceedings  to  revoke  the  certificate  in  question  upon  the  ground  that  the 
acts  of  Amico  were  those  of  Santoro. 

Held,  that  the  court  had  power  to  allow  Schmitt  &  Schwanentiuegel  to 
intervene  in  the  proceeding  and  should  have  exercised  such  power; 

That  a  liquor  tax  certificate,  if  not  property  in  the  strict  sense, 
constitutes  a  property  right,  and  that  Schmitt  &  Schwanentiuegel  should 
not  be  deprived  of  such  right  without  notice  and  an  opportunity  to  be 
heard  in  defense  thereof. 

Appeal  by  Schmitt  &  Schwanentiuegel  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  18th. 
day  of  February,  1904,  denying  the  appellant's  motion  for  leave 
to  intervene  in  the  above-entitled  proceeding  and  defend  the  same. 

Alfred  R.  Page,  for  the  appellant. 

Herbert  H.  Kellogg,  for  the  respondent. 

McLaughlin,  J.:  This  is  an  appeal  from  an  order  denying  ,» 
motion  to  intervene  and  defend  a  proceeding  instituted  to  cancel 
a  liquor  tax  certificate. 

On  the  30th  of  April,  1903,  a  liquor  tax  certificate  was  issued 
to  Nicolino  Santoro,  authorizing  him  for  a  period  of  one  year 
from  that  date  to  traffic  in  liquors  at  No.  24  Marion  street, 
borough  of  Manhattan.  Santoro  borrowed  from  Schmitt  & 
Schwanentiuegel  $1,200  with  which  to  pay  the  excise  tax,  and  to 
secure  the  payment  of  which  he  assigned  to  it  the  liquor  tax 
certificate  and  all  rebate  that  might  become  due  thereon  upon  a 
surrender  thereof. 

According  to  the  moving  papers  it  appeared  that  on  or  about 
the  1st  day  of  September,  1903,  Santoro  ceased  to  traffic  in  liquors 
at  the  place  named  and  the  tax  certificate  Avas  thereupon  deliv- 
ered to  Schmitt  &  Schwanentiuegel,  who,  on  the  second  of  Novem- 
ber following,  surrendered  the  same  for  cancellation  to  the 
Special  Deputy  Commissioner  for  the  boroughs  of  Manhattan  and 
The  Bronx;  that  there  was  attached  to  the  certificate  a  petition 
praying  for  a  cancellation  and  the  assignment  and  power  of 
attorney   of    Santoro;    that   upon    receiving   the    certificate  the 
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Special  Deputy  Commissioner  gave  to  Schmitt  &  Schwanenfluegel 
the  following  receipt: 

u  New  Yoke  State  Department  of  Excise. 

"  Received  for  cancellation  this  2nd  day  of  November,  1903,  Cer- 
tificate No.  4,425,  issued  April  30,  1903,  to  Nicolino  Santoro  of 
24  Marion  St.,  for  $1,200,  on  which  there  is  due  Schmitt  & 
Schwanenfluegel,  Atty.,  etc.,  as  computed  by  me  a  rebate  of  $585, 
-one-half  of  which  is  payable  by  Comptroller  Grout,  New  York,  the 
fiscal  officer  of  New  York  and  one-half  by  the  Treasurer  of  the 
State  of  New  York. 

"  GEORGE  HILL1ARD, 
"  C.  H.  H. 
"  Special  Deputy  Commissioner  for 
the  Boro's  of  Man'n  and  Bronx." 

That  after  Santoro  ceased  to  traffic  in  liquors  one  Amico 
attempted  to  continue  the  traffic  at  24  Marion  street,  and  an  agent 
of  Schmitt  &  Schwanenfluegel  called  the  attention  of  a  police 
officer  to  that  fact,  and  Amico  was  thereupon  arrested;  that  on 
the  24th  of  November,  1903,  this  proceeding  was  instituted  to 
revoke  the  certificate  in  question,  upon  the  ground  that  the  acts 
of  Amico  were  those  of  Santoro,  and  that  sales  had  been  made  in 
violation  of  the  Liquor  Tax  Law ;  that  the  petition  and  order  to 
show  cause  were  served  upon  Santoro  by  delivering  the  same  to 
a  person  in  charge  of  the  premises  No.  24  Marion  street;  that 
service  was  not  made  upon,  nor  was  any  notice  of  the  proceeding 
given  to  Schmitt  &  Schwanenfluegel ;  that,  upon  the  return  of  the 
order  to  show  cause,  Santoro  did  not  appear  and  the  matter  was 
thereupon  sent  to  a  referee  to  take  proof  and  report  to  the  court ; 
that  hearings  were  had  before  the  referee,  and  the  proceeding,  so 
far  as  he  was  concerned,  was  substantially  closed,  though  he  had 
not  made  a  report;  that  Schmitt  &  Schwanenfluegel,  upon  ascer- 
taining that  the  proceeding  was  pending  for  a  cancellation  of  the 
certificate,  applied  for  leave  to  intervene,  file  an  answer  and 
defend  the  same,  which  motion  was  denied,  and  it  has  appealed. 

The  motion  was  denied,  as  appears  from  the  opinion  of  the 
learned  justice  sitting  at  Special  Term,  upon  the  ground  that 
the  court  had  no  power  to  permit  the  intervention.  It  does  not 
need  the  citation  of  authorities  to  demonstrate  upon  the  facts 
above  set  forth  that  the  court  had  the  power  to  permit  the  inter- 
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vention,  and  we  think  it  erred  in  not  exercising  the  same.  The 
fact  is  not  disputed  that  Santoro  had  assigned  the  certificate  to 
Schmitt  &  Schwanenfluegel,  nor  is  it  denied  that  the  respondent, 
acting  through  the  special  deputy  commissioner,  had  recognized 
the  assignment  as  well  as  the  power  of  Schmitt  &  Schwanenfluegel 
to  surrender  it  and  receive  the  rebate.  A  liqquor  tax  certificate,  if 
not  property  (People  v.  Durante,  19  App.  Div.  292)  in  the  strict 
sense  in,  which  that  word  is  used,  constitutes  a  property  right 
(Niles  v.  Matliusa,  20  id.  483;  Matter  of  Lyman  [Maloney  Certifi- 
cate'], 53  id.  330;  Matter  of  Lyman  [Tewter  Certificate],  59  id. 
217),  and  when  the  one  in  question  was  assigned  to  Schmitt  & 
Schwanenfluegel,  and  it  had  taken  actual  possession  of  and  sur- 
rendered the  same  for  cancellation  —  which  act  on  its  part  had 
been  recognized  by  the  State  —  it  ought  not  in  fairness  to  be 
deprived  of  such  right  without  notice  and  an  opportunity  to  be 
heard  in  defense  thereof.  Whether  it  could  in  fact  is  a  question 
which  we  do  not  now  pass  upon.  But  we  think  upon  the  facts 
here  appearing  it  should  be  permitted  to  intervene  and  show,  if 
it  can,  that  there  has  been  no  violation  of  the  statute  which  would 
justify  a  cancellation  of  the  certificate. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted,  with 
ten  dollars  costs. 

O'Brien,  Ingraham,  Hatch  and  Laughlin,  JJ.,  concurred. 

'  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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Third  Appellate  Department,  May  Term,  1904.  Reported.  95  App.  Div.  23. 

In  the  Matter  of  the  Application  of  William  Munson,  Bespond- 
ent,  for  a  Special  Election  in  the  Town  of  Granville,  New  York, 
under  Section  16  of  the  Liquor  Tax  Law  and  the  Acts  Amenda- 
tory Thereof. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  and  John  W.  Edwards,  Appellants. 

Resubmission   to  the   electors  of  a   town   of  the   local   option   questions — 

Waiver  of  the  objection  that  a  motion  noticed  before  a  county  judge 

was   made   before   the   County   Court   held   by    a  judge  of  another 

county — What  order  is  a  court  order  and  what  a  judge's  order — 

Proper   procedure  on   a  motion   to    intervene — Omission,  from   the 

submission  of  the  fourth  question,  of  the  words  "if  the  majority  of 

the  votes  cast  on  the  first  question  submitted  are  in  the  negative." 

A  court  order  should  have  a  caption  reciting  the  time,  place  and  term  ol 

court.    A  judge's  order,  however,  is  not  vitiated  because  it  contains  such 

a  caption,  as  the  caption  may  be  treated  as  surplusage.     The  body  of  an 

order  may  be  examined  for  the  purpose  of  determining  whether  it  was 

made  by  a  court  or  a  judge. 

A  petition,  for  the  resubmission  to  the  electors  of  a  town  in  Washington 
county  of  the  local  option  questions  specified  in  section  16  of  the  Liquor 
Tax  Law  with  respect  to  the  sale  of  liquors,  was  addressed  to  "the  County 
Judge  of  the  County  of  Washington."  When  the  proceeding  came  on  for  a 
hearing  the  parties  found  that  the  county  judge  of  Washington  county  was 
absent,  but  that  a  regularly  constituted  County  Court  presided  over  by  the 
county  judge  of  Saratoga  county  was  in  session.  The  parties,  without 
objection  that  the  petition  was  addressed  to  the  county  judge,  voluntarily 
submitted  the  matter  to  the  court  upon  the  merits.  An  order  directing 
the  resubmission  of  the  questions  was  granted,  the  caption  of  which  was 
"County  Court,  Washington  County.  Hon.  Nash  Rockwood,  County  Judge 
of  Saratoga  County,  presiding."  The  body  of  the  order  contained  a  recital 
that  the  county  judge  of  Saratoga  county  had  been  called  upon  and 
requested  to  hold  the  present  term  for  the  county  judge  of  Washington 
county,  and  that  the  county  judge  of  Saratoga  county  was  in  said  county 
for  the  purpose  of  holding  said  court  pursuant  to  such  request.  At  the 
foot  of  the  order  was  a  further  recital  that  the  order  was  made  at  a 
Special  Term  held  in  and  for  the  county  of  Washington  at  the  chambers 
of  the  county  judge  of  that  county. 

Held,  that  the  parties  must  be  deemed  to  have  waived  the  presentation 
of  the  matter  to  the  county  judge  of  Washington  county,  and  to  have 
voluntarily  submitted  the  controversy  to  the  County  Court  of  that  county; 
That  the  order  directing  the  resubmission  should  be  deemed  a  court 
order,  and  that  Washington  County  Court  held  by  the  county  judge  of 
Saratoga  county  had  jurisdiction  to  make  it. 
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8emX)le,  that  if  the  order  was  a  Judge's  order,  the  county  judge  ot 
Saratoga  county  had  no  authority  to  make  it. 

A  motion  by  electors  and  taxpayers  of  the  town  to  intervene  in  such  a 
proceeding  is  properly  denied  where  they  gave  no  notice  of  the  motion  and 
made  no  formal  application  to  intervene  except  by  appearance  at  the 
hearing. 

Where  it  appears  that  the  four  propositions  to  be  voted  upon  by  the 
electors  were  submitted  in  the  language  of  section  16  of  the  Liquor  Tax 
Law,  with  the  exception  that  there  was  omitted  from  the  4th  proposition 
the  following  phrase:  "If  the  majority  of  the  votes  cast  on  the  first  ques- 
tion submitted  are  in  the  negative,"  a  resubmission  of  the  propositions 
will  be  ordered. 

Appeal  by  Patrick  W.  Cullinan,  as  State  Commissioner  of 
Excise  of  the  State  of  New  York,  and  another,  from  an  order  of 
the  County  Court  of  Washington  county,  entered  in  the  office  of 
the  clerk  of  the  county  of  Washington  on  the  9th  day  of  December, 
1903,  directing  a  resubmission  of  the  local  option  questions  to  the 
voters  of  the  town  of  Granville,  and  refusing  leave  to  the  appel- 
lant John  W.  Edwards  and  others  to  intervene  in  the  proceeding. 

William  G.   Van  Loon,  lor  the  appellant,  Patrick  W.  Cullinau. 

s.  E.  Eccrts,  for  the  appellant,  John  W.  Edwards. 

J.  A.  Kellogg  and  John  Gilroy,  for  the  respondent.. 

Houghton,  J.:  At  the  town  meeting  in  November,  1903,  in 
pursuance  of  a  proper  petition  therefor,  the  electors  of  the  town 
of  Granville  in  the  county  of  Washington,  voted  upon  the  four 
propositions  specified  in  section  16  of  the  Liquor  Tax  Law  with 
respect  to  the  sale  of  liquors  in  that  town.  The  result  was  a 
majority  against  all  the  propositions  except  for  the  sale  of  liquor 
by  pharmacists  on  physicians'  prescriptions.  A  proper  petition 
for  resubmission  was  filed,  and  the  respondent  Munson  applied  by 
a  petition  addressed  to  "the  County  Judge  of  the  County  of 
Washington"  for  an  order  directing  a  special  town  meeting  to 
"be  held  for  such  purpose.  An  order  for  such  resubmission  was 
granted,  the  heading  of  which  is  "County  Court,  Washington 
County.  Hon.  Nash  Eockwood,  County  Judge  of  Saratoga 
County,  presiding."  In  the  body  of  the  order  it  is  recited  that 
the  Saratoga  county  judge  had  been  called  upon  and  requested 
to  hold  the  present  term  of  the  County  Court,  by  the  Washington 
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county  judge,  and  that  said  Saratoga  county  judge  was  m  said 
county  for  the  purpose  of  holding  said  court  pursuant  to  such 
request,  and  at  the  foot  of  the  order  it  is  further  recited  that  it 
is  made  at  a  Special  Term  held  in  and  for  the  county  of  Washing- 
ton, at  the  chambers  of  the  county  judge  of  that  county. 

The  jurisdiction  of  the  Saratoga  county  judge  to  make  this 
order  is  assailed  on  the  appeal,  although  no  objection  was  made 
thereto  on  the  hearing.  If  the  order  must  be  treated  as  a  judge's 
order  we  think  the  point  is  well  taken.  Section  342  of  the  Code 
of  Civil  Procedure,  which  provides  that  if  a  county  judge  for  any 
cause  is  incapable  of  acting  in  a  special  proceeding  pending 
before  him,  a  certificate  to  that  effect  shall  be  made,  relates  to  tke 
transferring  of  such  proceeding  for  disability  to  some  justice  of 
the  Supreme  Court  within  his  judicial  district.  (  Matter  of 
Munger,  10  App.  Div.  347.)  The  provisions  of  sections  52  and  53 
of  the  Code  of  Civil  Procedure  seem  to  contemplate,  in  case  of 
inability  on  the  part  of  the  county  judge  to  act,  that  the  proceed 
ing  shall  be  transferred  to  a  like  officer  in  an  adjoining  county, 
who  shall  proceed  thereon  as  though  the  proceeding  were  origin- 
ally brought  in  his  own  jurisdiction.  But  we  are  inclined  to  the 
opinion  that  the  order  must  be  sustained  as  a  court  order.  Sec- 
tion 14  of  article  6  of  the  Constitution  provides  that  "  a  county 
judge  of  any  county  may  hold  County  Courts  in  any  other  county 
when  requested  by  the  judge  of  such  other  county."  Section  10 
of  the  Liquor  Tax  Law  provides  that  an  order  such  as  the  one  in 
question  may  be  made  by  the  Supreme  Court  or  County  Court,  or 
a  justice  or  judge  thereof,  respectively.  There  were,  therefore, 
four  tribunals  before  which  a  party  could  bring  proceedings  for 
such  an  order.  This  same  section  of  the  Liquor  Tax  Law  provides 
that  notice  of  application  for  such  order  need  be  given  to  no 
one  except  the  State  Commissioner  of  Excise.  The  petition  for 
the  order,  made  by  the  respondent  Munson,  was  addressed  to  the 
county  judge  of  Washington  county,  and  regular  notice  was  given 
to  the  State  Commissioner  of  Excise  of  the  application,  and  he 
appeared  by  attorney.  On  that  appearance  both  parties  to  the 
proceeding,  being  represented  by  counsel  and  being  of  full  age, 
found  the  county  judge  absent,  but  they  found  also  a  regularly 
constituted  County  Court  in  session  having  jurisdiction  of  the 
subject-matter.  They  voluntarily  submitted  the  matter  to  it  upon 
the  merits,  without  objection  that  the  petition  was  addressed  to 
the  county  judge.     It  was  competent  for  the  parties  to  appear 
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before  one  of  the  tribunals  specified  in  the  Liquor  Tax  Law  with- 
out notice,  and  on  papers  which  they  chose  to  use  whatever  their 
verbiage  may  have  been.  Having  done  this,  we  think  that  the 
parties  must  be  deemed  to  have  waived  presentation  of  the  matter 
to  the  county  judge  of  Washington  county,  and  to  have  volun- 
tarily submitted  the  controversy  to  the  County  Court  of  that 
county.  This  being  so,  it  remains  to  consider  whether  or  not 
the  order  appealed  from  can  be  deemed  a  court  order  rather  than 
a  judge's  order.  A  court  order  should  have  a  caption  reciting 
the  time  and  place  and  term  of  court.  A  judge's  order,  however, 
is  not  vitiated  because  it  contains  such  a  caption,  for  the  caption 
may  be  treated  in  such  a  case  as  surplusage.  (Phinney  v.  Bros 
chell,  19  Hun,  116,  affd.,  80  N.  Y.  544 ;  Matter  of  Knickerbocker 
Bank,  19  Barb.  602.)  And  the  body  of  the  order  may  be  looked 
into  for  the  purpose  of  determining  whether  it  was  made  by  a 
court  or  by  a  judge.  (Phinney  v.  Broschell,  80  N.  Y.  546;  Borth- 
wicli  v.  Howe,  27  Hun,  505.)  The  order  involved  in  the  latter  case 
was  one  discharging  an  imprisoned  debtor,  the  proceedings  for 
which  were  required  by  statute  to  be  brought  in  the  County 
Court.  The  debtor's  petition  was  addressed  to  the  county  judge 
by  name,  but  it  was  presented  to  the  County  Court  and  acted  upon 
at  a  term  of  court.  The  order  was  held  good  and  that  naming 
the  judge  did  not  deprive  the  court  of  jurisdiction.  While  the 
practice  is  bad  and  should  not  be  followed,  our  conclusion  is  that 
the  recital  in  the  body  of  the  order  that  it  was  made  at  a  Special 
Term  of  the  court,  gives  it  that  character  and  that  it  must  be 
deemed  a  court  order. 

And  we  think  the  order  for  resubmission  and  directing  a  special 
town  meeting  therefor  was  proper.  The  four  propositions  to  be 
voted  upon  were  submitted  in  the  language  of  section  16  of  the 
Liquor  Tax  Law,  except  the  fourth  from  which  was  omitted  the 
phrase  at  the  end  thereof,  "  if  the  majority  of  the  votes  cast  on 
the  first  question  submitted  are  in  the  negative."  The  first  ques- 
tion related  to  selling  liquor  to  be  drunk  on  the  premises  where 
sold.  The  omission  of  the  proviso  might  very  well  have  misled 
a  voter  who  desired  the  sale  of  liquor  in  the  town  into  voting  for 
the  first  proposition  and  voting  against  the  fourth  proposition 
which  provided  for  the  selling  of  liquor  by  hotelkeepers  only. 
When  the  excise  questions  are  presented  to  the  voters  of  a  town, 
the  elector,  if  he  votes  at  all,  must  first  determine  whether  he  is 
against  the  sale  of  liquor  in  any  form,  or  whether  he  is  in  favor 
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of  selling  liquor  to  be  drunk  on  the  premises,  or  by  measure  and 
not  to  be  drunk  on  the  premises,  or  by  pharmacists  on  physicians' 
prescriptions,  and  lastly  by  hotelkeepers  alone.  If  he  is  in  favor 
of  all  of  the  propositions  he  votes  them  all  except  the  fourth.  Bui 
a  large  class  of  voters  may  be  in  favor  of  the  sale  of  liquors  by 
hotels  only.  They  could  vote  for  the  first  proposition  and  thus 
under  the  provisions  of  subdivision  1  of  section  11  of  the  Liquor 
Tax  Law  give  hotelkeepers  the  right  to  a  license,  but  by  doing  that 
they  would  also  be  voting  in  favor  of  licenses  to  saloons.  Such 
electors  should  have  it  distinctly  placed  before  them  that  in  case 
the  first  proposition  should  be  defeated  they  then  could  have  the 
privilege  of  voting  for  license  to  hotelkeepers  only.  The  omission 
of  the  proviso  contained  in  the  statute  from  the  ballot  might  have 
deprived  many  voters  of  this  knowledge  and  so  led  them  into 
voting  contrary  to  their  intention. 

On  the  hearing  of  the  matter  appellant  Edwards  and  various 
electors  and  taxpayers  of  the  town  asked  to  intervene  and  be 
made  parties  to  the  proceeding.  Whether  this  should  have  been 
permitted  or  not,  their  manner  of  procedure  was  such  that  the 
court  properly  denied  their  application.  No  notice  was  given 
and  no  formal  application  made  except  by  appearance  at  the  hear- 
ing; but  no  harm  was  done  in  any  event,  for  the  court  allowed 
them  to  be  heard,  submit  affidavits,  which  form  a  part  of  the 
record,  and  to  file  a  brief. 

On  the  argument  the  court  was  informed  that  no  special  town 
meeting  under  the  order  had  been  held  and  that  the  time  fixed 
therefor  had  passed. 

The  order  should  be  affirmed  and  remitted  to  the  County  Court 
of  Washington  county  for  the  purpose  of  fixing  the  time  for  hold- 
ing such  special  town  meeting. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements 
against  the  appellant  Cullinan,  and  proceeding  remitted  to  the 
County  Court  of  Washington  county  for  the  purpose  of  fixing 
time  for  holding  special  town  meeting. 
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Third  Appellate   Department,   May  Term,  1904.   Reported.  95  App.  Div.  28. 

In  the  Matter  of  the  Application  of  George  Rice,  Respondent,  for 
a  Special  Election  in  the  Town  of  Greenwich,  New  York,  under 
Section  16  of  the  Liquor  Tax  Law,  and  the  Acts  Amendatory 
Thereof. 

Patrick  W.  Cullinan,  us  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant. 

Resubmission  to   the   electors   of   a   town   of  the   local   option   questions — 

What  omission  from  the  questions  asked  does  not  require  it — Failure 

to  file  a  certified  copy  of  the  petition  in  the  county  clerk's  office — To 

what   case  such    provision   applies — The   reason   for  such  filing   has 

ceased — A  substantial   compliance  as  to  time   is  sufficient — Burden 

of  showing  that  the  requisite  signatures  were  attached — Form  of  the 

petition  as  to  the  questions  to  be  submitted. 

Where  the  ballot  tor  the  submission  to  the  electors  of  a  town  of  the 

local  option  questions  specified  in  section  16  of  the  Liquor  Tax  Law  sets 

forth  the  various  questions  in  the  language  of  the  statute  except  that,  in 

the  heading  of  the  4th  proposition,  the  word  "only"  is  omitted  so  that  the 

question  reads  "Selling  liquor  by  hotel  keepers,"  instead  of  "Selling  liquor 

by  hotel  keepers  only,"  the  omission  does  not  require  a  resubmission  of 

the    propositions    to    the    electors,    when    it    appears    that    the    various 

propositions  were  fully  explained  in  the  body  of  the  ballot. 

The  provision  of  section  16  of  the  Liquor  Tax  Law  providing  that  the 
town  clerk  shall,  within  five  days  after  the  receipt  by  him  of  the  petition 
for  the  submission  of  the  local  option  questions,  file  in  the  county  clerk's 
office  a  certified  copy  of  such  petition,  only  applies  when  the  local  option 
propositions  are  to  be  submitted  at  the  time  of  holding  a  general  election, 
and  was  inserted  for  the  purpose  of  enabling  the  county  clerk  to  prepare 
■the  ballots. 

The  reason  for  this  requirement  of  the  section  no  longer  exists  as 
section  86  of  the  Election  Law  (Laws  of  1896,  chap.  909,  as  amended  by 
chap.  405  of  the  Laws  of  1902)  provides  that  the  town  clerk  shall  furnish 
the  ballots  for  town  propositions  even  though  the  town  meeting  be  held 
on  a  general  election  day. 

Semlle,  that  even  if  the  provision  be  still  in  force,  the  filing  of  a  certified 
copy  of  the  petition  in  the  county  clerk's  office  on  the  seventh  day  after 
its  receipt  by  the  town  clerk  and  more  than  twenty  days  prior  to  the 
election  constitutes  a  substantial  compliance  with  the  statute. 

On  a  motion  for  a  resubmission  of  the  local  option  propositions  to  the 
electors,  the  burden  of  showing  that  the  original  petition  did  not  have 
attached  thereto  the  requisite  number  of  signatures  rests  upon  the  moving 
iparties. 

A  petition  stating  that  the  petitioners  "request  the  submission  at  the 
next  biennial  town  meeting     "■     *     *     of  the  several  questions  in  relation 
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to  the  sale  of  liquors  in  the  town  of  Greenwich  aforesaid,  as  provided  by 
section  16  of  the  .Liquor  Tax  Law,"  states  the  questions  to  be  submitted 
with  sufficient  plainness  to  satisfy  the  requirements  of  the  statute. 

Appeal  by  Patrick  \V.  Cullinan,  as  State  Commissioner  of 
Excise  of  the  State  of  New  York,  from  an  order  of  the  County 
Court  of  Washington  county,  bearing  date  the  9th  day  of  Decem- 
ber, 1903,  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Washington,  directing  a  resubmission  of  the  local  option  ques- 
tions to  the  voters  of  the  town  of  Greenwich. 

William  G.  Van  Loon,  for  the  appellant. 

J.  A.  Kellogg  and  Herbert  Tan  Kirk,  for  the  respondent. 

Houghton,  J. :  The  order  appealed  from  was  made  at  the  same 
time  and  under  the  same  circumstances  as  the  order  in  Matter  of 
Munsoti  (95  App.  Div.  23),  and  the  conclusions  and  reasons 
stated  in  the  opinion  therein  with  respect  to  the  character  and 
validity  of  the  order  apply  to  this  case.  But  there  were  no  such 
errors  in  the  submission  of  the  excise  questions  to  the  voters  of 
the  town"  of  Greenwich  as  existed  in  that  case,  and  this  order 
must  be  reversed. 

The  various  questions  were  properly  printed  upon  the  ballots 
in  the  words  of  section  16  of  the  Liquor  Tax  Law,  except  that  in 
the  heading  of  the  4th  proposition  the  word  "  only  "  was  omitted, 
so  that  the  question  read :  "  Question  4.  Selling  liquor  by  hotel- 
keepers,"  instead  of  "  Selling  liquor  by  hotel  keepers  only."  In 
the  body  of  the  question,  however,  appeared  the  words,  "  but  only 
in  connection  with  the  business  of  keeping  a  hotel."  This  was 
not  such  an  omission  as  misled  the  voter.  The  various  proposi- 
tions were  stated  with  proper  headings :  First,  selling  liquor  to  be 
drunk  on  the  premises  where  sold ;  second,  selling  liquor  not  to  be 
drunk  on  the  premises  where  sold ;  third,  selling  liquor  as  a  phar- 
macist on  a  physician's  prescription ;  and,  fourth,  as  above  stated. 
Following  the  various  headings  were  the  words  of  the  statute 
explaining  in  what  manner  sales  under  the  various  headings  were 
allowed.  The  omission  of  the  word  "  only  "  in  the  caption  is  too 
trivial,  in  view  of  the  full  explanations  contained  in  the  various 
propositions  printed  on  the  ballot,  to  make  the  vote  a  nullity,  or 
so  irregular  as  to  require  a  resubmission. 
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The  further  defect  alleged  is  that  the  town  clerk  with  whom  the 
original  petition  was  filed  failed  to  file  a  certified  copy  in  the 
clerk's  office  in  the  county  of  Washington  within  five  days  of  its 
receipt  by  him.  The  vote  was  had  on  the  third  day  of  November, 
and  the  original  petition  was  filed  in  the  town  clerk's  office  on  the 
fifth  day  of  October,  and  on  the  twelfth  a  certified  copy  was 
received  and  filed  in  the  Washington  county  clerk's  office.  The 
provision  of  section  16  of  the  Liquor  Tax  Law  with  respect  to 
filing  a  certified  copy  of  the  petition  in  the  county  clerk's  office, 
applies  only  when  the  excise  questions  are  to  be  submitted  at  the 
time  of  holding  a  general  election.  The  reason  for  the  filing  of 
such  certified  copy  of  the  petition,  evidently,  was  that  the  county 
clerk  might  prepare  the  ballots.  Where  a  town  election  is  held 
on  the  day  of  a  general  election,  the  furnishing  of  the  ballots 
therefor  devolves  upon  the  county  clerk,  which  might  be  said  to 
include  the  furnishing  of  ballots  for  the  local  option  questions. 
But  by  chapter  405  of  the  Laws  of  1902,  section  86  of  the  Election 
Law  (Laws  of  1896,  chap.  909)  was  amended  by  providing  that 
even  where  the  town  meeting  was  held  on  a  general  election  day, 
ballots  for  town  propositions  should  be  provided  by  the  town  clerk 
in  like  manner  as  though  the  town  meeting  was  held  at  another 
time.  The  reason,  therefore,  for  the  direction  in  the  Liquor  Tax 
Law  for  filing  the  certified  copy  of  the  petition  for  submission  of 
the  excise  questions  with  the  county  clerk  failed,  for  he  was  no 
longer  required  to  furnish  the  ballots  to  be  voted  upon  such  propo- 
sitions. In  addition,  the  certified  copy  of  the  petition  was  in  fact 
filed  more  than  twenty  days  prior  to  the  taking  of  the  vote.  The 
same  section  which  requires  the  filing  of  a  certified  copy  of  the 
petition  requires  that  the  town  clerk  shall,  at  least  ten  days  before 
the  town  meeting,  cause  notice  of  the  fact  that  local  option  ques- 
tions will  be  submitted  to  be  printed  and  posted  in  at  least  four 
public  places  of  the  town.  Notwithstanding  a  similar  provision  in 
the  Town  Law  (Laws  of  1890,  chap.  569,  §  32,  as  renumbered  from 
§  34  by  Laws  of  1897,  chap.  481),  the  fourth  department,  in 
People  ex  rel.  Crane  v.  Chandler  (41  App.  Div.  178),  held  that  a 
notice  of  four  days  was  a  substantial  compliance  with  the  statute 
and  did  not  necessitate  a  resubmission  of  the  question  to  the 
electors  at  a  special  town  meeting.  Much  less  does  the  error  here 
complained  of  demand  a  resubmission. 

It  is  further  urged  that  it  does  not  appear  on  the  face  of  the 
original  petition  that  the  signatures  attached  thereto  constitute 
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ten  per  centum  of  the  votes  cast  at  the  next  preceding  general 
election.  We  do  not  think  it  is  necessary  for  the  petition  to  show 
this.  If,  in  fact,  ten  per  cent,  did  not  request  the  submission  of 
the  local  option  questions,  the  petition  would  be  a  nullity.  The 
burden,  we  think,  was  upon  those  attacking  the  vote  to  show,  as 
matter  of  fact,  that  the  petition  did  not  contain  the  requisite 
number  of  signatures.  This  the  respondent  has  failed  to  do,  and 
in  view  of  the  proposition  having  been  submitted  by  the  public 
authorities  having  charge  of  the  election,  it  must  be  presumed 
that  a  sufficient  number  signed  the  petition. 

It  is  also  urged  that  the  petition  did  not  plainly  state  the  ques- 
tions to  be  submitted.  The  language  used  was,  "  request  the  sub- 
mission at  the  next  biennial  town  meeting  *  *  *  of  the 
several  questions  in  relation  to  the  sale  of  liquors  in  the  town  of 
Greenwich  aforesaid,  as  provided  by  section  16  of  the  Liquor  Tax 
Law."  We  think  this  was  sufficient.  There  was  no  occasion  for 
setting  forth  in  full  the  questions  contained  in  section  16  of  the 
Liquor  Tax  Law.  That  act  was  a  public  act  and  provided  what 
questions  and  in  what  manner  they  should  be  submitted  to  the 
electors  of  the  town,  and  reference  to  the  law,  and  the  subject  aa 
contained  in  the  petition,  we  think,  was  sufficient.  There  could 
be  no  mistake  about  what  was  intended,  and  no  one  could  be  mis- 
led as  to  what  was  asked.  The  petition  was  the  means  of  putting 
the  town  officer  in  motion,  so  that  proper  ballots  might  be  pre- 
pared and  the  questions  voted  upon. 

The  order  directing  a  resubmission  is  reversed,  with  ten  dollars 
coolji  and  printing  disbursements. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements 
against  the  respondent. 


366  Decisions  Relating  to 


Third  Appellate  Department,  May,  1904.  Reported.  95  App.  Div.  620. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  John  Devlin  and  The  Fidel- 
ity and  Casualty  Company  of  New  York,  Respondents. 

William  G-.  Van  Loon,  for  appellant. 

"The  motion  to  direct  a  verdict  in  favor  of  the  plaintiff  should 
have  been  granted;  proof  of  knowledge  of  gambling  by  the  certifi 
cate  holder  is  immaterial.  ( Cullinan  v.  Parker,  84  App.  Div.  296, 
affd.  177  N.  Y.  573 ;  Lyman  v.  Shenandoah  Social  Club,  39  App. 
Div.  459;  Cullinan  v.  Kuch,  177  N.  Y.  303;  Cullinan  v.  Sisto,  87 
App.  Div.  631;  Lyman  v.  Gramercy  Club,  39  App.  Div.  661; 
Lyman  v.  Kurtz,  166  N.  Y.  274.)  The  verdict  of  the  jury  should 
have  been  set  aside  as  contrary  to  law  and  against  the  weight  of 
evidence.  {Slater  v.  Dretcher,  55  N.  Y.  State  Rep.  172;  Cohn  v. 
Goldman,  76  N.  Y.  284 ;  Tate  v.  McCormack,  23  Hun,  218 ;  Kilpat- 
rick  v.  Bank,  5  N.  Y.  Supp.  960 ;  Young  v.  Sloane,  77  Hun,  395 : 
Macy  V.  Wheeler,  30  N.  Y.  231;  Barrett  v.  Third  Ave.  R.  R.  Co., 
45  N.  Y.  628;  Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  79  N.  Y.  506; 
Banmon  v.  McCrane,45  N.  Y.  Superior,  517;  Ludewan  v.  Third  Ave. 
R.  R.  Co.,  30  App.  Div.  520 ;  Merchants'  Nat.  Bank  v.  Barnes,  172 
N.  Y.  618 ;  Goldsmith  v.  Ry.  Co.  1  App.  Div.  309 ;  Bellow  v.  Same, 
2  App.  Div.  313;  Reynolds  v.  N.  T.  C.  d-  H.  R.  R.  Co,  20  App.  Div. 
339 ;  Pierce  v.  Met.  St.  Ry.  Co.,  21  App.  Div.  427 ;  Fick  v.  Met.  St. 
Ry.Co.,  26  App.  Div.  84;  Eaare  v.  T.  S.  &  I.  Co.,  139  N.  Y.  369.) 

Verdict  of  jury  showed  mistake  as  prejudice,  and  should  have 
been  set  aside.  (Sweetman  v.  Prince,  62  Barb?  256,  rev'd  on 
other  grounds,  26  N.  Y.  224 ;  Bigelow  v.  Earwitz,  40  State  Rep. 
580 ;  Schmidt  v.  Brown,  80  Hun,  183 ;  Corning  v.  Troy  Iron  Fac- 
tory, 44  N.  Y.  577;  Macy  v.  Wheeler,  30  N.  Y.  231;  Beckwith  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  64  Barb.  299 ;  Heritage  v.  Hall,  33  Barb. 
347;  Matter  of  Lyman  v.  Veeder,  29  Misc.  525.) 

The  positive  testimony  that  a  fact  occurred  is  entitled  to  more 
weight  than  negative  testimony  in  relation  to  same  fact.  (Fealy 
v.  Bull,  163  N.  Y.  397;  Culhane  v.  Railway  Co.,  60  N.  Y.  133;  Mc- 
Eeever  v.  Railway  Co.,  88  N.  Y.  667 ;  Elwood  v.  Western  Union 
Tel.  Co.,  45  N.  Y.  549 ;  Kavanaugh  v.  Wilson,  75  N.  Y.  179 ;  CuV 
hanc  v.  -V.  Y.  C.  &  C.  R.  R.  Co.,  60  N.  Y.  133;  Culhane  v.'  City 
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«/  iVew  York,  67  Barb.  562;  Tolman  v.  Syracuse,  27  Htm,  325; 
Chapman  v.  Railway  (Jo.,  14  Hun,  484 ;  Taylor  v.  L.  /.  ify.  Co.,  Hi 
App.  Div.  1.) 

</o7m  H.  Booth,  for  respondent  Devlin. 

Certificate  holder  is  liable  for  his  own  acts  and  those  of  his 
agent,  but  not  for  those  of  a  stranger,  committed  without  the 
knowledge  or  assent  of  himself  or  his  agent.  (Cullman  v.  Nieder- 
stein,  88  App.  Div.  6.)  The  jury  was  justified  in  finding  that 
neither  certificate  holder  or  his  agent  knew  that  a  portable  slot 
machine  had  been  placed  on  the  office  counter  while  the}  were 
elsewhere  about  the  premises  for  a  short  time,  or  suffered  it  to 
remain  and  be  operated  upon  there. 

Nadal  &  Carrere,  for  respondent  The  Fidelity  and  Casualty  Co. 

Plaintiff's  motion  for  direction  of  verdict  was  properly  denied. 
(McDonald  v.  Met.  St.  By.  Co.,  167  N.  Y.  66.)  The  question  of 
suffering  or  permitting  "gambling"  was  properly  left  to  the  jury. 
(Gregory  v.  U.  S.,  17  Blatch,  325;  Collinsville  v.  Scanlon,  58  III. 
221.) 

The  refusal  to  set  aside  the  verdict  was  proper.  (Swalsky  v. 
P.  R.  R.  Co.,  57  N.  Y.  Supp.  775 ;  Cushman  v.  DeMaille,  46  App. 
Div.  379;  Jarchover  v.  Dry  Dock  dc.  R.  R.  Co.,  54  App.  Div.  238; 
Jenks  v.  Van  Brant,  6  N.  Y.  Civ.  Proc.  159 ;  Suhrade  v.  Third  Av-j. 
Railway  Co.,  14  App.  Div.  361 ;  Silverman  v.  Dry  Dock  &c.  R.  R. 
Co.,  69  App.  Div.  22.) 

Judgment  and  order  unanimously  affirmed,  with  one  bill  of 
costs  to  respondents,  with  disbursements  of  both. 

No  opinion. 
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Supreme  Court,  Kings  Special  Term,  June,  1904.  Reported.  44  Misc.  1. 
Peter  Hale,  v.  Joseph  Burns,  Defendant. 

Injunction — Police    captain     permanently    restrained    from     keeping    his 

officers  in  a  licensed  saloon,  and  in  a  dining  room  above  it  conducted 

by    the    saloon    proprietor    in    connection    with    it,    upon    his    mere 

suspicion  that  gambling  is  being  carried  on  upon  the  dining  room 

floor. 

A  police  captain  who  keeps  his  officers  stationed  in  a  licensed  saloon 

and  in  a  dining  room  on  the  floor  above  conducted  by  the  saloon  proprietor 

in  connection  with  the  saloon,  upon  his  mere   suspicion  or  claim  that 

gambling  is  being  carried  on  in  a  room  on  that  floor,  rented  of  the  saloon 

proprietor  by  an  incorporated  social  club,  which  officers  interfere  with 

people  coming  in,  sometimes  forbid  or  prevent  them  from  going  up  to  the 

dining  room  floor,  prevent  butchers,  who  have  leased  a  dressing  room  on 

that  floor  from  entering  it — all  to  the  great  damage  of  the  proprietor — is 

guilty  of  trespass  and,  at  the  suit  of  the  proprietor  of  the  saloon,  the  police 

captain  will  be  permanently  restrained  from  the  further  commission  of 

such  trespasses  on  the  premises. 

Suit  for  an  injunction  to  restrain  the  defendant,  who  is  a  cap- 
tain of  police,  from  a  continual  trespass  on  the  plaintiff's  premi- 
ses.    Motion  for  a  permanent  injunction. 

Louis  H.  Reynolds  for  plaintiff. 

John  F.  O'Brien  for  defendant. 

Gatnor,  J. :  The  facts  disclosed  in  this  case  by  the  complaint 
and  affidavits  are  undisputed  in  all  essentials,  and  it  is  only 
necessary  to  state  them  to  show  the  outrageous  criminal  lawless- 
ness being  practiced  against  the  plaintiff  by  this  captain  of  police. 
The  plaintiff  has  a  saloon  and  restaurant  at  193  Washington 
street,  opposite  Washington  market,  in  the  borough  of  Manhattan. 
He  is  licensed  by  the  State.  His  saloon  is  on  the  ground  floor 
and  his  eating  room  on  the  second  floor.  Adjoining  the  eating 
room  is  a  toilet  room  for  women  patrons.  Another  room  on  the 
second  floor  is  leased  of  him  by  butchers  who  have  stalls  in  Wash- 
ington market.  They  use  it  as  a  clothes  room  and  dressing  room, 
needing  such  a  place  near  their  business.  Since  February  1, 19<U, 
tiie  defendant  has  kept  police  officers,  most  of  the  time  two,  in 
*he  plaintiff's  place  every  day  from  midday  until  it  is  closed  at 
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night.  They  stand  about,  loiter  at  the  women's  toilet  room,  sit 
in  the  dining  room,  interfere  with  people  who  come  in,  sometimes 
forbid  them  to  go  up  to  the  dining  room  floor,  and  sometimes 
prevent  them,  and  also  forbid  and  prevent  the  butchers  irom 
entering  their  clothes  room.  The  result  is  that  the  butchers  have 
given  up  their  room,  and  the  plaintiff's  business  has  greatly  fallen 
off.  He  has  repeatedly  requested  the  officers  to  leave  his  place, 
but  they  have  always  refused,  saying  that  they  were  there  by 
order  of  their  captain  to  watch  that  no  gambling  took  place  there. 
The  plaintiff  also  went  with  his  counsel  to  the  defendant  at  the 
station  house  and  demanded  that  he  withdraw  the  policemen 
from  the  plaintiff's  place,  but  he  refused,  and  said  he  would  keep 
them  there  until  he  drove  the  plaintiff  out  of  his  precinct.  The 
excuse  given  by  the  defendant  in  his  affidavit  for  his  high-handed 
and  lawless  conduct  is  that  he  suspects  that  cards  are  played 
for  money  in  a  room  on  the  same  floor  where  the  plaintiff's  dining 
room  is.  The  room  is  occupied  by  an  incorporated  social  club 
named  the  Sunnyside  Club.  He  says  Matthew  Strip  is  connected 
with  the  club,  and  also  frequents  the  plaintiff's  place.  The  plain- 
tiff has  nothing  to  do  with  this  room,  or  with  the  club.  The 
defendant  has  no  evidence  of  any  gaming  in  the  room  of  the 
club,  or  in  the  plaintiff's  rooms,  and  has  not  arrested  anybody  in 
or  about  the  place,  or  made  a  complaint  before  a  magistrate 
against  any  such  person.  He  is  acting  without  any  warrant  or 
authority  whatever,  and  is  evidently  under  the  dangerous  delusion 
that  he  is  an  official  of  unlimited  powers,  and  free  to  exercise 
force  and  violence  over  any  person  or  place  in  his  precinct.  He 
thinks  he  has  the  right  to  rule  with  a  shillalah  or  policeman's 
club.  He  is  either  grossly  ignorant,  or  else  a  wilful  and  danger- 
ous criminal.  His  acts  clearly  constitute  the  crime  of  oppression, 
and  it  is  fortunate  that  they  have  not  provoked  violence,  and 
even  bloodshed,  for  the  plaintiff  has  the  right  to  resist  them  with 
all  the  force  necessary.  When  the  plaintiff  and  his  counsel  saw 
him  he  also  declared  he  would  drive  Matthew  Strip  and  his 
brother  out  of  his  precinct,  and  would  keep  his  officers  in  the 
plaintiff's  place  so  long  as  he  allowed  the  Strips  to  come  in  there. 
We  read  of  such  official  conduct  in  Russia,  and  profess  to  be 
astonished  over  it,  but  we  have  had  more  of  it  in  the  city  of  New 
York  for  the  last  twenty-five  years,  and  especially  during  the  last 
eight  or  nine  years,  than  there  has  been  in  any  other  place  in  the 
24 
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civilized  world.  Matthew  Strip,  whom  this  police  captain 
assumes  to  drive  out  of  his  precinct,  makes  affidavit  that  he  is 
thirty  years  of  age,  is  married,  has  lived  all  of  his  life  in  the 
borough  of  Manhattan,  and  in  January,  1898,  was  appointed  to 
the  highly  exacting  and  responsible  position  of  chief  index  clerk 
in  the  county  clerk's  office  in  New  York  county,  and  has  ever 
since  held  a  clerkship  in  that  office,  and  that  he  has  nothing 
to  do  with  gambling  in  the  plaintiff's  place  or  in  any  place.  He 
swears  the  defendant  has  a  standing  grudge  against  him  growing 
out  of  past  local  political  contests. 

The  affidavits  of  the  defendant  and  his  policemen  abound  in 
statements  of  common  rumor  and  suspicion  concerning  persons 
who  go  to  the  plaintiff's  place,  and  also  name  some  of  them  as 
having  been  arrested  by  the  police  in  years  gone  by,  but  never 
convicted.  The  defendant  evidently  supposes  that  an  arrest  by 
a  policeman  in  the  City  of  New  York  is  proof  that  the  person 
arrested  is  a  criminal;  but  this  is  not  true  anywhere,  much  less 
in  the  City  of  New  York,  where  thousands  of  grossly  illegal  and 
oppressive  arrests  and  trespasses  have  been  made  yearly  at  the 
instigation  of  police  officials,  especially  in  recent  years.  The 
defendant  denies  that  he  told  the  plaintiff  that  he  would  drive 
him  out  of  the  precinct,  but  the  evidence  that  he  did  so  is  safely 
true.  He  says,  however  (and  it  is  quite  as  lawless),  that  he  did 
state  that  he  would  not  withdraw  his  officers  from  the  plaintiff's 
place  "  until  the  Strips  had  stopped  running  a  gambling  place  " 
there;  and  this  without  having  any  evidence  whatever  that  there 
was  ever  any  gambling  there. 

This  case  was  argued  before  me  two  months  ago,  but  I  have 
refrained  from  deciding  it  so  that  those  in  authority  over  this 
police  captain  might  call  him  to  account  for  his  lawless  conduct, 
and  make  a  decision  here  unnecessary,  for  it  is  irksome  to  have  to 
repeatedly  decide  that  the  police  have  no  right  to  invade  any 
one's  house  or  place  of  business  without  a  warrant  from  a  magis 
trate,  except  in  pursuit  of  a  fleeing  criminal,  or  on  a  call  for  help 
against  violence,  and  the  like.  The  safeguards  against  such 
invasions,  and  against  unlawful  arrests,  which  are  found  in  our 
constitutions  in  this  country,  are  the  warp  and  the  woof  of  our 
system  of  government,  and  of  free  government  everywhere.  Thev 
mark  the  distinction  between  free  government  and  despotism. 
When  they  are  set  at  naught,  free  government  is  gone,  and  govern- 
ment by  force,  or  despotism,  takes  its  place.     Tf  the  police  are 
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suffered  to  invade  and  raid  houses  and  business  places  without, 
warrants,  they  will  inevitably  use  that  as  a  means  of  extorting 
money.  Experience  shows  this  to  be  a  thing  not  open  to  doubt. 
Indeed,  it  is  sufficiently  known  among  us  that  that  is  the  method 
by  which  millions  of  dollars  have  been  extorted  annually  in  the 
City  of  New  York,  and  police  officials  have  been  enabled  to  retire, 
one  after  another,  with  great  wealth.  Such  police  lawlessness 
is  far  more  dangerous  than  all  the  gambling  and  other  vices  com 
bined.  It  brings  in  its  train  all  of  the  vices,  and  debases  govern- 
ment and  society.  The  voters  of  this  city  have  four  times  in  suc- 
cession voted  out  official  control  of  the  city  which  permitted  and 
sometimes  encouraged  such  police  lawlessness,  and  they  will  do 
it  again.  They  have  by  no  means  lost  their  sense  of  the  blessings 
of  free  government.  All  that  most  men  have  is  their  liberty,  and 
their  right  to  vote,  and  while  they  have  the  latter  they  do  not 
propose  to  lose  the  former.  The  notion  that  the  police,  or  police 
officials,  however  high,  may  violate  the  law  in  their  efforts  or 
pretenses  to  make  others  obey  it,  is  a  most  pernicious  one.  What 
they  cannot  do  by  keeping  within  the  law  themselves,  the  law  does 
not  require  or  suffer  them  to  do  at  all.  -  It  is  not  for  them  to 
try  to  be,  or  pretend  to  be,  stricter  or  better  than  the  law,  or  to 
resort  to  means  which  the  law  regards  as  destructive  of  free 
government,  and  does  not  permit.  The  law  can  be  effectually  and 
permanently  enforced  only  in  a  lawful,  orderly  and  uniform 
manner.  This  is  a  case  in  which  it  is  the  bounden  duty  of  the 
judiciary  to  speak  out  plainly,  after  the  manner  of  judges  in 
England  and  here  from  the  earliest  times.  In  a  free  government, 
the  courts  are  the  guardians  of  the  rights  and  liberties  of  the 
people. 

The  learned  counsel  for  the  defendant  concedes  that  the  acts 
complained  of  are  an  unlawful  trespass,  and  admits  that  the 
limitations  of  the  powers  of  the  police  are  correctly  laid  down  by 
this  court  and  the  Court  of  Appeals  in  the  Olennon.  case  (37  Misc. 
Rep.  1;  175  N.  Y.  45),  and  in  the  Summers  case  (40  Misc.  Rep. 
384).  Invoking,  however,  the  rule  of  equity  that  a  plaintiff  in 
order  to  get  relief  must  come  into  court  with  clean  hands,  he 
claims  that  this  plaintiff's  hands  are  not  clean,  for  which  he  cites 
the  case  of  Weiss  v.  Herlihy  (23  App.  Div.  008).  The  decision 
there  is  by  a  seriously  divided  court,  and  is,  at  best,  it  seems  to 
me,  unauthoritative  except  in  a  case  exactly  the  same.  So  far  as 
this  case  is  concerned,  the  plaintiffs  hands  are  clean ;  and,  indeed, 
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nothing  is  proved  against  him  outside  of  it.  But  if  he  were  a 
man  of  bad  or  inferior  character,  he  would  be  entitled  to  the  pro- 
tection of  the  laws  and  the  courts  in  his  rights.  The  police  can- 
not trample  on  people  on  any  such  ground  as  that.  It  is  not 
for  them  to  adjudge  any  man  to  be  good  or  bad,  but  for  the 
courts.  If  they  claim  that  this  plaintiff  is  a  criminal,  let  them 
bring  him  into  court  on  a  warrant  and  prosecute  him. 

The  motion  is  granted. 


Supreme   Court,    New   York   City   Appellate   Term,   June,    1904.    Reported. 
88  N.  Y.  Supp.  936. 

C.  Henry  Offerman,  et  al.,  v.  Bernard  Beich. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan, 
Eleventh  District. 

Action  by  C.  Henry  Offerman  and  another,  as  receivers  of  the 
Ma  loom  Brewing  Company,  against  Bernard  Reich.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.     Affirmed. 

Argued  before  Freed  man,  P.  J.,  and  MacLean  and  Scott,  JJ. 

Leonard  Bronner,  for  appellant. 

Hamilton  &  Beckett,  for  respondents. 

MacLean,  J. :  It  was  the  custom  of  the  plaintiffs,  as  it  had 
been  of  the  brewing  company,  of  which  they  were  receivers,  for 
the  purpose  of  furthering  business,  to  advance  to  purchasers  of 
beer,  money  for  the  fee  upon  the  liquor  tax  certificate,  and  also 
for  expense  of  procuring  the  bond  required  as  the  condition  for 
a  license,  which  bond  was  commonly  issued  by  a  surety  company 
at  an  expense  of  f  15  to  $20.  "  Because  of  a  conviction  in  the 
place,"  the  surety  company  would  not  give  a  bond  for  one  Lynch, 
a  beer  seller  of  especial  interest  to  the  receivers'  estate  because  of 
a  chattel  mortgage  of  $3,000  theretofore  given  by  Lynch  to  the 
company.  This  bond,  the  defendant,  one  of  its  collectors,  advised 
the  receivers  to  procure  from  other  persons  at  a  cost  of  $800,  of 
which  Lynch  was  to  pay  one-half.  This,  the  receivers  say,  they 
declined  to  do,  although  Reich  strenuously  urged  the  advantages 
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arising  from  the  sale  of  beer,  and  also  to  preserve  the  property 
covered  by  the  mortgage.  The  different  versions  of  their  con- 
versations need  not  be  rehearsed.  The  receivers  advanced  the 
money  for  the  required  tax  certificate,  and  Reich  procured  the 
bond,  as  he  said,  for  $700,  one-half  of  which  he  deducted  upon  his 
own  returns,  $350,  the  amount  sued  for  herein.  Among  the 
matters  urged  for  the  defense,  the  only  one  requiring  con 
sideration  is  that  the  plaintiffs  knew  of  the  procuring  of  the 
bond,  and  its  cost,  and  ratified  the  action  of  defendant  by  there- 
after furnishing  money  for  the  required  tax  certificate  and  taking 
Lynch  as  a  customer.  According  to  their  story,  however,  the 
defendant  was  fully  warned  that  the  receivers  would  not  pay 
any  such  amount,  or  more  than  the  customary  fee  of  the  surety 
company,  and,  if  he  did  pay  more,  he  would  do  it  out  of  his 
own  pocket;  to  which  it  was  suggested  that  some  advantages 
might  accrue  from  his  commissions  on  sales  to  Lynch,  and  from 
sharing  discounts  made  to  that  purchaser.  Even  if  what  the 
defendant  did  was  for  the  benefit  of  the  estate  held  by  the  receiv- 
ers, whether  or  not  they  availed  themselves  of  it,  their  course 
was  not  a  ratification  of  his  conduct,  and  he  could  not  recoup  his 
outlay  by  deducting  it  from  his  indebtedness  to  the  receivers.  If 
the  facts  be  as  narrated  by  them,  and  as  the  learned  justice 
below  has  found,  the  judgment  should  be  affirmed. 
Judgment  affirmed,  with  costs. 


All  concur. 


First  Appellate  Department,  June  Term,  1904.  Reported.  95  App.  Div.  492. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  Daniel  F.  Quinn  and  The 
Fidelity  and  Casualty  Company  op  New  York.  Respondents. 

Liquor  tax  certificate — Action  on  the  bond  given  by  a  hotel  keeper — What 
is  not  a  cross-examination — When  a  party  is  at  liberty  to  claim  that 
questions  relating  to  the  condition  of  the  hotel,  as  to  which  he  has 
already  been  examined  and  cross-examined,  will  incriminate  him. 
Upon  the  trial  of  an  action  brought  by  the  State.  Commissioner  of  Excise 
against  the  principal  and  the  surety  named  in  the  bond  given  by  the 
principal  to  obtain  a  hotel  liquor  tax  certificate,  one  of  the  issues  litigated 
was  whether  the  premises  in  question  constituted  a  hotel  within  the  mean- 
ing of  the  Liquor  Tax  Law. 
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The  principal  in  the  bond  was  called  as  a  witness  by  the  defendants  and 
testified  as  to  the  sale  and  the  condition  of  the  premises.  He  was  cross- 
examined  by  the  plaintiff's  counsel  upon  the  subject  and  after  his  redirect 
examination  the  defendants  rested.  The  plaintiff  then  called  a  special 
agent  of  the  excise  department  who  had  examined  the  premises  seven 
months  after  the  alleged  violation  of  the  law  and  who  produced  a  diagram 
of  the  premises  as  they  existed  at  that  time.  The  plaintiff  then  recalled 
the  defendant  who  was  the  principal  on  the  bond,  and  asked  him  whether 
the  premises  were  in  the  same  condition  at  the  time  the  diagram  was 
made  that  they  were  at  the  time  of  the  alleged  violation.  The  defendant 
objected  to  answering  the  question  on  the  ground  that  his  answer  would 
tend  to  incriminate  him,  and  the  court  sustained  the  objection. 

Held,  that  when  the  plaintiff  recalled  the  defendant  he  made  him  his  own 
witness,  and  that  he  was  then  entitled  to  claim  his  privilege  and  refuse 
to  answer  any  questions  which  would  tend  to  Incriminate  him. 

Appeal  by  the  plaintiff,  Patrick  W.  Cullinaii,  as  State  Commis- 
sioner of  Excise  of  the  State  of  New  York,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day  of 
April,  1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  30th  day  of  March,  1903,  deny- 
ing the  plaintiff's  motion  for  a  new  trial  made  upon  ehe  minutes. 

William  K.  Nrhrnrk,  for  the  appellant. 
James  J.  Walsh,  for  the  respondent  Quinn. 
Charles  G.  Nadal,  for  the  respondent  company. 

Ingraham,  J. :  This  action  was  brought  to  recover  upon  a  bond 
given  by  the  defendants  to  enable  the  defendant  Quinn  to  obtain 
a  liquor  tax  certificate  to  permit  him  to  traffic  in  liquors  at  No. 
623  Eleventh  avenue,  in  the  city  of  New  York.  The  condition  of 
the  obligation  was  "  that  if  the  said  Liquor  Tax  Cei-tificate  applied 
for  is  given  unto  the  said  principal,  and  the  said  principal  will 
not,  while  the  business  for  which  such  Liquor  Tax  Certificate  is 
given  shall  be  carried  on,  *  *  *  violate  any  of  the  provisions 
of  the  Liquor  Tax  Law,  or  any  act  amendatory  thereof  or  supple- 
mentary thereto,  *  *  *  then  the  above  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue." 

The  violation  of  the  law  upon  which  this  action  is  based  was 
that  the  defendant  Quinn  did,  on  Sunday,  February  16,  1902, 
wrongfully  and  unlawfully  sell  liquor  upon  his  premises,  that  day 
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being  Sunday.  In  his  application  for  a  liquor  tax  certificate, 
Quinn  stated  that  the  application  was  made  under  subdivision  1 
of  section  11  of  the  Liquor  Tax  Law  (See  Laws  of  1896,  chap.  112, 
as.  amd.  by  Laws  of  1897,  chap.  312) ;  that  he  carried  on  the  busi- 
ness of  a  hotel  upon  the  premises ;  that  such  hotel  conformed  to 
the  laws,  ordinances,  rules  and  regulations  relating  to  hotels  and 
hotelkeepers ;  that  his  building  contained  at  least  ten  bedrooms 
above  the  basement,  as  required  by  the  Liquor  Tax  Law.  (See 
§  31,  as  amd.  by  Laws  of  1897,  chap.  312.)  Upon  this  application 
and  the  bond  executed  by  the  defendants,  there  was  issued  the 
usual  liquor  lax  certificate.  The  plaintiff  introduced  evidence 
tending  to  show  that  on  Sunday,  the  sixteenth  of  February,  four 
special  agents  of  the  State  Excise  Department  called  at  Quinn's 
liquor  store  and  purchased  whisky,  without  ordering  or  being 
furnished  with  a  meal,  and  there  was  also  evidence  tending  to 
show  that  the  premises  did  not  comply  with  the  provisions  of  the 
statute  as  to  the  requisites  of  a  hotel.  The  plaintiff  then  rested, 
the  defendant  Quinn  introduced  evidence  tending  to  show  that 
these  special  agents  had  come  to  his  place  of  business,  had  ordered 
a  meal,  and  with  that  meal  were  furnished  whisky,  and  that  the 
building  complied  with  the  requirements  of  the  Liquor  Tax  Law. 
Upon  this  testimony  there  was  a  question  of  fact  for  the  jury 
which  was  submitted  to  them  by  a  charge  which  was  unobjection- 
able, and  to  which  no  exception  was  taken ;  and  I  think  the  verdict 
of  the  jury  was  conclusive,  unless  there  was  error  committed 
upon  the  trial  to  which  an  exception  was  taken. 

The  only  exception  in  the  record  which  requires  notice  arises 
from  the  refusal  of  the  court  to  require  the  defendant  Quinn  to 
answer  certain  questions  asked  him  by  the  plaintiff.  Quinn  was 
called  as  a  witness  for  the  defendant  and  testified  as  to  the  sale 
of  the  whisky,  and  as  to  the  premises  upon  which  the  whisky  was 
sold.  He  was  cross-examined  by  counsel  for  the  plaintiff  at  con- 
siderable length  in  relation  to  the  number  of  rooms  in  his  hotel, 
their  size  and  who  occupied  them.  After  a  re-direct  examination 
the  defendants  rested,  whereupon  the  plaintiff  called  as  a  witness 
a  special  agent  of  the  State  Excise  Commissioner,  who  examined 
the  premises  in  October,  1902,  seven  months  after  the  alleged  viola 
tion  of  law.  He  produced  a  diagram  of  the  premises  as  it  existed 
at  the  time  that  he  examined  it.  The  plaintiff  then  recalled  the 
defendant  Quinn  and  asked  him  whether  the  premises  were  in  the 
condition  in  October  that  they  were  in  the  preceding  February,  at 
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the  time  of  the  alleged  violation.  The  defendant  objected  to 
answering  on  the  ground  that  the  answer  would  tend  to  incrimin- 
ate him ;  that  objection  was  sustained  by  the  court,  and  the  plain- 
tiff excepted. 

It  does  not  appear  that  this  was  a  cross-examination  of  the 
defendant.  He  had  been  fully  cross-examined  and  the  defendants 
had  then  rested  their  case.  When  the  plaintiff  recalled  Quinn  as  a 
witness  he  recalled  him  as  his  own  witness,  and  the  witness  was 
then  entitled  to  claim  his  privilege  and  refuse  to  answer  questions 
which  would  tend  to  incriminate  him.  Any  question  which  would 
tend  to  show  that  his  application  for  a  liquor  tax  certificate  was 
false  would  clearly  tend  to  incriminate  the  witness,  as  tending  to 
show  him  guilty  of  perjury  in  swearing  to  the  application  as  well 
as  guilty  of  a  violation  of  the  Liquor  Tax  Law.  ( See  §  34,  subd. 
2,  as  amd.  by  Laws  of  1900,  chap.  367.)  And  while  this,  if  a  part 
of  the  witness'  cross-examination,  he  having  testified  to  the  con- 
dition of  the  premises  upon  the  day  of  the  alleged  violation,  might 
have  been  competent,  the  plaintiff  having  failed  to  ask  that  ques- 
tion upon  cross-examination,  and  then  after  the  defendants  had 
rested,  having  recalled  Quinn  as  a  witness,  thereby  making  him  a 
witness  for  the  plaintiff,  Quinn  was  then  entitled  to  claim  his 
privilege  and  refuse  to  answer  any  question  which  would  tend  to 
criminate  him. 

I  do  not  think,  therefore,  that  it  was  error  for  the  court  to 
allow  the  defendant  Quinn  to  claim  his  privilege  and  refuse  to 
compel  him  to  answer  this  question,  and  as  this  is  the  only  excep- 
tion in  the  case  that  presents  any  question  I  do  not  think  we  would 
be  justified  in  ordering  a  reversal. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Van  BituNT,  P.  J.,  Patterson,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 
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First  Appellate  Department,  June  Term,  1904.  Reported.  95  App.  Div.  598. 

The  People  of  the  State  of  New  York  ex  rel.  A.  Hupfei/s  Sons, 
Respondent  v.  Patrice  W.  Cullinan,  as  State  Commissioner 
of  Excise  of  the-  State  of  New  York,  Appellant. 

Liquor  tax  certificate — Right  to  surrender  it  and  compel  payment  of  the 
rebate — Proof  that  the  Excise  Law  has  not  been  violated. 

An  assignee  of  a  liquor  tax  certificate,  who,  pursuant  to  a  provision 
contained  in  such  assignment,  surrenders  the  certificate  during  the  term 
thereof,  is  not  entitled,  as  a  matter  of  absolute  right,  to  receive  the  rebate 
on  the  certificate  if,  at  the  time  of  the  surrender  thereof,  no  proceeding 
was  pending  against  the  holder  of  the  certificate  for  a  violation  of  the 
Liquor  Tax  Law;  in  order  to  be  entitled  to  the  rebate,  the  assignee  must 
prove  that  the  holder  has  not  violated  any  provision  of  the  Liquor  Tax 
Law  during  the  excise  year  for  which  the  certificate  was  issued. 

If  the  holder  has  been  guilty  of  such  violation,  the  assignee  is  not 
entitled  to  the  rebate  notwithstanding  that,  at  the  time  of  the  surrender 
of  the  certificate,  such  violation  had  not  been  discovered,  or  If  it  had,  that 
no  proceeding  was  then  pending  against  the  certificate  holder  on  account 
thereof. 

The  relation  which  exists  between  the  holder  of  a  liquor  tax  certificate 
and  the  State  is  contractual  and  is  subject,  in  disposition  of  rights  there- 
under, to  the  establishment  of  a  right  to  recover  pursuant  to  the  terms  of 
the  statute. 

Appeal  by  the  defendant,  Patrick  W.  Cullinan,  as  State  Com- 
missioner of  Excise  of  the  State  of  New  York,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
15th  day  of  April,  1904,  granting  the  relator's  motion  for  a  per- 
emptory writ  of  mandamus  to  compel  the  State  Commissioner  of 
Excise  to  prepare  and  execute  two  orders  for  the  payment  of  a 
rebate  claimed  to  be  due  upon  the  surrender  of  a  liquor  tax 
certificate. 

Herbert  H.  Kellogg,  for  the  appellant. 

Abraham  Benedict,  for  the  respondent. 

Hatch,,  J.:  It  appeared  by  the  petition  presented  to  the 
Special  Deputy  Commissioner  of  Excise  by  the  respondent  that  a 
liquor  tax  certificate  was  issued  in  April,  1903,  to  Mary  Stark; 
that  the  same  was  thereafter  duly  assigned  to  the  relator,  which 
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assignment  contained  a  provision  authorizing  the  relator  to  make 
a  surrender  of  the  certificate  and  collect  any  rebates  due  thereon. 
It  was  further  averred  that  prior  to  November  1,  1903,  Mary 
Stark  ceased  to  traffic  in  liquor  and  thereupon  delivered  the 
certificate  to  the  relator,  who,  on  November  2,  1903,  surrendered 
such  certificate  to  the  Special  Deputy  Commissioner  of  Excise 
who  issued  the  same,  and  demanded  the  issuance  of  receipt  for 
the  payment  of  the  rebate  for  the  unexpired  term  of  the  certificate 
pursuant  to  the  provisions  of  section  2G  of  the  Liquor  Tax  Law 
(Laws  of  1896,  chap.  112,  as  amended  by  Laws  of  1903,  chap.  486). 
The  Special  Deputy  Commissioner  of  Excise  thereupon  issued  the 
duplicate  receipts  provided  for  in  said  section,  and  upon  demand 
for  payment  thereunder  the  State  Commissioner  of  Excise  refused 
to  issue  the  orders  authorizing  payment,  whereupon  this  proceed- 
ing was  instituted. 

The  return  to  the  petition  upon  which  the  writ  was  granted  put 
in  issue  the  averment  of  the  relator  that  Mary  Stark  and  all 
persons  under  her  voluntarily  ceased  to  traffic  in  liquor  for  the 
term  for  which  the  tax  was  paid  under  the  certificate.  It  also 
put  in  issue  the  averment  of  the  petition  that  at  the  time  the 
certificate  was  delivered  to  the  special  deputy  commissioner  of 
excise,  no  complaint,  prosecution  or  action  was  pending  on 
account  of  any  violation  of  the  Liquor  Tax  Law  by  Mary  Stark, 
and  also  the  averment  that  the  said  Mary  Stark  had  not  up  to  the 
time  of  the  surrender  of  the  certificate  violated  any  of  the 
provisions  of  the  Liquor  Tax  Law  for  the  excise  year  for  which 
such  certificate  was  issued. 

The  learned  court  at  Special  Term  held  that  it  was  the  inten- 
tion of  the  Legislature  to  give  to  the  holder  of  a  liquor  tax 
certificate  the  "absolute  right  to  apply  for  a  rebate  unless  there 
was  at  the  time  of  the  surrender  of  the  license  some  indictment, 
complaint,  prosecution,  action  or  other  proceeding  against  the 
holder  for  a  violation  of  the  License  Law,  and  that  the  rebate 
was  to  be  paid  in  every  case  unless  the  same  was  forfeited  by 
proceedings  under  the  provisions  of  section  25  of  the  act."  This 
holding  ••aur.ot  be  sustained.  The  right  to  the  rebate  is  not 
dependent  upon  the  non-existence  of  an  indictment,  complaint, 
prosecution,  action  or  other  proceeding  for  a  violation  of  the 
Liquor  Tax  Law  at  the  time  that  the  surrender  is  made.  On  the 
contrary,  by  the  express  provisions  of  the  statute,  such  condition 
must  not  only  exist  at  the  time  of  the  surrender,  but  it  is  also 
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required  that  the  holder  "shall  not  have  violated  any  provision  of 
the  Liquor  Tax  Law  during  the  excise  year  for  which  such 
certificate  was  issued."  By  the  terms  of  the  statute,  therefore,  it 
is  made  a  condition  precedent  that  there  shall  have  been  no 
violation  of  the  Liquor  Tax  Law  during  the  excise  year  for  which 
the  certificate  was  issued,  and  that  there  have  been  no  violations 
prior  to  the  time  when  the  holder  ceases  to  traffic  in  liquor.  If 
the  construction  suggested  by  the  learned  court  below  obtain,  it 
would  necessarily  follow  that  the  holder  of  a  certificate  might 
violate  every  provision  of  the  Liquor  Tax  Law  and  still  obtain  a 
rebate  at  the  time  of  the  surrender,  based  upon  the  condition  that, 
up  to  that  time,  violations  of  law  had  not  been  discovered  and, 
therefore,  no  proceedings  as  authorized  by  the  act  had  been 
instituted.  Such  is  neither  the  reading  nor  the  construction  of 
the  act.  On  the  contrary,  its  purpose  is  plain  to  compel 
obedience  to  the  mandates  of  the  statute  and  the  right  to  the 
rebate  is  dependent  upon  making  proof  of  such  obedience  and 
not  upon  the  existence  or  non-existence  of  proceedings  authorized 
by  the  act  for  the  enforcement  of  its  provisions.  It  has  been 
settled  by  decisive  authority  that  the  relation  which  exists  between 
the  holder  of  a  certificate  and  the  State  is  contractual  and  is 
subject,  in  disposition  of  rights  thereunder,  to  the  establishment 
of  a  right  to  recover  pursuant  to  the  terms  of  the  statute. 
(People  ex  rel.  Stevenson  Co.  v.  Lyman,  67  App.  Div.  446;  People 
ex  rel  Stevenson  Go.  v.  Lyman,  69  id.  406.)  The  adjudication  in 
the  first  of  these  cases  was  had  in  this  department  and  in  the 
last  in  the  second  department.  Both  cases  were  affirmed  in  the 
Court  of  Appeals  (173  N.  Y.  604,  605)  upon  the  opinions  delivered 
in  the  court  below.  In  the  present  proceeding,  as  we  have  already 
observed,  the  right  to  the  rebate  averred  to  exist  in  the  petition 
is  put  in  issue  by  the  return.  Therefore,  it  devolved  upon  the 
relator  to  establish,  as  a  condition  precedent,  that  he  had  made 
compliance  with  the  Liquor  Tax  Law,  and  as  this  is  necessarily 
dependent  upon  the  proof  which  he  is  able  to  make,  it  follows  tlm  I 
a  peremptory  writ  of  mandamus  could  not  issue  in  the  face  of  the 
issues  thus  raised. 

The  order  granting  the  peremptory  writ  should,  therefore,  be 
reversed.  As,  however,  the  relator  is  entitled  to  an  opportunity 
to  establish  a  case  entitling  him  to  the  rebate,  it  is  proper  that 
an  alternative  writ  should  be  granted,  as  thereunder  the  questions 
put  in  issue  by  the  petition  and  the  return  may  be  litigated.    The 
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order  should,  therefore,  be  reversed,  with  costs  and  disbursements, 
with  leave  to  apply  at  Special  Term  for  the  issuance  of  an  alter- 
native writ. 

Van  Brunt,  P.  J.,  O'Brien,  Mc  Laughlin  and  Laughlin,  JJ. 
concurred. 

Order  reversed,  with  costs  and  disbursements,  with  leave  to 
apply  at  Special  Term  for  alternative  writ. 


Third  Appellate  Department,  June,  1904.   Reported.  96  App.  Div.   102. 

In  the  Matter  of  C.  A.  Wheaton,  Respondent,  v.  Patrick  J. 
Slattery,  Appellant. 

Illegal  liquor  traffic— Proceedings  under  section  29  of  the  Liquor  Tax  Law 

to  enjoin    it — The   proceedings  cannot  be   instituted    on   a   petition 

alleging  the  facts  upon  information  and  belief — The  proceeding  is 

penal — Construction  of  statutes  in  pari   materia. 

Section  29  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amended 

by  Laws  of  1897,  chap.  312),  provides:   "If  any  corporation,  association, 

copartnership  or  person  shall  unlawfully  traffic  without  obtaining  a  liquor 

tax  certificate,  as  provided  by  this  act,  or  shall  traffic  in  liquors  contrary 

to  any  provision  of  this  act    *     *     *     any  taxpayer  residing  in  the  county 

may  present  a  verified  petition  to  a  justice  of  the  Supreme  Court  or  a 

Special  Term  of  the  Supreme  Court  of  the  Judicial  district  in  which  such 

county  is  situated,  for  an  order  enjoining  such  corporation,  association, 

copartnership    or    person    from    trafficking    in    liquor    thereafter.    Such 

petition  shall  state  the  facts  upon  which  such  allegations  are  based." 

The  portion  of  a  petition  presented  under  this  section  relating  to  the 
alleged  unlawful  traffic  in  liquors  was  made  upon  information  and  belief, 
and  the  source  of  such  information  and  belief  was  stated  to  be  the  sworn 
testimony  of  certain  persons  given  before  a  justice  of  the  peace,  copies  of 
which  were  annexed  and  made  a  part  of  the  petition.  Such  copies  con- 
sisted of  a  paper  headed: 
"Court  of  Special  Sessions: 

"Deposit,  Broome  County,  New  York. 
"Before  Justice  of  Peace  E.  D.  Jester. 
"The  People  of  the  State  of  New  York  against  John  Doe. 

"Evidence  taken  in  an  investigation  at  the  village  of  Deposit,  In  the 
town  of  Sanford,  Broome  county,  New  York,  on  Wednesday,  November  25, 
1903,  in  Star  Chamber  Session  in  town  hall  in  the  said  town  and  village." 
Following  his  heading  was  what  purported  to  be  a  transcript  of  ques- 
tions to  and  answers  by  certain  witnesses.  It  bore  no  evidence  of  ever 
having  been  signed  by  the  witnesses,  but  at  the  end  of  the  alleged  ques- 
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tions  and  answers  of  the  witnesses  respectively  was  a  copy  statement  as 
follows : 

"I,  E.  D.  Jester,  Justice  of  the  Peace  of  the  town  of  Sanford,  Broome 
county,  New  York,  do  hereby  certify  that  the  above  is  the  testimony  given 
by  S.  R.  Titus,  witness  sworn  in  behalf  of  the  people  in  the  above  entitled 
proceeding. 

"Dated  Deposit,  N.  Y.,  Dec.  9th,  1903." 

There  was  also  presented  in  connection  with  the  petition  an  affidavit 
of  the  petitioner  and  of  one  other  person  that  he  was  present  at  the  said 
examination  and  heard  the  witnesses  testify  as  set  forth  in  the  transcript 
attached  to  the  petition.  No  reason  was  stated  for  the  petitioner's  failure 
to  procure  the  affidavits  of  the  witnesses  named  by  the  petitioner. 

Held,  that  the  petition  did  not  confer  jurisdiction  upon  the  court,  as  the 
jurisdictional  facts  were  not  stated  upon  the  petitioner's  personal 
knowledge; 

That  the  language  of  section  29  of  the  Liquor  Tax  Law  should  receive  a 
construction  similar  to  that  which  had  been  given  to  the  same  language 
when  used  in  subdivision  2  of  section  28  of  the  Liquor  Tax  Law; 

That  where  the  same  language  is  used  in  several  parts  of  the  same  act, 
it  is  presumably  intended  to  convey  the  same  meaning; 

That,  assuming  that  circumstances  might  exist  which  would  justify  the 
consideration  of  statements  made  on  information  and  belief  in  a  proceed- 
ing under  section  29  of  the  Liquor  Tax  Law,  no  such  circumstances  had 
been  shown  in  the  case  at  bar; 

That  such  a  proceeding  should  be  considered  as  a  penal  proceeding. 

Chester  and  Houghtok,  JJ.,  dissented. 

Appeal  by  the  defendant,  Patrick  J.  Slattery,  from  an  order 
made  by  a  justice  of  the  Supreme  Court,  at  his  chambers  in  the 
city  of  Binghamton,  Broome  county,  and  entered  in  the  office  of 
the  clerk  of  the  county  of  Broome  on  the  6th  day  of  January,  1904, 
overruling  special  objections  made  by  the  defendant  to  the 
sufficiency  of  the  applicant's  moving  papers,  and  appointing  a 
referee  to  take  proof  in  relation  to  the  allegations  of  the  petition. 

The  proceeding  was  taken  under  section  29  of  the  Liquor  Tax 
Law  authorizing  the  issuing  of  an  order  to  show  cause  why  a 
person  unlawfully  trafficking  in  liquor  should  not  be  enjoined 
from  so  doing. 

That  part  of  the  petition  relating  to  the  alleged  unlawful  traf- 
ficking in  liquor  is  made  upon  information  and  belief,  and  the 
petition  states :  "  That  the  source  of  your  petitioner's  knowledge, 
information  and  belief  is  the  sworn  testimony  of  the  said  Martin, 
Bundy  and  various  others  given  before  E.  D.  Jester,  Esq.,  Justice 
of  the  Peace  of  the  Town  of  Sanford,  Broome  county,  New  York, 
on  the  25th  day  of  November,  1903,  copies  of  whose  testimony  are 
hereunto  annexed  and  made  a  part  hereof." 
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The  copy  of  testimony  mentioned  in  and  annexed  to  the  petition 
consists  of  a  paper  headed : 

"  Court  of  Special  Sessions : 

"  Deposit,  Broome  County,  New  York, 
"  Before  Justice  of  Peace  E.  D.  Jester. 

"  The  People  of  the  State  of  New  York  against  John  Dob." 
"Evidence  taken  in  an  investigation  at  the  village  of  Deposit,  in 
the  town  of  Sanford,  Broome  county,  New  York,  on  Wednesday, 
November  25,  1903,  in  Star  Chamber  Session  in  town  hall  in 
the  said  town  and  village." 

Following  this  heading  is  what  purports  to  be  a  transcript  of 
questions  to  and  answers  by  certain  witnesses.  It  bears  no 
evidence  of  ever  having  been  signed  by  the  witnesses,  but  at  the 
end  of  the  alleged  questions  and  answers  of  the  witnesses  respec- 
tively is  a  copy  statement  as  follows : 

"  I,  E.  D.  Jester,  Justice  of  the  Peace  of  the  town  of  Sanford, 
Broome  county,  New  York,  do  hereby  certify  that  the  above  is 
the  testimony  given  by  S.  R.  Titus,  witness  sworn  in  behalf  of  the 
people  in  the  above-entitled  proceeding. 
"Dated,  Deposit,  N.  Y.,  Dec.  9th,  1903. 

"E.  D.  Jester, 
•'Justice  of  the  Peace  of  Town 
of  Sanford." 

Also  connected  with  the  petition  is  an  affidavit  of  the  petitioner 
and  one  other  person  that  he  was  present  at  the  said  examination 
and  heard  the  witnesses  testify  as  set  forth  in  the  transcript  of 
testimony  attached  to  the  petition. 

An  order  for  the  defendant  to  show  cause  was  granted,  and  on 
the  return  day  thereof  the  defendant  appeared  specially  by  coun 
sel  for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court 
on  grounds  stated  in  detail  by  him  relating  to  the  sufficiency  of 
the  petition.  The  court  overruled  the  defendant's  preliminary 
objections  and  made  the  order  appealed  from.  The  defendant  did 
not  appear  in  the  proceeding. 

E.  D.  Gumming  and  H.  D.  Himnan,  for  the  appellant. 
Stewart  &  Baker,  for  the  respondent. 
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Chase,  J.:  Section  29  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312)  provides :  "  If  any 
corporation,  association,  copartnership  or  person  shall  unlawfully 
traffic  in  liquor  without  obtaining  a  liquor  tax  certificate,  as  pro- 
vided by  this  act,  or  shall  traffic  in  liquors  contrary  to  any  pro-' 
vision  of  this  act  *  *  *  any  taxpayer  residing  in  the-  county 
may  present  a  verified  petition  to  a  justice  of  the  Supreme  Court 
or  a  Special  Term  of  the  Supreme  Court  of  the  judicial  district 
in  which  such  county  is  situated,  for  an  order  enjoining  such  cor- 
poration, association,  copartnership  or  person  from  trafficking  in 
liquor  thereafter.  Such  petition  shall  state  the  facts  upon  which 
such  allegations  are  based.  Upon  the  presentation  of  the  petition, 
the  justice  or  court  shall  grant  an  order  requiring  such  corpora- 
tion, association,  copartnership  or  person  to  appear  before  him, 
or  before  a  Special  Term  of  the  Supreme  Court  of  the  judicial  dis- 
trict, on  the  day  specified  therein,  not  more  than  ten  days  after 
the  granting  thereof,  to  show  cause  why  such  corporation,  associa- 
tion, copartnership  or  person  should  not  be  permanently  enjoined 
from  trafficking  in  liquor,  until  a  liquor  tax  certificate  has  been 
obtained  in  pursuance  of  law,  or  why  such  corporation,  associa- 
tion, copartnership  or  person  should  not  be  permanently  enjoined 
from  trafficking  in  liquors  contrary  to  the  provisions  of  the  Liquor 
Tax  Law    *     *     *." 

This  proceeding  is  not  instituted  for  the  purpose  of  revoking 
and  cancelling  a  liquor  tax  certificate,  nor  for  the  collection  of  a 
penalty,  neither  is  it  a  criminal  proceeding  in  the  sense  that 
criminal  punishment  is  sought  herein.  It  is  a  proceeding  specially 
authorized  by  the  Liquor  Tax  Law,  by  which  it  is  sought  to 
make  the  defendant  liable  for  contempt  of  court  in  case  of  further 
violations. 

In  Matter  of  Peck  v.  Cargill  (167  N.  Y.  391),  which  was  a  pro- 
ceeding to  revoke  and  cancel  a  liquor  tax  certificate,  pursuant  to 
subdivision  2  of  section  28  of  said  law  (See  Laws  of  1896,  chap. 
112,  as  amd.  by  Laws  of  1900,  chap.  367),  the  petition  was  made  on 
information  and  belief,  and  the  court,  in  referring  to  the  statute, 
say: 

"It  does  authorize  any  citizen  to  commence  such  a  proceed- 
ing by  petition  to  a  judge  or  the  court,  but  it  expressly  provides 
that  the  '  petition  shall  state  the  facts  upon  which  said  applica- 
tion is  based.'  *  *  *  When  the  law  requires  that  the  facts 
shall  be  stated,  as  the  basis  of  a  summary  proceeding  to  forfeit  the 
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right  to  carry  on  the  business  by  reason  of  acts  which  constitute 
a  crime,  it  is  not  complied  with  by  the  presentation  of  a  petition, 
every  allegation  of  which  is  upon  information  and  belief,  without 
even  a  statement  of  the  sources  of  the  information  or  the  grounds 
of  the  belief.  The  liberty  and  property  or  personal  rights  of  the 
citizen  have  practically  no  protection  if  they  can  be  taken  away 
or  destroyed  by  such  a  proceeding  on  the  part  of  any  one  who  is 
willing  to  become  a  party  to  such  a  controversy,  and  without  pro- 
ducing any  proof  whatever  of  the  acts  constituting  the  offense 
charged.  The  least  that  should  be  required  in  such  a  case  is  that 
the.  petition  should  state  the  facts  positively  upon  oath,  unless  the 
statute  expressly  permits  a  statement  upon  information  and 
belief,  and  this  statute  does  not.  A  special  statutory  require- 
ment, that  a  party  must  state  certain  facts  as  a  basis  for  an  order 
revoking  a  certificate  of  the  right  to  carry  on  a  certain  business, 
is  not  satisfied  or  complied  with  by  a  mere  statement  that  the 
moving  party  suspects  or  is  informed  and  believes  that  the  partic- 
ular facts  exist,  or  that  the  party  charged  has  committed  the 
forbidden  acts  in  violation  of  law.  This  principle  would  seem  to 
be  specially  applicable  to  a  case  like  this,  where  the  acts  charged 
and  which  are  at  the  foundation  of  the  proceeding,  not  only 
subject  a  party  to  a  penalty  or  a  forfeiture,  but  are  also  crimes 
and  punishable  criminally." 

In  Hatter  of  Cullinan  (Micha  certificate)  (76  App.  Div.  362), 
which  also  was  an  application  to  revoke  and  cancel  a  liquor  tax 
certificate,  the  petition  was  made  by  the  State  Commissioner  of 
Excise  on  information  and  belief,  but  it  was  accompanied  by  th3 
positive  affidavits  of  two  other  persons  which  affidavits  were  made 
a  part  of  the  petition.  The  defendant  objected  to  the  sufficiency 
of  the  formal  petition  because  it  was  made  on  information  and 
belief.  The  court  say :  "We  should  find  no  difficulty  in  concurring 
in  this  view  were  it  true  that  the  petition  in  the  matter  now  before 
us  did  not  state  the  facts  positively.  Such  was  the  defect  in  the 
petition  before  the  court  in  Matter  of  Peck  v.  Cargill  (supra),  and 
the  court  were  unanimously  of  the  opinion  that  it  was  insufficient. 
But  in  the  matter  now  before  us,  while  the  formal  petition  of  the 
State  Excise  Commissioner  is  made  on  information  and  belief, 
as  it  necessarily  must  be  in  a  large  majority  of  cases  in  which  he 
is  called  upon  to  act,  the  petition  is  accompanied  by  the  affidavits 
of  two  men,  and  these  affidavits  are  made  a  part  of  the  petition, 
in  which  they  detail  minutely  the  facts  on  which  the  petition  is 
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based,  and  these  affidavits  allege,  upon  the  personal  knowledge  of 
the  men  making  them,  the  violations  of  the  Liquor  Tax  Law, 
which,  if  established,  justify  the  revocation  of  the  certificate." 
Referring  to  said  commissioner,  the  court  further  say:  "He  is 
authorized  to  take  the  initiative  and  his  petition,  when  containing 
the  facts  sworn  to  by  those  who  are  in  a  position  to  know,  is 
sufficient  in  law  for  the  purpose  of  giving  the  court  jurisdiction." 

The  statutory  requirement  for  the  petition  in  said  section  29 
is  in  substantially  the  same  language  as  that  contained  in  sub- 
division 2  of  said  section  28  (as  further  amended  by  Laws  of  1903, 
chap.  486).  The  only  difference  consists  in  the  use  of  the  word 
"allegations"  in  said  section  29  in  place  of  the  word  "application" 
as  used  in  said  subdivision  2  of  section  28.  The  distinction 
between  "allegations"  and  "facts"  is  strongly  emphasized  by  said 
section  29.  The  allegations  of  a  petition,  unless  stated  upon  the 
petitioner's  personal  knowledge  and  as  facts  so  that  the  court  can 
weigh  their  value,  do  not  comply  with  the  statute.  The  facts 
must  be  stated  because  the  statute  requires  it.  Mere  averments 
are  not  proof  of  the  statement  of  fact.  (Hoormann  v.  Glimam 
Cycle  Co.,  9  App.  Div.  579,  585.)  We  see  no  reason  for  construing 
the  language  of  said  section  29,  when  applied  to  the  proceeding 
therein  mentioned,  any  differently  from  the  manner  in  which  it 
has  been  construed  by  the  courts  when  applied  to  the  proceeding 
under  subdivision  2  of  said  section  28.  Where  the  same  language 
is  used  in  different  parts  of  the  same  act  it  is  presumably  intended 
to  convey  the  same  meaning.  {People  ex'  rel.  Lyon  Go.  v. 
McDonough,  76  App.  Div.  257.)  The  proceeding  should  be  con- 
sidered as  a  penal  proceeding.  (Matter  of  Hunter:,  34  Misc.  Rep. 
389;  affd.  59  App.  Div.  626.) 

In  People  v.  Windholz  (68  App.  Div.  552),  which  was  an  action 
to  recover  a  penalty  under  the  Agricultural  Law  (Laws  of  1893, 
chap.  338,  §§  50-53,  as  amended  by  Laws  of  1901,  chap.  308),  an 
injunction  was  sought  against  further  violations,  as  provided  by 
section  10  of  said  Agricultural  Law.  The  court  say:  "It  seems 
to  us,  furthermore,  that  there  was  not  sufficient  legal  evidence  in 
the  affidavits  upon  which  the  injunction  was  granted  that  the 
appellant  had  been  guilty  of  the  violations  alleged  in  the  com- 
plaint. It  was  not  shown  that  the  vinegar  came  from  appellant 
at  all.  All  the  evidence  upon  that  subject  was  merely  hearsay. 
The  People  could  readily  have  obtained  competent  evidence,  but 
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neglected  to  do  so.  Nor  was  the  evidence  sufficient  under  the 
statute  to  show  that  the  vinegar  was  adulterated.  *  *  *  These 
injunctions  should  not  be  granted  except  upon  affidavits  sufficient 
under  the  statute  to  show  violations  thereof.  There  is  no  reason 
for  any  looseness  or  carelessness  in  the  preparation  of  the 
affidavits,  and  the  defendant's  business  should  not  be  interfered 
with  by  such  an  injunction  unless  the  statutory  requirements  are 
found  in  the  affidavits.  We  are  unwilling  to  establish  any 
precedent  of  sustaining  injunctions  issued  upon  inadequate 
proof." 

The  important  facts  stated  in  the  petition  before  us  are  wholly 
hearsay.  There  is  nothing  before  the  court  relating  to  the 
violations  of  the  Liquor  Tax  Law  upon  which  any  person  could  be 
convicted  of  perjury  in  case  it  finally  appears  that  the  Liquor  Tax 
Law  has  not  been  violated.  The  petitioner  simply  states  that  he 
has  been  informed  by  certain  persons  that  the  statute  has  been 
violated.  It  does  not  make  the  allegations  of  the  petition  any  less 
hearsay  because  the  petitioner  heard  the  statements  made  after 
an  oath  had  been  administered  to  the  persons  from  whom  he 
obtained  his  information.  The  proceeding  before  the  justice  of 
the  peace  is  denominated  by  him  an  investigation  "in  Star 
Chamber  Session." 

It  does  not  appear  by  what  authority  the  investigation  was 
conducted.  So  far  as  appears,  an  information  had  not  been  laid 
before  the  magistrate  of  the  commission  of  a  crime  and  the 
examination  held  pursuant  to  sections  148  and  149  of  the  Code  of 
Criminal  Procedure.  The  depositions  were  not  subscribed  by  the 
witnesses,  and  the  copy  paper  attached  to  the  petition  was  not  of 
itself  evidence  of  the  statements  contained  in  it. 

It  may,  as  a  general  rule,  be  safely  affirmed  that,  in  the  sense 
of  the  law,  a  general  assertion  of  a  fact  in  an  affidavit  upon 
information  and  belief  proves  nothing.  A  witness  would  not  be 
allowed  on  the  trial  of  a  cause  in  any  court  to  give  evidence  of  a 
fact  which  he  only  knew  from  information  derived  from  another 
or  which  he  simply  believed  to  be  true.  The  commonest  process 
in  our  courts  designed  to  affect  the  property  or  person  of  a  party, 
which  do  not  issue,  of  course  cannot  be  properly  obtained  upon 
sworn  statements  made  upon  information  and  belief  only. 
{Howry  v.  Sanborn,  65  N.  Y.  581,  584.) 

Assuming  that  on  an  application  of  this  kind  there  may  be 
circumstances  which  would  justify  the  consideration  of  state- 
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ments  made  on  information  and  belief,  no  circumstances  have 
been  shown  in  this  case  which  would  justify  their  consideration. 
So  far  as  appears,  each  of  the  persons  named  by  the  petitioner 
resides  in  the  village  with  the  petitioner  and  their  affidavits  could 
have  been  obtained  and  annexed  to  the  petition  and  used  there- 
with. No  reason  is  stated  for  the  failure  on  the  part  of  the 
petitioner  to  so  obtain  such  or  other  affidavits.  (  Steuben  County 
Bank  v.  ATberger,  78  N.  Y.  252 ;  HcKelvey  v.  Marsh,  63  App.  Div. 
39G;  Price  v.  Levy,  93  id.  274;  87  N.  Y.  Supp.  740.) 

The  order  was  granted  on  a  petition  of  a  person  who  had  no 
personal  knowledge  of  the  facts  constituting  the  violation  or  of 
facts  from  which  it  could  be  inferred  that  the  statute  had  been 
violated.  The  petition  is  the  first  step  in  the  proceeding.  The 
statement  therein  of  fact  upon  which  the  allegations  of  the  peti- 
tion are  based  are  essential  to  give  the  justice  or  court  jurisdiction. 
Unless  the  petition  gives  the  justice  or  court  jurisdiction  of  the 
proceeding  every  separate  step  is  without  authority. 

The  language  of  the  court  in  the  case  of  People  ex  rel.  Rogers  v. 
Spencer  (55  N.  Y.  1),  in  speaking  of  a  proceeding  to  bond  a  town 
in  aid  of  a  railroad  (Laws  of  1869,  chap.  907,  as  amd.  by  Laws  of 
1871,  chap.  925),  is  applicable  to  this  case  and  is  as  follows: 
"  The  presentation  of  a  proper  petition  lies  at  the  basis  of  hia 
jurisdiction.  If  any  facts  required  to  be  stated  are  omitted,  all 
the  subsequent  proceedings  are  fatally  defective.  It  does  not  aid 
the  proceedings  that  the  facts  exist  or  that  they  are,  in  some  other 
way,  or  at  another  stage  of  the  proceedings,  brought  to  the 
knowledge  of  the  officer  or  that  the  statement  of  them  may  seem 
unnecessary  in  view  of  the  inquiry  and  adjudication  which  he  is 
authorized  to  make.  The  statute  prescribes  the  proof  which  is 
to  be  presented  to  the  county  judge.  It  is  material  because  the 
statute  requires  it." 

The  defendant  also,  among  other  things,  objects  to  the  petition 
because  it  is  claimed  by  him  that  if  all  of  the  statements  contained 
therein,  including  those  on  information  and  belief,  and  the  copy 
depositions  thereto  attached  are  true  they  do  not  show  that  the 
defendant  trafficked  in  liquors  in  the  town  of  Sanford,  Broome 
county,  or  that  his  hotel  was  in  that  town.  We  do  not  think  it 
is  necessary  for  us  to  consider  the  various  objections  made  to  the 
petition  other  than  as  stated.  If  another  application  for  an 
injunction  is  made  the  petition  can  probably  be  so  drawn  as  to 
obviate  such  objections. 
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The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements. 

All  concurred,  except  Chester  and  Houghton,  JJ.,  dissenting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Supreme  Court,  Westchester  Special  Term,  July,  1904.  Unreported. 

In  the  Matter  of  the  Petition  of  George  E.  McCoy  for  an  Order 
Revoking  and  Cancelling  Liquor  Tax  Certificate  No.  17,382, 
Issued  to  Clifton  E.  Forbush. 

Garretson,  J.:  It  is  unnecessary  to  review  the  evidence  in 
this  proceeding  at  length,  for  it  is  ample  to  warrant  the  finding 
that  the  respondent  was  the  proprietor  of  the  business  of  both  the 
"  Hotel  Raleigh  "  and  the  "  Caf6  Raleigh  "  at  the  time  he  applied 
for  and  received  the  certificate  authorizing  him  to  traffic  in  liquors 
at  the  place  last  named.  It  is  also  inferable  therefrom  that  the 
arrangement  of  the  cafe  or  saloon  with  an  entrance  on  Depew 
street,  yet  wholly  within  the  hotel  building,  was  but  a  contrivance 
to  enable  him  to  carry  on  the  liquor  business  in  connection  with 
the  hotel.  Under  all  of  the  circumstances  disclosed  by  the 
evidence,  the  hotel  building  must  be  regarded  as  the  place  where 
the  traffic  in  liquor  was  intended  to  be  carried  on. 

Inasmuch  as  the  centre  of  the  nearest  entrance  of  the  hotel 
is  within  two  hundred  feet  of  the  centre  of  the  nearest  entrance 
to  the  Methodist  Episcopal  church,  the  statement  to  the  contrary 
in  the  respondent's  application  for  the  certificate  must  be  deemed 
not  to  be  in  accordance  with  the  fact.  Such  being  the  case,  it  is 
also  untrue  that  no  other  business  was  to  be  carried  on  in  con- 
nection with  the  liquor  traffic. 

Respondent  has  also  failed  to  procure  the  requisite  consents  of 
the  owners  of  buildings  occupied  exclusively  as  dwellings  and 
situated  within  two  hundred  feet  of  his  place  of  business.  He 
says  in  his  application  that  there  are  ten  such  dwellings,  and  has 
produced  what  purports  to  be  the  consents  as  to  nine  of  them. 
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Two-thirds,  or  seven  of  these,  is  the  essential  number;  as  to  three 
he  has  consents  signed  by  W.  H.  H.  MacKellar,  one  of  the  execu- 
tors of,  &c.  of  R.  MacKellar,  deceased.  The  will  of  the  testator 
shows  that  the  executors  have  a  mere  naked  power  of  sale,  and 
that  the  testator  devised  his  real  property  to  his  children  in  fee. 
The  statute  requires  the  consent  of  the  owners,  which  the  execu- 
tor as  such  was  not.  Mr.  MacKellar  may  perhaps  be  regarded  as 
having  consented  as  the  owner  of  one  undivided  interest,  but  that 
is  not  sufficient;  the  consent  of  all  of  the  co-owners  is  necessary. 

The  testimony  by  which  it  is  sought  to  show  that  Mr.  MacKellar 
was  authorized  to  sign  for  his  co-owners  does  not  prove  the  fact. 
The  utmost  that  can  be  said  of  it  is  that  they  allowed  him  to 
manage  the  property  as  he  deemed  best,  and  that  they  were  after- 
wards willing  to  ratify  his  act.  These  consents  were  executed  by 
the  executor  on  February  25, 1903.  The  application  for  the  liquor 
tax  certificate  was  sworn  to  by  the  respondent  on  August  12, 1903, 
and  presented  to  the  county  treasurer  August  21,  1903.  On  July 
2d,  1903,  by  deed  of  that  date,  the  executors  by  virtue  of  the  power 
of  sale,  conveyed  the  premises  to  one  Dora  Solkin.  Even  though 
these  consents  should  be  regarded  as  valid,  the  conveyance  of  the 
premises  by  the  executors  prior  to  the  making  of  the  application 
by  the  respondent  operated  to  revoke  the  consents.  It  follows 
that  it  was  also  not  a  fact,  as  stated  in  the  application,  that  the 
respondent  had  obtained  the  consent  of  the  owners  of  two-thirds 
of  the  dwellings  within  a  radius  of  two  hundred  feet. 

It  may  be  observed  that  assuming  the  respondent's  contention 
to  be  right  that  his  business  was  restricted  to  the  saloon  room, 
his  statement  was  still  further  at  variance  with  the  facts  when  he 
said  that  the  adjoining  room  was  entirely  separated  therefrom  by 
a  solid  partition  at  least  three  inches  thick,  extending  from  floor 
to  ceiling  without  any  opening  therein,  while  the  fact  appears  that 
there  was  a  window  in  such  partition  having  top  and  bottom 
sashes  hung  upon  weights  though  fastened  with  a  bolt. 

From  the  foregoing  the  conclusion  is  unavoidable  that  the 
prayer  of  the  petitioner  should  be  granted. 

Certificate  revoked  with  costs  as  in  a  special  proceeding. 
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County  Court,  Seneca  County,  July,  1904.  Reported.  44  Misc.  348. 

The  People  of  the  State  of  New  York,  Plaintiff,  v.  Charles  M. 
Bills,  Lucius  M.  Cumber  and  Michael  E.  Hanlin,  Defendants. 

Crimes — Indictment  found  on  illegal  and  insufficient  evidence  set  aside. 

The  provisions  of  the  Code  of  Criminal  Procedure,  §  313,  stating  the 
reasons  for  which  an  indictment  must  be  set  aside,  are  not  exclusive,  and, 
in  view  of  section  256  of  said  Code  declaring  that  the  grand  jury  can 
receive  none  but  legal  evidence,  a  County  Court  may,  by  virtue  of  its 
inherent  right  and  duty  to  protect  the  citizen  in  his  constitutional  preroga- 
tives, set  aside  an  indictment  where  it  appears  that  it  was  found  on  illegal 
or  insufficient  evidence. 

Motion  to  set  aside  indictments. 

William  H.  Hurley,  district  attorney  (Hawley  &  Carmer,  of 
counsel),  for  People. 

Hammond  cf  Hammond,  for  defendants. 

i 
Richardson,  J.  This  is  a  motion  to  set  aside  indictments 
against  Charles  M.  Bills,  Lucius  M.  Cumber  and  Michael  Hanlin, 
found  against  them  by  the  grand  jury  of  the  county  of  Seneca,  on 
the  11th  day  of  March,  1904 ;  the  indictments  are  under  section  31 
of  chapter  112  of  the  Laws  of  1896  and  amendments  thereto,  being 
an  act  in  relation  to  the  traffic  in  liquors  and  the  regulation  of 
the  same,  etc. 

The  grounds  of  such  motion  are  first,  that  the  so-called  indict- 
ments are  not  indictments  in  fact  or  in  law  because  they  are  not 
"based  upon  any  legal  evidence  whatever. 

Second.  The  said  papers  purporting  to  be  indictments  are  not 
indictments  in  fact  or  in  law,  because  they  are  based  upon 
evidence  that  is  insufficient,  illegal  and  inadmissible  for  any  pur- 
pose. 

Third.  That  the  said  indictments  are  founded  upon  and  are 
obtained  in  violation  of  section  256  of  the  Code  of  Criminal  Pro-' 
cedure,  which  provides  that  "  the  grand  jury  can  receive  none  but 
legal  evidence." 

Fourth.  At  least  three-fourths  of  the  evidence  taken  in  each 
case  in  the  above-entitled  matter  was  illegal  and  inadmissible 
evidence. 
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Fifth.  Three-fourths  of  the  evidence  given  in  each  of  the  above- 
entitled  actions  would  tend  to  show  facts  pertinent  to  the  com- 
mission of  a  crime  by  some  one  else  similarly  situated  with  the 
defendant. 

Sixth.  More  than  one-half  of  the  evidence  introduced  before  the 
grand  jury  in  investigating  the  question  as  to  whether  the 
defendant  had  committed  a  crime  tended  to  show,  that  some  other 
person  than  the  defendant  had  committed  a  crime  similar  to  that 
attempted  to  be  charged  against  the  defendant  and  as  occurring 
on  the  same  day  as  the  one  charged  against  the  defendant. 

Seventh.  At  least  three-fourths  of  the  evidence  taken  before  the 
grand  jury  in  each  of  the  above  cases  would  be  sufficient  ground 
for  reversing  the  conviction  of  the  defendant  if  the  same  were 
introduced  in  evidence  on  the  trial  of  the  defendant  under  the 
alleged  indictment. 

Eighth.  Facts  were  proved  by  witnesses  orally  which  could  be 
established  legally  by  documentary  evidence  only. 

Ninth.  The  evidence  taken  before  the  grand  jury  discloses  the 
fact  that  fundamental  and  essential  rules  of  evidence  were 
violated  in  the  most  flagrant  manner  on  the  investigation  of  the 
crime  charged  against  the  defendants. 

Tenth.  All  the  evidence  in  each  case  does  not  establish  the 
commission  of  a  crime  by  either  of  the  defendants. 

Section  256  of  the  Code  of  Criminal  Procedure  reads:  "The 
grand  jury  can  receive  none  but  legal  evidence." 

I  have  read  the  minutes  of  the  grand  jury  and  they  show  that 
three  persons  on  the  14th  day  of  February,  1904,  visited  four  places 
in  the  village  of  Seneca  Falls  in  this  county,  for  the  purpose  of 
securing,  if  possible,  evidence  against  the  proprietors  of  said 
places  of  the  violation  of  the  excise  Law,  and  such  witnesses  were 
examined  in  regard  to  all  of  said  alleged  violations  at  one  and 
the  same  time,  and  the  grand  jury  commenced  their  investigation 
by  examining  said  witnesses  as  to  sales  by  one  Salcman.  In  that 
case  the  minutes  show  that  said  Salcman  did  violate  said  Liquor 
Tax  Law  by  selling  on  Sunday,  to-wit,  Feburary  14,  1904;  they 
were  next  examined  as  to  pretended  sales  by  said  Camber,  Han  I'm 
and  Bills;  as  I  have  said,  section  256  states  that  Ihe  grand  jury 
can  receive  none  but  legal  evidence;  therefore,  a  person  charged 
with  a  commission  of  a  crime  is  assured  that  illegal  evidence 
cannot  be  used  in  the  presentment  of  his  case  to  the  grand  jury, 
and  if  there  is  any  so  presented,  he  is  entitled  to  judicial  con- 
demnation of  such. 
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Counsel  for  the  People  oppose  the  motion,  holding  that  the 
court  has  no  power  under  section  313  of  the  Code  of  Criminal 
Procedure  to  set  aside  an  indictment  except  for  the  reasons 
therein  stated  and  cite  in  support  of  their  contention  People  v. 
Rutherford,  47  App.  Div.  209 ;  that  is  a  decision  by  Justice  Kellogg 
in  the  Third  department,  but  we  think  that  the  decision  of  the 
Appellate  Division  of  this  Department,  written  by  Justice  Spring, 
and  found  in  People  v.  Glen,  64  App.  Div.  at  page  167,  and 
affirmed  by  the  Court  of  Appeals  in  173  N.  Y.  395,  contains  the 
law  as  it  should  be  construed  by  us  to-day.  The  Code  of  Criminal 
Procedure,  section  312,  provides  that  in  answering  an  indictment, 
the  defendant  may  either  move  the  court  to  set  the  same  aside, 
or  may  demur  or  plead  thereto.  Section  313  provides  that  an 
indictment  must  be  set  aside  for  either  of  the  following  two 
reasons,  but  in  no  other,  viz. :  When  it  is  not  found,  indorsed 
and  presented,  as  prescribed  in  sections  268  and  272 ;  and,  second, 
when  a  person  has  been  permitted  to  be  present  during  the  session 
of  the  grand  jury,  while  the  charge  embraced  in  the  indictment 
was  under  consideration,  except  as  provided  in  sections  262,  263 
and  264;  section  323  designates  the  grounds  upon  which  the 
defendant  may  demur  to  an  indictment,  which  are  five  in  number, 
neither  one  of  which,  and  neither  of  the  causes  for  setting  the 
indictment  aside  as  stated  in  section  313,  embrace  the  ground  on 
which  the  defendants  move  to  set  indictment  aside ;  and  according 
to  the  doctrine  advocated  by  the  counsel  they  are  deprived  of  all 
redress  save  appearing  and  being  tried  on  an  indictment  that  was 
found,  as  they  contend,  upon  insufficient  as  well  as  illegal 
evidence.  If  a  jury,  through  spite  and  without  evidence,  find  an 
indictment  the  defendant  must  go  to  jail  and  linger  until  he  can 
be  tried,  if  we  follow  the  law  as  interpreted  by  the  counsel. 
Justice  Werner,  writing  the  opinion  in  People  v.  Glen. 
173  N.  Y.  395,  used  these  words  in  referring  to  said  section  313 : 
"But  our  courts  have  "also  always  asserted  and  exercised  the 
power  to  set  aside  indictments  whenever  it  has  been  made  to 
appear  that  they  have  been  found  without  evidence,  or  upon 
illegal  and  incompetent  testimony.  This  power  is  based  upon  the 
inherent  right  and  duty  of  the  courts  to  protect  the  citizen  in  his 
constitutional  prerogatives  and  to  prevent  oppression  or  persecu- 
tion. It  is  a  power  which  the  legislature  can  neither  curtail  nor 
abolish,  and,  to  the  extent  that  legislative  enactments  are  designed 
to  effect  either  of  these  ends,  they  are  unconstitutional.  *  *  * 
So  far  as  said  section  313  is  intended  to  regulate  only  matters 
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of  procedure  which  involve  no  constitutional  rights,  it  is  valid 
and  must  be  obeyed  by  the  courts ;  but  to  the  extent  that  it  may 
destroy,  curtail,  affect  or  ignore  the  constitutional  rights  of  a 
defendant,  it  has  no  force  and  is  void." 

From  reading  the  evidence  I  am  convinced  the  jury  were 
influenced  in  the  finding  of  the  indictments  against  Bills  and 
Cumber  from  evidence  produced  before  them  at  the  same  time 
against  said  Salcman  and  Hanlin,  as  there  was  not  sufficient  legal 
evidence  presented  before  said  Jury  to  warrant  them  in  finding 
the  indictments  against  said  defendants  Charles  M.  Bills  ana 
Lucius  M.  Cumber.  Therefore,  as  to  them,  said  motion  is  granted 
and  the  indictments  against  them  are  dismissed  and  set  aside, 
but  as  to  said  Hanlin,  the  motion  is  denied. 


Ordered  accordingly. 


Supreme  Court,  Monroe  Special  Term,  July,  1904.  Reported.  44  Misc.  384. 

Matter  of  the  Application  of  Otis  H.  Smith,  an  Elector  and  Tax- 
payer of  the  Town  of  Bath,  Steuben  County,  for  a  Special  Town 
Meeting  under  Section  16  of  the  Liquor  Tax  Law. 

Local   option — Duty  of  town  clerk  to  post  printed   notices — Adding  fifth 

question — Soldier  in  a  Soldier's  Home,  when  kept  in  an  "asylum" — 

Does  not  lose  his  former  residence — Grounds  for  resubmission. 

A  submission  at  a  biennial  town  meeting  of  the  local  option  questions 

is  void  where  the  town  clerk  fails  to  post  in  four  public  places  in  the 

town  printed  notices  of  the  meeting,  at  the  time  and  in  the  form  and 

manner  required  by  the  Liquor  Tax  Law,  but  that  law  does  not  require 

him  to  exhibit  at  his  office  the  sign  and  board-space  below  it,  prescribed 

by  the  Town  Law  (Laws  of  1890,  chap.  569,  §  86),  or  to  post  the  notice  on 

the  board-space. 

His  adding,  to  the  four  printed  statutory  questions,  a  fifth  printed  ques- 
tion as  to  whether  the  town  labor  system  of  taxation  for  working  its 
highways  should  be  changed  to  a  money  system,  is  a  circumstance  favor 
ing  ordering  a  resubmission,  as  such  a  provision  on  the  ballot  may  have 
tended  to  mislead  and  confuse  the  electors. 

A  soldier,  kept  in  a  Soldiers'  Home  maintained  in  the  town  by  the  State, 
is,  within  section  3  of  article  II  of  the  State  Constitution,  a  person  kept 
in  an  "asylum",  and,  under  that  section,  does  not,  when  becoming  an 
inmate  of  the  Home  for  the  sole  purpose  of  enjoying  its  benefits,  thereby 
gain  or  lose  his  former  residence,  it  remaining  his  domicile  for  citizenship. 
When  the  general  election  in  the  State  and  the  hiennial  meeting  of  the 
town  are  held  on  the  same  day,  he  cannot,  under  section  12  of  the  Town 
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Law,  vote  for  town  officers  unless  he  could  have  voted  at  the  general 
election,  and  where,  although  unregistered,  he  is  permitted  to  vote  on  the 
local  option  questions,  his  illegal  vote  is  a  circumstance  favoring  ordering 
a  resubmission,  where  his  vote  may  have  changed  the  result. 

That  eight-tenths  of  the  taxpayers  and  business  men  of  the  town  petition 
for  a  resubmission  upon  the  ground  that  the  result  of  the  vote  on  the 
local  option  questions — confining  the  sale  of  liquor  to  pharmacists  on  a 
physician's  prescription — has  proved  injurious  to  general  prosperity  and 
business  in  the  town,  is  a  further  circumstance  favoring  ordering  a  resub- 
mission. 

Application  by  petitioner  and  others,  asking  that  the  four 
propositions  under  section  16  of  the  Liquor  Tax  Law  be  re-sub 
mitted  to  the  electors  of  the  town  of  Bath,  Steuben  county. 

C.  H.  Mr  Master  (John  F.  Little,  of  counsel),  for  O.  H.  Smith 

Reuben  R.  Lyon,  for  Moses  Davison  and  the  town  clerk. 

William  G.  Van  Loon,  for  Patrick  W.  Cullinan,  State  Com- 
missioner of  Excise. 

Davy,  J.  This  is  an  application  by  Otis  H.  Smith,  of  the  town 
of  Bath,  Steuben  county,  supported  by  a  petition  of  seventy-one 
electors,  representing  eight-tenths  of  the  taxpayers  and  business 
men  of  that  town,  asking  that  the  four  propositions  under  section 
16  of  the  Liquor  Tax  Law  be  resubmitted  to  the  electors  of  said 
town,  on  the  ground  that  the  election  held  November  3,  1903,  to 
vote  on  those  questions  was  illegal.     The  petition  states : 

That  at  the  last  town  meeting  held  in  said  town,  the  local  option 
questions  were  voted  upon,  with  the  result  that  a  majority  vote 
was  cast  in  the  negative  on  the  first,  second  and  fourth  proposi- 
tions. The  election  is  attacked  on  the  ground  that  the  notice 
printed  and  posted  by  the  town  clerk  did  not  comply  with  the 
provisions  of  the  Liquor  Tax  Law  in  that  the  notice  does  not  state 
in  and  for  what  town  the  four  excise  questions  would  be  submitted 
and  that  the  printed  notice  included  a  different  and  distinct  ques- 
tion for  submission  which  had  no  relation  whatever  to  the  excise 
questions,  to  wit:  "  Question  Five.  Shall  the  labor  system  of  tax- 
ation for  the  working  the  highways  of  the  town  of  Bath  be 
changed  to  the  money  system?"  That  the  notice  was  not  posted 
in  four  public  places  in  said  town. 

It  is  further  attacked  on  the  ground  that  the  town  clerk  of  the 
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town  of  Bath  had  no  bulletin  board  on  the  outer  door  of  his  office 
for  the  posting  of  notices  as  required  by  the  Town  Law,  and  that 
"  no  notice  containing  the  four  questions  required  to  be  submitted 
under  the  Liquor  Tax  Law  was  posted  on  any  bulletin  board  on 
the  outer  door  of  said  town  clerk's  office  at  any  time  prior  to  the 
holding  of  said  biennial  town  meeting." 

It  is  also  alleged  in  the  petition  that  if  ballots  containing  the 
said  four  questions  had  been  furnished  the  inmates  of  the  Soldiers' 
Home  in  the  town  of  Bath  and  they  had  been  allowed  to  vote,  the 
result  would  have  been  a  decided  majority  in  the  affirmative  on  all 
four  questions ;  that  several  soldiers  from  the  Home  offered  to  vote 
and  for  a  time  their  votes  were  received,  although  not  registered, 
and  after  several  had  voted  a  conference  was  held  by  the  inspectors, 
who  decided  that  the  soldiers  had  the  right  to  vote  on  the  local 
option  questions,  but,  as  they  were  not  registered,  they  refused  to 
receive  any  more  of  their  votes. 

Section  16  of  the  Liquor  Tax  Law  provides  in  reference  to  local 
option  that :  "  In  order  to  ascertain  the  will  of  the  qualified  elect- 
ors of  each  town,  the  following  questions  shall  be  submitted  at 
each  biennial  town  meeting  hereafter  held  in1  any  town  in  this 
State,  provided  the  electors  of  the  town  to  the  number  of  ten 
per  centum  of  the  votes  cast  at  the  next  preceding  general  election 
shall  request  such  submission  by  written  petition,  signed  and 
acknowledged  by  such  electors  before  a  notary  public  or  other 
officer  authorized  to  take  acknowledgments  or  administer  oathsr 
which  petition  shall  be  filed  not  less  than  twenty  days  before  such 
town  meeting  with  the  town  clerk  of  the  town ; 

"  Question  1.  Selling  liquor  to  be  drunk  on  the  premises  where 
sold. —  Shall  any  corporation,  association,  co-partnership  or  per- 
son be  authorized  to  traffic  in  liquors  under  the  provisions  of  sub- 
division one  of  section  eleven  of  the  liquor  tax  law,  namely,  by 
selling  liquor  to  be  drunk  on  the  premises  where  sold,  in  (here 
insert  the  name  of  the  town)  ? 

"  Question  2.  Selling  liquor  not  to  be  drunk  on  the  premises 
where  sold. — Shall  any  corporation,  association,  co-partner- 
ship or  person  be  authorized  to  traffic  in  liquors  under  the 
provisions  of  subdivision  two  of  section  eleven  of  the 
liquor  tax  law,  namely,  by  selling  liquor  as  a  pharmacist  on  a 
physician's  prescription,  in  (here  insert  the  name  of  the  town)  ? 

"Question  3.  Selling  liquor  as  a  pharmacist  on  a  physician's 
prescription. — Shall  any  corporation,  association,  co-partnership 
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or  person  be  authorized  to  traffic  in  liquors  under  the  provision** 
of  subdivision  three  of  section  eleven  of  the  liquor  tax  law, 
namely,  by  selling  liquor  as  a  pharmacist  on  a  physician's 
prescription,  in  (here  insert  the  name  of  the  town)  ? 

"Question  4.  Selling  liquor  by  hotel  keepers  only. — Shall  any 
corporation,  association,  co-partnership  or  person  be  authorized 
to  traffic  in  liquors  under  subdivision  one  of  section  eleven  of  the 
liquor  tax  law,  but  only  in  connection  with  the  business  of  keeping 
a  hotel  in  (here  insert  the  name  of  the  town)  ?" 

Upon  filing  the  petition  the  statute  makes  it  imperative  on  the 
town  clerk  at  least  ten  days  before  the  holding  of  such  town 
meeting  or  general  election,  to  cause  to  be  printed  and  posted  in 
at  least  four  public  places  in  such  town  a  notice  of  the  fact  that 
all  of  the  said  four  option  questions  will  be  voted  on  at  such 
town  meeting  or  general  election  and  the  said  notice  shall  also 
be  published  at  least  five  days  before  the  vote  is  to  be  taken,  once 
in  one  newspaper  published  in  the  county  where  such  town  is 
situated,  which  shall  be  a  newspaper  published  in  the  town,  if 
there  be  one. 

The  statute  also  provides  that:  "If  for  any  reason  except  the 
failure  to  file  any  petition  therefor,  the  four  propositions  provided 
to  be  submitted  to  the  electors  of  a  town  shall  not  have  been 
properly  submitted  at  such  biennial  town  meeting  such 
propositions  shall  be  submitted  at  a  special  town  meeting  duly 
called.  But  a  special  town  meeting  shall  only  be  called  upon 
filing  with  the  town  clerk  the  petition  aforesaid  and  an  order  of 
the  supreme  or  county  court,  or  a  justice  or  judge  thereof,  respec- 
tively, which  may  be  granted  upon  eight  days'  notice  to  the  State 
Commissioner  of  Excise,  sufficient  reason  being  shown  therefor." 

It  is  evident  that  this  statute  contemplates  that  the  four  excise 
propositions  shall  be  resubmitted  to  the  electors  of  the  town  at  a 
special  town  meeting,  if,  for  any  reason  except  the  filing  of  the 
petition  therefor,  the  four  propositions  were  not  properly  sub- 
mitted at  such  biennial  town  meeting,  providing  the  requisite 
number  of  electors  petition  therefor.  This  provision  of  the 
statute,  while  it  is  mandatory,  should  receive  a  reasonable  con- 
struction. A  resubmission  of  these  propositions  should  not  be 
ordered  for  slight  irregularities,  but  when  they  affect  the  result 
of  the  election  or  render  it  uncertain,  then  the  propositions  should 
be  resubmitted. 

The  statute  does  not  say  that  such  propositions  may  be  sub- 
mitted.,   It  says  that  they  shall  be  submitted.     It  is  a  familiar 
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rule  of  construction  that  where  persons  are  interested  in  the 
giving  of  a  notice,  as  all  the  electors  of  a  town  are,  as  to  whether 
there  shall  be  a  license  or  no  license,  where  the  statute  says  it 
shall  be  submitted,  the  word  "shall"  is  mandatory. 

To  hold  that  this  statute  is  directory  only  would  leave  it  dis- 
cretionary with  the  town  clerk  not  to  comply  with  the 
requirements  of  the  statute  in  printing  and  posting  the  notices. 
Such  a  construction  would  be  contrary  to  the  plain  intent  of  the 
act.  If  the  notice  is  not  posted  in  public  places  many  of  the 
voters  might  be  ignorant  that  the  local  option  question  is  to  be 
voted  on,  and  thereby  a  large  number  of  the  electors  might  be 
deprived  of  the  right  to  vote  on  a  matter  of  the  gravest  importance 
to  their  interests.  The  object  of  publishing  and  posting  the  notice 
is  to  give  every  citizen  having  a  legal  right  to  vote  an  opportunity 
to  exercise  that  privilege. 

If  errors  and  irregularities  are  to  be  held  valid,  the  public  are 
not  protected  in  their  rights  and  the  will  of  the  people  upon  the 
question  of  license  or  no  license  would  in  many  cases  be  defeated. 
The  Local  Option  Law,  like  the  law  pertaining  to  the  election  of 
officers,  is  designed  to  secure  a  fair  expression  of  the  electors  of 
the  town  in  favor  of  or  against  granting  license.  These  provisions 
of  the  statute  which  affect  the  time  and  object  of  the  election  are 
mandatory,  because  they  lie  at  the  foundation  of  the  election. 

In  Matter  of  Eggleston,  51  App.  Div.  38,  the  Local  Option  Law 
was  very  carefully  considered  and  passed  upon  by  the  Appellate 
Division  of  this  Department.  In  that  case  the  town  of  Drayton 
in  the  county  of  Cattaraugus  held  its  town  meeting  on  the  day  of 
the  general  election.  A  petition  for  the  submission  of  the  question 
of  license  or  no  license  was  filed  first  with  the  town  clerk  and  then 
taken  from  that  office  and  filed  with  the  clerk  of  the  county.  No 
notices  were  given  by  the  town  clerk  for  the  submission  of  the 
question.  The  court  held  that  the  votes  were  a  nullity,  saying  the 
filing  of  the  petition  with  the  town  clerk  was  a  necessity  and  the 
ten  days'  notice  by  that  official  obligatory. 

In  Matter  of  O'Hara,  63  App.  Div.  514,  Mr.  Justice  Williams  in 
speaking  for  the  court  said:  "Upon  the  merits  we  think  we  are 
controlled  by  the  case  recently  decided  in  this  court  (Matter  of 
Eggleston,  51  App.  Div.  38).  We  determined  in  that  case  that 
the  notice  must  be  given  as  required  by  the  Liquor  Tax  Law  in 
order  to  render  the  election  valid,  and  we  must  adhere  to  that 
rule  here." 

In  People  ex  rel.  Gaffrey  v.  Mosso,  30  Misc.  Rep.  164,  one  of  the 
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questions  submitted  did  not  follow  the  language  of  the  statute. 
It  was  held  that  this  was  mandatory  and  the  vote  upon  the 
question  of  no  effect. 

In  McMullen  v.  Berean,  29  Misc.  Rep.  443,  the  petition  was  filed 
with  the  town  clerk,  but  not  with  the  county  clerk,  the  town  meet- 
ing being  held  at  the  time  of  the  general  election  within  the 
prescribed  time.  The  court  held  that  its  requirements  were 
mandatory,  remarking  that  when  the  law  clearly  points  out  the 
way  in  which  proceedings  must  be  taken  by  those  desiring  the 
will  of  the  electors  of  the  town,  the  plain  provision  of  the  law 
must  be  complied  with. 

In  People  ex  rel.  Hovey  v.  Town  Clerk,  26  Misc.  Rep.  220,  the 
petition  was  not  filed  with  the  town  clerk  twenty  days  before  the 
town  meeting  and  the  court  held  that  he  could  not  be  required  to 
print  the  ballots. 

The  court,  in  Matter  of  Powers,  34  Misc.  Rep.  636,  held  that 
the  provisions  of  the  statute  that  at  least  ten  days  before  the 
holding  of  the  town  meeting  the  town  clerk  shall  cause  notices 
to  be  printed  and  posted  is  peremptory,  an  absolute  requirement 
necessary  to  give  jurisdiction  to  take  the  effect  prescribed  by  the 
statute.  The  court  says :  "It  is  not  a  question  of  actual  but  of  legal 
notice.  It  is  analogous  to  the  notice  required  for  a  judicial  sale 
where  both  posting  and  publication  are  required.  Neither  can 
be  omitted." 

It  is  urged  that  the  casting  of  illegal  votes  by  the  inmates  of 
the  Soldiers'  Home  is  an  irregularity  sufficient  of  itself  to  author- 
ize the  court  to  resubmit  the  excise  questions  to  the  electors  of 
the  town  at  a  special  town  meeting.  It  frequently  happens  in 
this  class  of  cases  that  the  irregularities  are  such  that  it  is  difficult 
to  determine  to  what  extent  they  have  affected  the  result.  But 
where  it  is  plain  that  they  change  or  render  doubtful  the  result, 
then  it  is  the  duty  of  the  court  to  resubmit  such  questions  to  the 
voters  of  the  town. 

I  do  not  agree  with  the  learned  counsel  for  the  petitioner  that 
inmates  of  the  Soldier's  Home  had  a  right  to  vote  on  the  local 
option  questions  even  if  they  had  been  registered.  The  Constitution 
of  this  State,  article  II,  section  3,  provides  that :  "no  person  shall 
be  deemed  to  have  gained  or  lost  a  residence,  by  reason  of  his 
presence  or  absence,  while  employed  in  the  service  of  the  United 
States ;  nor  while  engaged  in  the  navigation  of  the  waters  of  this 
State,  or  of  the  United  States,  or  of  the  high  seas;  nor  while  a 
student  of  any  seminary  of  learning ;  nor  while  kept  at  any  alms- 
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house,  or  other  asylum,  or  institution  wholly  or  partly  supported 
at  public  expense." 

T'..e  Soldiers'  Home  is  included  in  the  term  "  asylum  "  used  iu 
the  i  !>ove  clause  of  the  Constitution.  It  is  immaterial  whether  it 
is  called  an  asylum  or  a  soldiers'  home.  An  asylum  is  denned  by 
Webster  to  be  an  institution  for  the  protection  or  relief  of  the 
unfortunate.  Soldiers  who  enter  the  Home  and  are  supported 
at  the  public  expense  are  objects  of  charity,  having  no  home  or 
means  of  support,  and  are  maintained  at  the  public  expense.  The 
object  and  purpose  of  the  Soldiers'  Home  at  Bath  is  to  provide  a 
home  for  the  reception,  care,  maintenance  and  relief  of  soldiers  and 
sailors  who  served  in  the  Union  army  or  navy  during  the  War  of 
the  Rebellion  from  the  State  of  New  York,  and  those  honorably 
discharged  therefrom,  who,  from  any  cause,  stand  in  need  of  the 
care  and  benefit  of  a  home.  The  inmates  of  the  Home  own  no 
property,  pay  no  local  taxes,  do  no  work  in  or  for  the  benefit  of 
the  town  and  have  no  pecuniary  interest  in  its  local  affairs.  The 
Home  which  they  occupy  is  State  property  and  they  are  under  the 
control  and  management  of  the  board  of  trustees  appointed  by  the 
Governor.  It  is  evident  that  the  Constitution  prohibits  a  change 
of  residence  under  such  circumstances  and  that  when  a  person 
enters  the  Soldiers'  Home  for  the  sole  purpose  of  receiving  the 
benefits  of  the  institution,  his  former  residence  must  be  consid- 
ered his  domicile  for  citizenship. 

In  Kilrey  v.  Lindsay,  107  N.  Y.  56,  the  inmate  had  been  in  the 
Soldiers'  Home  for  six  years  and  swore  that  it  was  his  intent  at 
all  times  to  make  his  residence  in  said  institution  so  long  as  he 
should  be  permitted  to  do  so.  The  court  held  that  he  could  not 
gain  a  residence  by  being  an  inmate  of  the  institution  and  was 
not  an  elector  in  the  township  where  the  Home  was  located.  If 
the  inmate  was  a  resident  of  the  town  of  Bath,  where  the  Home  is 
located,  at  the  time  of  his  admission,  his  right  to  vote,  if  regis- 
tered, could  not  be  questioned.  The  constitution  prohibits  a 
change  of  residence  under  such  circumstances.  When  one 
becomes  an  inmate  of  the  Home  for  the  sole  purpose  of  receiving 
the  benefits  conferred,  his  former  residence  must  be  considered  hia 
domicile  for  citizenship. 

Section  16  of  the  Liquor  Tax  Law  provides :  "Any  elector  quali- 
fied to  vote  for  town,  county  or  state  officers  at  such  town  meet- 
ing or  general  election  shall  be  entitled  to  vote  on  such  local 
option  questions." 
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Section  12  of  the  Town  Law  provides  that,  at  town  meetings 
held  at  the  time  of  general  elections,  no  person  shall  be  allowed  to 
vote  for  candidates  for  town  offices  who  is  not  registered  and 
entitled  to  vote  at  such  general  election. 

The  qualifications,  therefore,  necessary  to  be  had  by  the  inmates 
of  the  Soldiers'  Home  to  vote  on  the  local  option  questions  are 
the  same  as  the  qualifications  necessary  to  vote  for  candidates  for 
town  offices.  It  is  conceded  that  the  inmates  of  the  Soldiers' 
Home  who  voted  were  not  registered.  Those  votes  were  clearly 
illegal.  If,  however,  the  result  was  not  changed  by  their  votes, 
the  fact  that  they  were  received  would  not  make  the  election  void 
and  might  not  be  sufficient  reason  in  and  of  itself  for  calling  a 
special  town  meeting. 

It  is  conceded  that  the  notice  included  "  Question  Five,"  which 
reads :  "  Shall  the  labor  system  of  taxation  for  the  working  the 
highways  of  the  town  of  Bath  be  changed  to  the  money  system  ?  " 
It  is  urged  that  the  publication  of  this  question  with  the  four 
questions  submitted  under  the  Liquor.  Tax  Law  tended  to  confuse 
and  mislead  the  voters  and  thereby  rendered  the  election  nuga- 
tory. It  is  quite  apparent  that  the  printing  of  this  notice  did  not 
conform  to  the  requirements  of  the  statute,  and  may  have  con- 
fused and  misled  the  electors. 

It  is  also  urged  by  the  petitioner  that  it  was  the  duty  of  the 
town  clerk  under  the  Town  Law  to  have  kept  a  signboard  with  the 
name  of  the  town  thereon  followed  by  the  words  "  Town  Clerk's 
Office  "  and  to  have  posted  the  notice  thereon. 

The  Town  Law  (L.  1S90,  ch.  569,  §  86)  contains  this  provision: 
"  There  shall  also  in  like  manner  be  furnished  and  kept  for  every 
town  clerk's  office  a  sign  with  the  name  of  the  town  followed  by 
the  words,  '  town  clerk's  office '  in  plain  characters  thereon,  with 
sufficient  board  space  immediately  below  for  posting  thereon  the 
legal  notices  of  the  town,  which  sign  and  board-space  shall  be 
placed  and  kept  on  or  at  the  outside  front  door  of  every  town 
clerk's  office,  which  board  shall  always  be  one  of  the  public  places 
upon  which  any  legal  notice  in  the  town  may  be  posted." 

It  appears  that  the  town  clerk's  office  is  located  and  has  been 
in  recent  years  in  a  second-story  room  in  a  building  near  the 
center  of  the  west  block  on  Main  street  or  Liberty  street  (which 
is  the  main  street)  of  the  village  of  Bath.  There  is  a  door  at  the 
foot  of  the  stairway  leading  to  said  office  and  a  notice  posted  there 
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would  be  certain  to  attract  the  attention  of  persons  passing  along 
the  street. 

The  Liquor  Tax  Law  does  not  require  the  town  clerk  to  post 
the  notice  upon  the  sign  or  board  which  the  Town  Law  requires 
him  to  keep  in  front  of  his  office,  on  which  legal  notices  may  be 
posted.  He  is  required  to  print  and  post  in  at  least  four  public 
places  in  such  town  a  notice  of  the  fact  that  all  the  local  option 
questions  provided  by  the  Liquor  Tax  Law  will  be  voted  for  at 
such  town  meeting  or  general  election.  It  would  have  been  advis- 
able, however,  for  the  town  clerk  to  have  had  such  a  board  and  to 
have  posted  the  notice  thereon,  but  he  was  not  required  under  the 
statute  to  do  so. 

It  is  also  alleged  in  the  petition  and  not  disputed  that  the 
village  of  Bath  is  a  commercial  center  and  the  county  seat  of  the 
county  of  Steuben,  where  one-half  of  the  courts  are  held.  It  con- 
tains the  county  buildings  and  records  and  the  board  of  super- 
visors holds  its  sessions  there;  the  Steuben  County  Fair  is  held 
annually  for  a  week  and  people  come  there  from  all  parts  of  the 
State  and  from  other  States  to  transact  business,  and  that  it  is 
necessary  that  hotel  accommodations  should  be  furnished  to 
transient  guests  at  all  hours  of  the  day  or  the  night;  that  the 
hotels  in  the  village  cannot  be  maintained  and  accommodations 
furnished  to  the  guests  unless  they  are  permitted  to  sell  liquors; 
that  the  vote  against  granting  license  has  already  greatly  affected 
the  business  interests  of  the  town;  taxes  have  been  increased, 
electric-light  day  service  discontinued,  rents  diminished  and  prop- 
erty depreciated  in  value ;  that  for  thirty  years  past  the  town  of 
Bath  with  one  single  exception  of  about  six  months,  has  been  a 
licensed  town ;  that  the  citizens  of  the  town  naturally  reached  the 
conclusion  that  "  Question  Four,"  pertaining  to  the  sale  of  liquor 
by  hotel-keepers  would  be  carried  and  for  that  reason  no  special 
effort  was  made  to  induce  the  electors  to  vote  for  it ;  that  eight- 
tenths  of  the  business  men  and  taxpayers  of  this  town  have 
petitioned  to  have  the  excise  questions  resubmitted.  Taking  all 
those  facts  into  consideration  with  the  fact  that  all  the  alleged 
irregularities  combined  evidently  affected  the  result,  a  refusal, 
under  such  circumstances  to  order  a  resubmission  of  the  excise 
questions  might  result  in  great  injury  to  the  business  men,  tax- 
payers and  electors  of  the  town. 
The  prayer  of  the  petitioner  is,  therefore,  granted  and  the  town 
26 
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clerk  of  the  town  of  Bath  is  directed  to  call  a  special  town  meet- 
ing, at  which  the  four  excise  questions  shall  be  resubmitted  to  the 
electors,  who,  untrammeled  by  any  other  issues,  may  fully  and 
fairly  express  their  views  at  the  ballot-box,  provided,  however, 
that  the  electors  of  the  town  to  the  number  of  ten  per  centum  of 
the  votes  cast  at  the  next  preceding  general  election  shall  within 
fifteen  days  from  the  date  of  filing  this  decision  request  such  sub- 
mission by  a  written  petition  signed  and  acknowledged  by  such 
electors  and  filed  with  the  town  clerk,  as  required  by  section  16 
of  the  Liquor  Tax  Law. 

Ordered  accordingly. 


County  Court,    Delaware   County,  July,  1904.    Reported.   44   Misc.   444. 

The  People  ex  rel.  George  H.  Lasher,  Relator,  v.  Hugh  Adair, 
County  Treasurer  of  Delaware  County,  and  P.  W.  Cullinan; 
State  Commissioner  of  Excise,  Respondents. 

Liquor  Tax  Law. 

Where  a  town  clerk  files  with  the  county  treasurer,  and  with  the  State 
Department  of  Excise,  a  detailed  certificate  or  statement  of  the  result  of 
an  election  as  to  local  option — whose  details  have  evidently  been  obtained 
by  him  from  the  returns  filed  with  him  by  the  town  inspectors— the 
certificate  or  statement  must  be  deemed  presumptively  correct,  and, 
although  the  result  of  the  vote  has  never  been  ascertained  or  determined 
by  the  town  board,  the  result,  as  shown  by  the  certificate,  must  be  upheld, 
and,  in  accordance  with  it,  the  county  treasurer  must  issue,  or  withhold, 
a  liquor  tax  certificate. 

Proceedings  upon  the  return  of  a  writ  of  certiorari  granted  by 
the  county  judge  of  Delaware  county  to  review  the  action  of  Hugh 
Adair,  county  treasurer  of  said  county,  in  refusing  to  issue  to 
George  H.  Lasher,  the  relator,  a  liquor  tax  certificate. 

Eugene  E.  Howe,  for  relator. 

Wm.  E.  Schenelc,  for  State  Excise  Department. 

Chas.  L.  Ashley,  for  Middletown  Anti-saloon  League. 

Grant,  J. :  This  is  a  proceeding  under  section  28  of  the  Liquor 
Tax  Law  to  review  the  action  of  the  county  treasurer  of  Delaware 
county  in  refusing  a  liquor  tax  certificate  to  the  relator. 

The  relator  is  a  resident  of  the  town  of  Middletown  in  said 
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county  and  for  many  years  has  been  the  owner  of  a  hotel  in  said 
town  and  engaged  therein  in  the  traffic  in  liquors  pursuant  to  a 
liquor  tax  certificate  duly  issued  to  him. 

At  the  general  election  on  the  3d  day  of  November,  1903,  the 
four  propositions  mentioned  in  section  16  of  the  Liquor  Tax  Law 
were  submitted  to  the  voters  of  said  town,  in  the  four  election 
districts  into  which  the  town  is  divided ;  in  three  of  the  districts 
the  propositions  were  canvassed  by  the  election  inspectors  and  a 
statement  of  the  result  filed  with  the  town  clerk;  in  one  of  the 
districts  no  canvass  was  made  and  all  the  ballots  containing  the 
propositions  were  placed  in  a  sealed  package  and  marked  "void 
ballots." 

On  the  5th  day  of  November,  1903,  the  justices  of  the  peace  and 
town  clerk  of  said  town  met  as  a  board  of  town  canvassers ;  they 
did  not  canvass  the  excise  propositions  but  adopted  the  following 
motion  or  resolution:  "Motion  made  by  Mr.  Jackson  that  this 
board  of  canvassers  omit  to  canvass  in  regard  to  the  local  option 
questions  submitted  November  3,  1903,  viz. :  Nos.  one,  two,  three 
and  four,  on  the  ground  that  this  board  doubts  its  right  and 
holds  that  it  has  no  jurisdiction  to  canvass  the  votes  upon  the 
said  propositions." 

After  the  passage  of  the  above  resolution  the  board  of 
canvassers  adjourned  sine  die,  and  did  not  thereafter  reconvene  or 
canvass  the  said  proposition. 

On  the  9th  day  of  November,  1903,  the  town  clerk  filed  or  caused 
to  be  filed  with  the  county  treasurer  and  State  Excise  Department 
the  following  certificate  or  statement: 

"Certified  Copy  of  the  Statement  of  the  Result  of  Vote  on 
Local  Option  Questions. 

"Canvass  of  the  votes  cast  upon  the  questions  submitted  to  the 
electors  of  the  town  of  Middletown,  in  the  County  of  Delaware, 
State  of  New  York,  pursuant  the  provisions  of  section  Sixteen 
of  the  Liquor  Tax  Law,  at  the  Town  Meeting  held  at  the  time  of 
General  Election  in  said  town  on  November  3d,  1903. 

"I.  The  whole  number  of  affirmative  votes  which  were 
cast  for  Local  Option  Question  No.  1  submitted  were. .  115 

"The  whole  number  of  negative  votes  which  were  cast 
against  Local  Option  Question  No.  1  submitted  were. .  339 

"II.  The  whole  number  of  affirmative  votes  which  were 
cast  for  Local  Option  Question  No.  2  submitted  were. .  86 

"The  whole  number  of  negative  votes  which  were  cast 
against  Local  Option  Question  No.  2  submitted  were. .  316 
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"III.  The  whole  number  of  affirmative  votes  which  were 
cast  for  Local  Option  Question  No.  3  submitted  were. .  151 

"The  whole  number  of  negative  votes  which  were  cast 
against  Local  Option  Question  No.  3  submitted  were. .  277 

"IV.  The  whole  number  of  affirmative  votes  which  were 
cast  for  Local  Option  Question  No.  4  submitted  were. .  241 

"The  whole  number  of  negative  votes  which  were  cast 
for  Local  Option  Question  No.  4  submitted  were 297 

"There  were ballots  endorsed  'Objected  to  as  marked 

for  identification'  counted  and  included  in  the  foregoing  state- 
ment of  result. 

"There  were  one  hundred  and  seventy  ballots  indorsed  rejected 
as  'void'  not  counted  and  included  in  the  foregoing  statement  of 
result. 

"We  certify  that  the  foregoing  statement  is  correct  in  all 
respects. 

"Dated  Nov.  7th,  1903. 

"J.  K.  P.  Jackson  Refused  to  canvass    Justices  of  the 
"Will  Hubbell         vote  and  cannot         Peace  of  the  town 
"Sol  Mayes  thus  certify  of  Middletown,  N.  Y. 

"Marshall  H.  Dean,  Town  Clerk  of  the  Town  of  Middletown, 
N.Y. 

"State  of  New  York     ) 
County  of  Delaware   y  ss. : 
Town  of  Middletown  j 

"Middletown  Town  Clerk's  Office : 

"  I,  Marshall  H.  Dean,  Town  Clerk  of  the  Town  of  Middletown 
aforesaid,  do  hereby  certify  that  I  have  compared  the  foregoing 
copy  of  the  statement  and  return  of  the  votes  cast  on  the  questions 
submitted  pursuant  to,  the  provisions  of  Section  sixteen  of  the 
Liquor  Tax  Law  at  the  Town  Meeting  of  the  Town  of  Middletown 
held  at  the  time  of  General  Election  in  said  Town,  November  3d, 
1903,  and  the  result  of  said  vote  on  said  questions  submitted,  with 
the  originals  on  file  in  this  office,  and  that  the  same  is  a  correct 
transcript  thereof,  and  of  the  whole  of  said  original  statement, 
return  and  result. 

"Dated  November  7th,  1903. 

"Mabshall  H.  Dean,  Town  Clerk." 


Liquor  Tax  Law  405 


It  is  claimed  by  the  relator  that  the  statement  made  and  filed 
by  the  town  clerk  with  the  county  treasurer  and  excise  department 
was  void  and  of  no  effect  as  it  was  made  and  filed  without  author- 
ity of  law  and  is  not  such  a  certified  statement  of  the  result  of  the 
vote  as  is  required  by  the  Liquor  Tax  Law. 

The  relator  also  contends  that  the  statement  being  void  and 
without  authority  of  law,  the  county  treasurer  should  have 
ignored  it  and  issued  to  him  a  liquor  tax  certificate. 

The  relator  now  asks  this  court  to  determine  that  the  applica- 
tion for  the  liquor  tax  certificate  was  denied  without  good  and 
valid  reasons  therefor,  and  that  under  the  provisions  of  the  Liquor 
Tax  Law,  such  certificate  should  be  issued  to  him  and  asks  that 
an  order  be  made  commanding  the  county  treasurer  to  issue  the 
same. 

The  questions  for  determination  upon  the  return  of  the  writ  are 
first;  whether  or  not  such  application  was  denied  without  good 
and  valid  reasons  therefor,  and  second;  whether  under  the  provis- 
ions of  the  Liquor  Tax  Law  a  certificate  should  be  issued  and  an 
order  made  commanding  the  county  treasurer  to  issue  the  same. 

Section  16  of  the  Liquor  Tax  Law  provides :  "  That  a  certified 
copy  of  the  statement  of  the  result  of  the  vote  upon  each  of  such 
questions  submitted,  shall  immediately  after  such  submission 
thereof  be  filed  by  the  town  clerk  or  other  officer  with  whom  the 
returns  of  the  town  meetings  are  required  to  be  filed,  by  the  elec- 
tion law  with  the  county  treasurer  of  the  county,"  etc. 

No  statement  of  the  result  of  the  vote  upon  the  questions  sub- 
mitted was  ever  made  by  the  town  board,  acting  as  a  board  of 
town  canvassers,  and  no  certified  statement  of  the  result  of  the 
vote,  upon  the  excise  propositions,  in  said  town,  was  ever  made 
and  filed,  excepting  the  statement  or  certificate  hereinbefore  men- 
tioned. 

The  questions  involved  in  this  case  are  to  some  extent  novel, 
but  so  far  as  the  issues  presented  by  the  return  to  the  writ  are 
concerned,  several  decisions  have  been  made  which,  at  least,  throw 
some  light  upon  the  issues  and  furnish  a  guide  for  the  determina- 
tion of  the  case. 

The  case  of  People  ex  rel.  Leonard  v.  Hamilton,  42  App.  Div. 
212,  was  an  appeal  from  an  order  of  the  county  judge  of  Monroe 
county,  in  a  case  involving  questions  similar  to  those  involved  in 
the  case  at  bar.  This  case  has  been  followed  by  the  courts  in  this 
and  adjoining  departments  upon  applications  of  this  character 
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where  the  questions  involved  related  to  the  sufficiency  of  the  state- 
ment or  certificate  filed  by  town  clerks,  of  the  result  of  the  vote 
upon  excise  propositions. 

In  that  case  the  town  clerk  filed  simply  a  statement  of  the  vote 
of  the  town  of  Ogden  in  the  county  of  Monroe,  showing  the  vote 
upon  the  four  propositions  and  upon  the  application  of  the 
relator  refused  to  issue  the  same,  upon  the  ground  that  the  state- 
ment aforesaid  had  been  filed  with  him  apprising  him  that  a 
majority  of  the  qualified  electors  of  the  town  of  Ogden  had  voted 
against  the  granting  thereof. 

A  writ  of  certiorari  was  issued  by  the  county  judge,  and  upon 
the  return  of  the  writ  it  was  held  that  the  statement  of  the  result 
filed  by  the  town  clerk  was  not  a  compliance  with  the  statute, 
which  required  that  a  "  Certified  copy  of  the  statement  of  the 
result  of  the  vote  ,"  etc.,  should  be  filed,  and  it  was  ordered  that 
the  county  treasurer  issue  to  the  relator  a  certificate,  unless  the 
town  clerk  within  five  days  file  with  the  county  treasurer  a  certi- 
fied copy  of  the  statement  of  the  result  of  the  election,  from  which 
it  shall  appear  that  such  liquor  tax  certificate  cannot  be  lawfully 
granted,  in  which  case  the  application  shall  be  refused. 

An  appeal  was  taken  to  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  and  the  foregoing 
decision  was  affirmed.  Mr.  Justice  Spring,  writing  the  opinion 
of  the  court  in  which  all  concurred,  says :  "  The  statement 
■made  by  the  town  clerk  of  the  result  of  this  town  meeting  unmis- 
takably apprised  the  treasurer  that  at  a  town  meeting  held  on 
the  seventh  day  of  March  the  majority  of  the  votes  cast  on  ques- 
tion four  was  decisively  against  the  question  submitted,  giving 
the  precise  vote  for  and  against  the  proposition.  While  the  state- 
ment so  made  is  not  technically  and  strictly  a  '  certified  copy '  of 
tbe  return  of  the  town  meeting,  in  literal  detail,  it  serves  the 
purpose  of  acquainting  the  treasurer  of  the  result  of  the  vote  and 
is  adequate  justification  for  his  action.  If  the  return  is  truthful 
in  the  vital  part,  that  is,  if  the  statement  of  the  result  of  the  town 
Lveeting  is  correct,  then  it  should  be  upheld.  As  was  said  in 
People  ex  rel.  Hirsh  v.  Wood  (148  N.  Y.  147)  :  'The  object  of 
ejections  is  to  ascertain  the  popular  will,  and  not  to  thwart  it. 
The  object  of  election  laws  is  to  secure  the  rights  of  duly  qualified 
electors,  and  not  to  defeat  them.' 

"The  contention  of  counsel  for  the  relator,  that  this  statement 
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should  have  all  the  verity  of  a  certified  copy  to  be  admissible  in 
evidence,  is  not  a  fair  test  of  its  import. 

"  The  right  to  sell  liquors  depends  upon  the  vote,  not  upon 
the  statement.  The  statement  is  the  means  provided  in  the  act 
to  get  the  information  of  the  result  of  the  action  of  the  electors 
to  the  officer  who  is  to  make  effective  their  intent.  Presumptively 
the  statement  is  correct  and  you  must  be  governed  by  it.  *  *  * 
Irregularities  in  the  statement  will  not  be  invoked  to  defeat  the 
will  of  the  electors." 

This  case  was  followed  by  Mr.  Justice  Forbes  in  the  case  of 
People  ex  rel.  Smith  v.  Foster,  27  Misc.  Rep.  567,  where  a  similar 
statement  was  filed  by  the  town  clerk ;  it  was  also  followed  by  Mr. 
Justice  Werner,  in  the  case  of  the  People  ex  rel.  Clint  v.  Hamilton, 
27  Misc.  Rep.  360,  in  a  case  where  a  defective  statement  had  been 
filed  by  the  town  clerk. 

In  all  of  these  cases  the  statements  were  defective  and  not  in 
compliance  with  the  requirements  of  law,  but  it  was  held  the 
effect  of  the  statements  was  to  apprise  the  county  treasurer  of 
the  result  of  the  vote  upon  the  excise  propositions. 

I  see  no  reason  why  these  decisions  are  not  controlling  in  the 
case  at  bar,  so  far  as  the  effect  of  the  statement  is  concerned. 

In  the  case  at  bar  the  certificate  is  something  more  than  a  mere 
statement  of  the  result ;  upon  its  face,  it  appears  to  be  a  detailed 
statement  of  all  that  is  required  by  the  Liquor  Tax  Law,  but  the 
criticism  made  by  the  relator  is  that  the  statement  is  false,  in 
that  it  purports  to  be  a  statement  of  a  result  which  was  never 
ascertained  or  determined  by  the  town  board.  It  is  apparently 
tine  i hat  no  i*e.snj i  was  ever  ascertained  and  determined  by  the 
town  board;  the  result  was  evidently  obtained  by  the  town  clerk 
from  the  returns  filed  with  him  by  the  election  inspectors  of  the 
town ;  upon  this  application  it  is  unnecessary  for  me  to  determine 
which  was  the  correct  method  because  the  statement  filed,  being 
in  substantial  compliance  with  the  Liquor  Tax  Law,  justified  the 
county  treasurer  in  refusing  to  issue  a  certificate. 

Upon  the  second  question  it  has  been  held  that  the  test  of  the 
right  to  a  liquor  tax  certificate  depends  upon  the  result  of  the 

vote. 

In  People  ex  rel.  Leonard  v.  Hamilton,  supra,  it  was  held  "  that 
the  test  of  the  right  to  a  liquor  tax  certificate,  carrying  with  it 
the  privilege  of  selling  intoxicating  liquors,  does  not  rest  with  any 
officer,  judicial  or  ministerial,  but  with  the  electors  of  the  town. 
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Their  vote  is  to  determine  that  question.  *  *  *  The  act 
requires  the  town  clerk  to  make  a  statement  of  the  result  of  the 
vote  to  the  county  treasurer.  This  is  not  for  the  purpose  of 
furnishing  evidence  for  use  in  the  courts;  it  is  to  advise  the 
treasurer  of  the  result  of  the  vote.  If  the  return  made  is  false,, 
the  remedies  for  its  correction  are  ample,  as  the  courts  are  swift 
to  undo  any  inadvertence  or  corrupt  error  which  tends  to  over- 
ride the  will  of  the  majority  as  expressed  lawfully  at  an  election. 
But  if  the  return  contains  the  requisite  information  enabling  the 
treasurer  to  act,  then  that  must  be  his  guide." 

In  the  case  at  bar  the  return  shows  that  the  county  treasurer 
refused  a  liquor  tax  certificate  to  the  relator  upon  the  ground  that 
the  statement  filed  showed  an  apparent  majority  for  no  license 
of  fifty-six ;  this  statement  is  not  controverted,  and  the  test  as  to 
the  relator's  right  to  a  certificate  must  depend  upon  this  result. 

The  application  must,  therefore,  be  denied,  without  cost  to 
either  party,  and  an  order  may  be  entered  accordingly. 

Application  denied,  without  costs. 


Supreme  Court,  Albany  Trial  Term,  July  1904.   Reported.  44  Misc.  475. 

The  People  ex  eel.  Chaeles  Haveely,  Eelator,  v.  Jacob  L.  Hanes 
et  al.,  Defendants. 

Elections — Inspectors  of. 

In  determining  what  ballots  shall  be  counted  for  or  against  any 
candidate — or  wholly  rejected — as  well  as  any  question  voted  on,  inspec- 
tors of  election  act  judicially  and  cannot  be  required  by  a  common-law 
mandamus  to  decide  in  a  particular  manner. 

This  is  an  alternative  writ  of  mandamus  directed  to  the  board 
of  election  inspectors  of  the  second  election  district  of  the  town 
of  Westerlo,  N.  Y.,  and  the  board  of  canvassers  of  said  town,  to 
which  proceeding  the  State  Commissioner  of  Excise  is  also  made 
a  party  under  the  provisions  of  the  Liquor  Tax  Law. 

At  the  town  meeting  held  in  the  said  town  of  Westerlo  on 
November  3,  1903,  the  four  local  option  questions  as  provided  by 
section  16  of  the  Liquor  Tax  Law  were  submitted  to  the  electors 
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of  said  town.  The  result  of  the  election  as  canvassed  and 
declared  by  the  town  canvassers  showed  an  equal  number  of  votes 
for  and  against  the  fourth  question  so  voted  on  as  aforesaid,  relat- 
ing to  the  traffic  of  liquors  in  connection  with  the  business  of 
keeping  a  hotel,  and  under  the  provisions  of  the  Liquor  Tax  Law 
such  result  effected  the  prohibition  of  such  traffic  in  said  town  In 
connection  with  the  hotel  business. 

The  inspectors  of  election  in  the  second  district  of  said  town 
rejected  as  void  four  ballots,  one  of  which  it  is  claimed  by  the 
relator  should  have  been  counted  in  favor  of  the  fourth  local 
option  question  under  consideration.  The  inspectors  also  counted 
against  said  question  a  number  of  ballots  which  the  relator  claims 
were  void  or  had  been  marked  for  identification,  none  of  which, 
however,  were  protested  or  objected  to  by  any  person  at  the  tim« 
of  counting  or  canvassing  the  same. 

All  these  ballots,  except  the  four  which  were  rejected  by  the 
inspectors  as  void,  were  replaced  in  the  box  from  which  they  were 
taken,  as  required  by  the  Election  Law.  But  the  defendants  assert 
that  said  box  has  been  tampered  with  and  that  the  ballots  com 
plained  of  by  the  relator  are  not  now  in  the  same  condition  in 
which  they  were  when  they  were  counted  and  canvassed  by  the 
inspectors,  and  considerable  evidence  was  taken  on  the  trial  bear- 
ing on  this  question. 

The  term  of  office  of  all  of  the  election  inspectors  expired  in 
December,  1903,  and  only  one  of  the  old  board  has  been  reap- 
pointed and  is  now  in  office.  There  has  also  been  a  change  in  the 
town  board  of  canvassers. 

Application  for  a  writ  of  mandamus  herein  was  not  made 
within  twenty  days  after  the  election,  as  provided  by  section  114 
of  the  Election  LaAv. 

Frost,  Daring  &  Warner,  for  relator. 

William  Q.  Van  Loon,  W.  L.  Thornton  and  Peter  A.  Delaney, 
for  defendants. 

Cochrane,  J.  The  relator  seeks  by  this  proceeding  to  require 
the  board  of  election  inspectors  to  recount  and  recanvass  ballots 
heretofore  counted  and  canvassed  by  them,  and  on  such  recount 
to  reject  ballots  heretofore  counted  by  them  and  to  count  ballots 
heretofore  rejected  by  them  as  void. 
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Where  the  terms  of  office  of  the  inspectors  have  expired  as  in 
this  case,  they  cannot  independently  of  the  Election  Law  be  com- 
pelled by  mandamus  to  reconvene  and  recanvass  the  ballots. 
(People  ex  rel.  Gaige  v.  Reunion,  49  Hun,  425;  People  ex  rel, 
Bailey  v.  Supervisors  of  Greene,  12  Barb.  217;  People  ex  rel. 
Stevens  v.  Hayt,  66  N.  Y.  606 ;  People  ex  rel.  Smith  v.  Schiellein, 
95  id.  133.) 

In  People  ex  rel.  Gaige  v.  Iieardon,  49  Hun,  425,  432,  Follett, 
J.,  said :  "  I  concur  in  the  result,  upon  the  sole  ground  that 
the  terms  of  office  of  the  inspectors  having  expired,  they  cannot 
be  compelled  by  mandamus  to  reconvene  and  recanvass  the  bal- 
lots. (The  Secretary  v.  McGarrahan,,  9  Wall.  298;  United  States 
v.  BouttccU  1?  id.  004;  State  v.  Elkinton,  30  N.  J.  L.  335.)  The 
inspectors  who  were  elected  to  succeed  the  defendants  are  without 
power  to  recanvass  the  ballots.  (Hadley  v.  Mayor,  33  N.  Y.  603.) 
A  mandamus  would  be  unavailing.  A  remedy  for  such  cases 
should  be  provided  by  statute." 

I  do  not  find  any  authority  or  judicial  utterance  at  variance  with 
the  above  authorities.  The  cases  cited  by  the  relator  are  not  in 
point.  They  merely  hold  that  notwithstanding  the  provisions  of 
the  Election  Law  the  court  still  has  common-law  jurisdiction  in 
election  cases  which  has  not  been  abridged  or  limited  by  the 
provisions  of  the  statute. 

Section  114  of  the  Election  Law  provides  for  a  recount  of  votes 
in  certain  cases  by  mandamus  and  it  also  provides  that  "  Boards 
of  inspectors  of  election  districts,  and  boards  of  canvassers,  shall 
continue  in  office  for  the  purpose  of  such  proceedings."  By  this 
statutory  provision  the  Legislature  supplied  a  defect  in  the  com- 
mon law  indicated  in  the  suggestion  of  Follett,  J.,  above  quoted 
that  "a  remedy  for  such  cases  should  be  provided  by  statute." 
The  relator,  however,  does  not  claim  that  this  proceeding  is  within 
the  provisions  of  this  statute  and  hence  he  is  not  entitled  to  its 
benefits. 

There  is  another  objection  to  this  proceeding.  Inspectors  of 
election  have  both  judicial  and  ministerial  duties  to  perform.  1  a 
determining  what  ballots  shall  be  counted  for  or  against  any 
candidate,  or  any  question  voted  on,  or  what  ballots  shall  be 
rejected,  they  act  judicially.  They  may  perhaps  be  required  by 
mandamus  to  perform  merely  ministerial  acts  in  a  particular 
way;  and  they  may  also  be  required  to  exercise  their  judicial 
functions;  but  they  cannot  be  required  by  a  common-law  man- 
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damus  to  decide  in  a  particular  manner.  (People  ex  rel.  Francis 
v.  Common  Council,  78  N.  Y.  33,  39 ;'  People  ex  rel.  Millard  v. 
Chapin,  104  id.  96,  100 ;  People  ex  rel.  Smith  v.  Schiellein,  95  id. 
124;  133;  People  ex  rel.  Fiske  v.  Devermann,  83  Hun,  181,  184.) 
It  is  the  performance  of  a  judicial" act  on  the  part  of  the  inspectors 
which  is  complained  of  in  this  case;  not  the  failure  on  their  part 
to  act  judicially,  but  the  judicial  conclusion  reached  by  them; 
and  it  is  this  judicial  conclusion  which  it  is  sought  to  have 
changed.  The  inspectors  have  performed  the  judicial  act  com- 
plained of.  They  may  not  have  reached  a  correct  conclusion  but 
they  have  acted  and  exercised  their  judgment,  and  the  conclusion 
reached  by  them  cannot  be  reviewed  herein. 

In  the  case  last  cited,  Cullen,  J.,  said :  "  The  inspectors  having 
made  a  canvass,  could  not  be  compelled  or  permitted  to  make  a 
new  one.  By  section  132  of  the  Election  Law  (chap.  680  of  the 
Laws  of  1892),  even  where  the  returns  are  sent  back  to  inspectors 
for  omissions  or  clerical  errors  they  are  forbidden  to  change  or 
alter  any  decision  before  made  by  them." 

Section  114  of  the  Election  Law  above*  referred  to  provides  for 
a  review  of  the  judicial  determinations  of  election  inspectors  in 
mandamus  proceedings.  But  this  right  on  the  part  of  the  relator 
does  not  exist  at  common  law  and  as  this  is  a  common-law  man- 
damus proceeding  the  relator  cannot  avail  himself  of  the  statute. 
In  view  of  the  foregoing  observations  it  is  unnecessary  to  con- 
sider the  question  litigated  on  the  trial  as  to  whether  the  ballots 
have  been  changed  since  they  were  counted  and  canvassed  by  the 
defendants. 

Peremptory  mandamus  disallowed,  without  costs. 
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Second  Appellate  Department,  July  Term,  1904.  Reported.  97   App.  Div.  122. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  an  Order 
Revoking  and  Canceling  Liquor  Tax  Certificate  No.  3,614,  Issued 
to  Joe  Kray,  Appellant. 

Revocation  of  a  liquor  tax  certificate — The  provision,  that  the  allegations 
of  the  petition  need  not  be  proved  if  the  certificate  holder  fails  to 
deny  them  under  oath,  is  unconstitutional — Reference  to  take  proof. 

Subdivision  2  of  section  28  of  chapter  112  of  the  Laws  of  1896,  as 
amended  by  chapter  367  of  the  Laws  of  1900,  and  chapter  640  of  the  Laws 
of  1901,  regulating  proceedings  to  revoke  and  cancel  a  liquor  tax 
certificate,  which  provides  that  on  the  return  of  the  order  to  show  cause 
"the  justice,  judge  or  court  before  whom  the  same  Is  returnable  shall 
grant  such  order  revoking  and  cancelling  the  said  liquor  tax  certificate, 
unless  the  holder  of  said  liquor  tax  certificate  shall  present  and  file  a 
verified  answer  to  said  petition,  which  answer  denies  each  and  every 
violation  of  the  Liquor  Tax  Law  alleged  in  the  petition,  and  raises  an  issue 
as  to  any  of  the  facts  material  to  the  granting  of  such  order,  in  which 
event  the  said  justice,  judge  or  court  shall  hear  the  proofs  of  the  parties 
and  may,  if  deemed  necessary  or  proper,  take  testimony  in  relation  to  the 
allegations  of  the  petition  or  answer,  or  appoint  a  referee  to  take  proofs 
in  relation  thereto,  and  report  the  evidence  to  such  justice,  judge  or  court, 
without  opinion,"  is  unconstitutional  so  far  as  it  assumes  to  dispense  with 
the  necessity  of  proof  of  the  allegations  of  the  petition,  if  the  holder  of 
the  certificate  neglects  to  interpose  a  verified  answer  denying  the  charges 
under  oath  and  raising  an  issue. 

Semble,  that  the  amendment  of  1900  being  unconstitutional  did  not 
affect  the  provision  of  the  original  statute  that  the  justice  or  court  should 
hear  the  proofs  of  the  parties,  or  if  deemed  necessary  or  proper,  take 
testimony  or  appoint  a  referee  for  that  purpose. 

That  in  any  event,  the  court  had  inherent  power,  in  the  event  of  the 
failure  of  the  certificate  holder  to  interpose  a  verified  answe'r,  to  order  a 
reference  to  take  proof  of  the  allegations  of  the  petition. 

Appeal  by  Joe  Kray  from  an  order  of  the  Supreme  Court,  made 
at  Kings  County  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Kings  on  the  8th  day  of  July,  1903,  appointing  a 
referee,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
12th  day  of  August,  1903,  revoking  and  canceling  liquor  tax 
certificate  No.  3,614  issued  to  him. 

Uriah  W.  Tompkins,  for  the  appellant. 

Herbert  E.  Kellogg,  for  the  respondent. 
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Jenks,  J. :  This  proceeding  to  revoke  and  to  cancel  a  liquor  tax 
certificate  was  begun  by  an  order  to  show  cause,  granted  on 
October  28,  1902.  The  holder  refused  either  to  appear  or  to  file 
answer,  but  moved  to  dismiss  on  the  unconstitutionality  of  sub- 
division 2  of  section  28  of  the  Liquor  Tax  Lax  (Laws  of  1896, 
chap.  112,  as  amd.  by  Laws  of  1901,  chap.  640) .  The  Special  Term, 
upon  the  moving  papers,  revoked  and  canceled  the  certificate.  We 
reversed  the  order,  but  remitted  the  proceeding  to  the  Special 
Term  for  further  action  in  accordance  with  the  law.  (Matter  of 
Cullincm  [Kray  Certificate]  82  App.  Div.  445.)  The  Special  Term, 
upon  the  remittitur  and  upon  notice  to  the  attorney  appearing 
specially  for  the  holder,  and  hearing  him  in  opposition,  made  an 
order  of  reference  for  proof  of  the  allegations  of  the  petition  and 
a  report.  After  the  filing  of  the  referee's  report  and  proof  of 
notice  to  the  said  attorney  of  the  hearing  before  the  referee,  of  the 
filing  of  his  report  and  the  evidence,  and  of  notice  of  the  motion, 
the  Special  Term  made  an  order  revoking  and  canceling  the 
certificate.  The  holder  appeals  both  from  the  order  of  reference, 
and  from  the  order  of  revocation  and  cancellation. 

Section  28  of  chapter  112  of  the  Laws  of  1896  provided  that  on 
the  return  day  specified  in  the  order  the  justice  or  court  should 
hear  the  proofs,  that  testimony  might  be  taken,  or  that  a  referee, 
who  should  report  the  evidence  to  the  justice  or  court,  might  be 
appointed  for  that  purpose,  and  that  if  the  justice  or  court  was 
satisfied  that  the  material  statements  in  the  application  of  the 
holder  of  such  certificate  were  false,  or  that  "the  holder  of  such 
certificate  is  not  entitled  to  hold  such  certificate,"  an  order  should 
be  granted  revoking  and  canceling  it.  Chapter  312  of  the  Laws  of 
1897.  amended  section  28,  but  not  in  respect  to  this  part  of  the 
procedure,  but  chapter  367  of  the  Laws  of  1900  and  chapter  640  of 
the  Laws  of  1901  amended  subdivision  2  of  said  section  28  so  that 
it  reads:  "On  the  day  specified  in  such  order,  the  justice,  judge 
or  court  before  whom  the  same  is  returnable  shall  grant  such  order 
revoking  and  cancelling  the  said  liquox  tax  certificate,  unless  the 
holder  of  said  liquor  tax  certificate  shall  present  and  file  a  verified 
answer  to  said  petition,  which  answer  denies  each  and  every 
'  violation  of  the  Liquor  Tax  Law  alleged  in  the  petition  and  raises 
an  issue  as  to  any  of  the  facts  material  to  the  granting  of  such 
order,  in  which  event  the  said  justice,  judge  or  court  shall  hear 
the  proofs  of  the  parties  and  may,  if  deemed  necessary  or  proper, 
take  testimony  in  relation  to  the  allegations  of  the  petition  or 
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answer,  or  appoint  a  referee  to  take  proofs  in  relation  thereto,  and 
report  the  evidence  to  such  justice,  judge  or  court  without 
opinion."  Our  judgment,  reported  in  82  Appellate  Division,  445, 
is  based  upon  the  proposition  that  the  Legislature  could  not  dis- 
pense with  the  necessary  allegations  and  proof  of  the  facts  of  the 
offence  by  enacting  virtually  that  no  proof  need  be  made  by  the 
State  unless  the  alleged  violator  denied  the  charges  under  oath. 

The  Legislature,  by  the  amendments  of  1900  and  1901,  did  not 
materially  touch  the  provision  in  the  original  statute  (as  con- 
tinued by  Laws  of  1897,  chap.  312),  that  the  justice  or  court 
should  hear  the  proofs  of  the  parties,  or,  if  deemed  necessary  or 
proper,  take  testimony  or  appoint  a  referee  for  that  purpose,  but 
attempted  to  dispense  with  such  procedure  unless  the  holder 
presented  and  filed  a  verified  answer  denying  the  charges  and 
raising  an  issue.  Legislative  dispensation  with  procedure  under 
specified  circumstances  is  not  a  general  legislative  repeal  thereof. 
Sutherland  on  Statutory  Construction  (§  133)  says:  "The  portions 
of  the  amended  sections  which  are  merely  copied  without  change 
are  not  to  be  considered  as  repealed  and  again  enacted,  but  to  have 
been  the  law  all  along."  He  cites,  inter  alia,  Ely  v.  Holton 
(15  N.  Y.  595),  and  indeed  his  text  is  substantially  that  of 
Denio,  Ch.  J.,  in  that  case.  ( See,  too,  Matter  of  Estate  of  Prime. 
136  id.  347.)  But  we  are  not  considering  a  legislative  act  of  a 
repeal  of  procedure,  either  express  or  implied,  but  a  legislative 
dispensation  of  that  procedure  in  certain  cases  which  the  court 
has  pronounced  unconstitutional.  Endlich  on  the  Interpretation 
of  Statutes  (§  195)  lays  down  the  rule:  "And  an  unconstitutional 
amendment  cannot  have  the  effect  of  repealing  by  mere  implication 
the  original  act."  The  reason  is  that  as  the  amendment  itself  ia 
void,  it  cannot  work  a  repeal.  (See  Ex  parte  Davis,  21  Fed.  Rep. 
396;  Sullivan  v.  Adams,  3  Gray,  476,  478;  Devoy  v.  Mayor, 
35  Barb.  264.) 

In  any  event  we  have  held  in  Matter  of  CulUnan  (Watson 
Certificate)  (93  App.  Div.  540)  that  the  court  had  inherent  power 
to  order  a  reference  in  such  proceedings. 

The  orders  must  be  affirmed,  with  costs  and  disbursements. 

All  concurred. 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Second  Appellate  Department,  July,  1904.  Reported.  97  App.  Div.  630. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Oullinan,  as  State 
Commissioner  of  Excise,  Respondent,  for  an  Order  Revoking 
and  Canceling  Liquor  Tax  Certificate  No.  3,562,  Issued  to 
Edward  Kojan,  and  Transferred  to  Victor  Strbichbr,  Appel- 
lants, and  five  other  similar  cases. 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 

All  concurred.     (See  opinion  of  Jbnks,  J.,  in  Matter  of  Gulli- 
nan  [Kray  Certificate],  ante.  p.  122.) 


County  Court,  Steuben  County,  August,  1904.   Unreported. 

In  the  Matter  of  the  Petition  of  Hiram  Ellis,  for  an  Order  Revok- 
ing and  Cancelling  Liquor  Tax  Certificate  No.  9,998,  Issued  to 
Peabl  Foster. 

This  is  an  application  for  the  revocation  and  cancellation  of 
liquor  tax  certificate  issued  to  Pearl  Poster,  of  Arkport,  N.  Y.,  by 
the  treasurer  of  Steuben  county. 

Orcutt,  Robbins  &  Brown,  for  the  petitioner. 

James  E.  Clancy,  for  the  defendant. 

Clark,  Co.  J. : — This  application  is  made  on  the  ground  that 
the  material  statements  made  by  the  defendant  in  his  applica- 
tion for  a  liquor  tax  certificate  were  false. 

The  evidence  taken  on  the  hearing  in  this  matter  shows  that 
one  Fred  J.  Phillips,  in  the  early  part  of  the  winter  of  1 903,  made 
an  application  to  the  treasurer  of  Steuben  county  for  a  liquor  tax 
certificate,  and  had  attached  thereto  the  consents  of  two  dwelling- 
house  owners. 

That  in  April,  1903,  another  application  was  made  by  the  said 
Fred  J.  Phillips,  for  a  liquor  tax  certificate,  which  was  duly  issued 
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to  him;  and  in  April,  1904,  the  defendant,  Pearl  Foster,  made 
application  to  the  treasurer  of  Steuben  county  for  a  liquor  tax 
certificate,  but  that  no  consents  of  dwelling  house  owners  were 
ever  filed  by  the  defendant,  except  the  two  consents  originally 
filed  by  Phillips  in  January,  1903,  when  a  liquor  tax  certificate 
was  first  issued  to  him. 

It  is  conceded  that  the  hotel  of  the  defendant,  in  the  village  of 
Arkport,  is  located  within  two  hundred  feet  of  four  buildings, 
three  of  which  are,  and  were  at  the  time  of  the  filing  of  defend- 
ant's application,  used  exclusively  as  dwellings,  and  the  only 
question  to  be  decided  here  is  whether  or  not  the  fourth  dwelling 
referred  to,  occupied  by  Newton  Colegrove  and  family,  was  used 
exclusively  as  a  dwelling.  If  it  was  not,  but  was  used  as  a  public 
boarding  house,  as  claimed  by  the  defendant,  then  the  two  con 
sents  referred  to  in  the  defendant's  application  for  his  liquor  tax 
certificate,  would  be  sufficient,  for  he  would  then  have  the  con- 
sents of  two-thirds  of  the  dwelling-house  owners  within  two  hun- 
dred feet  of  his  hotel,  as  required  by  subdivision  8  of  section  17  of 
the  Liquor  Tax  Law. 

If,  on  the  other  hand,  the  house  occupied  by  Mr.  Colegrove  and 
his  family  was  used  and  occupied  exclusively  as  a  dwelling-house 
then  the  defendant  did  not  obtain  and  file  the  proper  consents 
as  required  by  law,  and  the  contention  of  the  petitioner1  would 
have  to  be  upheld. 

The  evidence  taken  on  the  hearing  shows  that  Mr.  Colegrove  and 
his  family  had  occupied  the  premises  in  Arkport,  now  occupied 
by  them,  as  a  family  residence  for  nearly  25  years.  During  that 
time  they  had  occasionally  taken  a  boarder,  and  for  a  short  period 
two  gentlemen  boarded  at  their  house,  but  the  evidence  is  clear 
and  undisputed  that  they  had  no  sign  on  their  premises  indicating 
to  the  public  that  theirs  was  a  boarding  house ;  and  it  is  equally 
clearly  established  by  the  evidence  that  they  never,  at  any  time 
kept  a  public  boarding  house,  as  that  term  is  commonly  under- 
stood. They  did  not  prepare  meals  and  serve  them  to  transient 
customers,  did  not  make  it  their  business  to  keep  boarders,  except- 
ing occasionally  and  in  the  manner  above  indicated,  and  when 
they  did  it  would  appear  from  the  evidence  that  the  taking  of 
the  boarders  was  more  in  the  nature  of  an  accommodation  to 
neighbors  and  friends  than  the  carrying  on  of  the  business  of 
keeping  boarders. 

The  courts  have  passed  upon  questions  similar  to  this,  and  there 
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can  be  no  mistaking  the  fact  that  a  nice  rule  in  attempting  to 
establish  the  fact  that  a  man  keeps  a  public  boarding  house, 
because  he  happens  to  take  an  occasional  boarder  in  his  family, 
has  not  been  encouraged. 

The  mere  fact  that  a  family  occasionally  takes  in  a  boarder 
would  not  deprive  the  residence  of  its  character  as  a  dwelling 
house. 

A  public  boarding  house  is  a  place  where  the  general  public 
would  be  invited  to  enter  and  receive  accommodation,  and  the 
evidence  fails  to  disclose  a  single  element  in  this  case  even  tend- 
ing to  show  that  Mr.  Colegrove  kept,  or  ever  kept,  a  public  board- 
ing house. 

It  certainly  was  not  the  intention  of  the  Legislature  that  a 
person's  private  residence  shall  lose  its  character  as  a  dwelling 
house,  used  exclusively  as  such,  because  the  owner  occasionally 
took  in  a  boarder.  That  idea  would  be  neither  sensible  nor  reas- 
onable. 

In  the  Matter  of  Lyman,  (26  Misc.  568),  the  court  says : 

"It  seems  to  me  the  provisions  of  the  statute  in  question  mean 
a  building,  all  of  which  considered  as  a  whole,  in  its  general  and 
preponderating  use,  is  designed  for  and  devoted  to  occupation  as  a 
dwelling,  as  a  dwelling  of  its  kind  would  be  ordinarily  used,  and 
to  the  exclusion  of  any  distinct  portion  thereof  being  openly  and 
habitually  devoted  to  some  other  purpose,  as  that  of  business." 

And  again,  in  the  Matter  of  Veeder  (31  Misc.  569),  the  court 
says:  "The  fact  that  one  or  more  of  his  (the  property  owner's) 
rooms  were  let  for  occupancy  for  persons  other  than  members  of 
his  family  would  not  deprive  his  house  of  its  character  as  a  dwell- 
ing house." 

These  two  cases  seem  to  be  right  in  point,  and  it  is  hardly  neces- 
sary to  cite  others,  for  they  must  be  controlling. 

To  say  that  because  a  man,  living  with  his  wife  and  family, 
occupying  a  house  not  designated  or  indicated  as  a  boarding 
house  by  any  sign  where  boarders  had  never  been  solicited, 
but  where  the  family  had  occasionally  taken  in  a  boarder, 
to  say  that  such  a  house  was  not  occupied  exclusively  as 
a  dwelling,  but  was  in  fact  a  public  boarding  house,  would  be  to 
strain  the  common  understanding  of  what  a  boarding  house  is, 
beyond  the  limits  of  common  sense. 

From  the  evidence  in  this  case,  I  am  very  clearly  of  the  opinion 
27 
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that  Mr.  Colegrove's  residence  was,  at  the  time  the  defendant  made 
his  application  for  liquor  tax  certificate,  and  now  is,  and  has  been 
for  many  years,  occupied  exclusively  as  a  dwelling  house,  and 
that  the  defendant  was  clearly  mistaken  in  his  assumption  that 
it  was  a  public  boarding  house. 

It  being  conceded  that  the  defendant  only  had  the  consents 
of  two  dwelling  householders,  whereas  he  should  have  had  three, 
for  Mr.  Colegrove's  residencet  was  a  dwelling  house  within  the 
meaning  of  the  statute,  and  used  exclusively  as  such,  it  follows 
that  the  defendant  did  not  have  the  requisite  number  of  consents 
to  entitle  him  to  a  liquor  tax  certificate,  and  that  the  prayer  of 
the  petitioner  must  be  granted,  and  that  the  liquor  tax  certificate 
issued  to  the  defendant  must  be  revoked  and  cancelled,  with  $25.00 
costs  to  the  petitioner,  besides  disbursements,  to  be  duly  taxed. 

Let  an  order  be  entered  accordingly. 


Court  of  Appeals.   Reported.  179   N.  Y.  93. 

The  People  of  the  State  of  New  York  ex  rel.  David  Sandman, 
Respondent,  v.  Henry  S.  Brush,  as  County  Treasurer  of 
Suffolk  County,  et  al.,  Appellants. 

Liquor  Tax  Law — Right  to  certificate  without  consents  as  to  places  In 
existence  when  statute  was  enacted  is  not  extinguished  by  vote  of 
town  electors  suspending  traffic  for  two  years. 
The  right  to  a  liquor  tax  certificate  without  consents  is  a  privilege  in 
the  nature  of  a  property  right  that  attaches  to  places  where  the  traffic  was 
carried  on  at  the  time  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112)  was 
enacted,  and  the  privilege  cannot  he  extinguished  by  the  vote  of  the  elec- 
tors of  a  town  under  the  local  option  provisions  of  the  statute,  to  the  effect 
that  no  liquor  should  be  sold  therein  for  a  period  of  two  years;  the  traffic 
is  suspended  thereby  for  such  period,  but  if  at,  the  end  thereof  the  electors 
reverse  their  determination,  the  right  is  revived  and  the  owner's  applica- 
tion for  a  certificate  should  be  considered  as  if  such  vote  had  never  been 
cast. 
People  ex  rel.  Sandman  v.  Brush,  92  App.  Div.  611,  affirmed. 
(Argued  May  31,  1904;  decided  August  5,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  March  10,  1904, 
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which  affirmed  an  order  of  Special  Term  requiring  defendants  to 
issue  a  liquor  tax  certificate  to  the  relator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  E.  Schenck,  for  appellants. 

The  privilege  accorded  established  places  of  traffic  under  sub- 
division 8  of  section  17  of  the  Liquor  Tax  Law,  by  reason  of  the 
fact  that  they  were  occupied  for  traffic  on  March  23,  1896,  is  now 
subject  to  the  qualification  provided  in  subdivision  5  of  said 
section  relative  to  their  continued  use  since  said  date.  (People 
ex  rel.  v.  Murray,  148  N.  Y.  171;  People  ex  rel.  v.  Lammerts, 
18  Misc.  Eep.  343 ;  14  App.  Div.  625 ;  Matter  of  Zinisow  v.  Schmidt, 
18  Misc.  Rep.  653;  People  ex  rel.  v.  Hamilton,  25  App.  Div.  428; 
Matter  of  Bridge  v.  Mohrmann,  25 'Misc.  Rep.  213;  Matter  of 
Lyman  v.  Fuhrman,  34  App.  Div.  389 ;  Matter  of  Lewis  v.  Pilchen, 
26  Misc.  Rep.  532;  Matter  of  Pierson  v.  Biegel,  32  Misc.  Rep.  293; 
Matter  of  Kessler  v.  Cashin,  163  N.  Y.  205.)  The  suspension  of 
traffic  in  liquor  at  a  place  originally  privileged  under  subdivision 
8  of  section  17  of  the  Liquor  Tax  Law,  occasioned  solely  by  a 
negative  vote  upon  the  local  option  questions,  under  section  16  of 
said  act,  deprives  the  place  of  its  privileged  character.  (People 
ex  rel.  Bagley  v.  Hamilton,  25  App.  Div.  428;  Black  on 
Intoxicating  Liquors,  §§  82,  127,  128 ;  Metropolitan  Board  of 
Excise  v.  Barrie,  34  N.  Y.  659 ;  Matter  of  Hoover,  30  Fed.  Rep.  51 ; 
Bartemeyer  v.  Iowa,  18  Wall.  129;  Crowley  v.  Christensen, 
137  U.  S.  86;  Giozza  v.  Tiernan,  148  U.  S.  662;  Gantini  v.  Tillman, 
54  Fed.  Rep.  972;  Decie  v.  Brown,  157  Mass.  291;  Robertson  v. 
State,  12  Tex.  App.  541 ;  Ex  parte  Lynn,  19  Tex.  App.  293 ;  State 
v.  Cooke,  24  Minn.  247 ;  Pleuler  v.  State,  11  Neb.  547.) 

Samuel  S.  Hotchkiss,  for  respondent. 

Traffic  in  liquors  having  been  actually  lawfully  carried  on  in 
said  premises  on  March  23,  1896,  consents  of  the  owners  of  dwell- 
ings were  not  required.  (Matter  of  Hawkins  v.  Thiele,  165  N.  Y. 
188;  Moulton  v.  Acconcia,  59  App.  Div.  25.)  The  benefit  of  the 
exception  is  not  lost  by  the  enforced  cessation  of  traffic  in  the 
premises.  (Newell  v.  People,  7  N.  Y.  97;  McGluskey  v.  Cromwell, 
11  N.  Y.  601 ;  People  ex  rel.  v.  Woodruff,  32  N.  Y.  355 ;  Schoon- 
maker  v.  Hoyt,  148  N.  Y.  431.) 
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O'Beien,  J. :  The  courts  below  have  decided  that  the  relator 
was  entitled  to  have  a  liquor  tax  certificate  issued  to  him  upon 
his  application  authorizing  him  to  traffic  in  liquors  at  the  place 
described  in  the  application,  and  have  directed  the  defendant  to 
issue  and  deliver  the  same  to  the  relator  upon  payment  of  the  tax 
required  by  law.  The  question  presented  by  the  appeal  is  whether 
there  is  any  legal  answer  or  objection  to  the  relator's  application 
that  would  warrant  the  defendant  in  refusing  the  certificate. 

It  is  contended  in  support  of  the  appeal  that  upon  the  facts 
disclosed  in  the  relator's  application  the  defendant  properly  held 
that  he  was  not  entitled  to  the  certificate,  and  this  contention  is 
based  upon  one  ground  only,  and  that  is  that  it  appeal's  there 
were  three  dwelling  houses  within  two  hundred  feet  of  the  place 
described  in  the  application,  and  no  consent  of  any  of  the  owners 
or  residents  of  these  dwellings  was  filed  or  procured  by  the  relator 
as  required  by  section  seventeen  of  the  statute.  It  does  appear, 
however,  that  the  business  of  trafficking  in  liquors  was  actually 
carried  on  at  the  place  described  in  the  application  on  the  23d  of 
March,  189G,  and  since  that  date  continuously  to  April  30th,  1901. 
At  the  last-mentioned  date  under  the  local  option  provisions  of  the 
statute  the  electors  of  the  town  in  which  the  relator's  place  is 
situated  determined  by  a  majority  vote  at  a  town  meeting  that 
no  liquors  should  be  sold  in  the  town.  This  vote  operated  to 
suspend  all  traffic  in  liquors  in  the  town  for  two  years,  and  during 
thai  time  the  relator  suspended  his  business  of  trafficking  in 
liquors.  But  two  years  afterwards,  that  is,  in  April,  1903,  the 
question  was  submitted  to  the  electors  at  a  town  meeting  and  by 
a  majority  vote  the  question  was  decided  the  other  way,  and  there- 
upon the  business  of  trafficking  in  liquors  became  again  lawful. 
This  latter  determination  operated  to  reverse  the  former  and  to 
restore  all  rights  and  privileges  that  had  been  suspended.  The  legal 
proposition  upon  which  the  argument  of  the  learned  counsel  for 
the  defendant  is  based  is  that  the  privilege  contained  in  the  statute 
in  favor  of  places  such  as  that  of  relator,  where  the  traffic  was 
carried  on  at  the  time  the  present  statute  was  enacted,  must  be 
continuously  exercised,  and  if  not  it  is  lost  even  though  the  owner 
or  tenant  of  the  property  is  compelled  to  suspend  the  business 
against  his  will  and  under  the  force  of  an  adverse  vote  of  the 
electors  of  the  town. 

This  proposition  on  its  face  would  seem  to  be  quite  unreasonable 
and  there  does  not  appear  to  be  any  basis  for  it  in  the  statute.    It 
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is  very  plainly  stated  in  subdivision  eight  of  section  seventeen, 
that  the  restrictions  as  to  places  within  two  hundred  feet  of  a 
dwelling  house  have  no  application  to  places  privileged  as  being 
used  for  the  business  when  the  law  was  enacted.  This  provision  of 
the  law  was  manifestly  intended  as  a  concession  to  rights  and 
interests  that  in  a  certain  sense  were  supposed  to  be  vested.  It 
was  evidently  considered  to  be  unfair  to  deprive  parties  that  had 
established  business  places  for  traffic  in  liquor  at  the  date  of  the 
enactment  of  the  present  law,  of  the  use  of  their  property  or  their 
invested  capital  unless  they  could  succeed  in  procuring  the  consent 
of  some  dweller  within  two  hundred  feet  of  the  place.  That  it  was 
thought  would  be  going  too  far  in  placing  property  rights  and 
interests  that  had  grown  up  under  prior  laws  at  the  mercy  of  one's 
neighbor,  and  hence  the  exception  in  favor  of  places  such  as  that 
described  in  the  relator's  application,  and  that  exception  is  not 
made  at  all  dependent  upon  the  continuous  exercise  of  the  privilege 
conferred.  A  careful  reading  of  the  statute  will  show  that  the 
word  "continuously"  applies  only  to  places  where  consents  are 
necessary,  and  does  not  refer  to  places  where  the  business  was 
being  carried  on  when  the  act  was  passed  and  so  we  have  held. 
(Matter  of  Hawkins,  1 65  N.  Y.  188 ;  Matter  of  Loper,  165  N.  Y.  618 ; 
Matter  of  Moulton,  168  N.  Y.  645;  Matter  of  Kessler,  163  N.Y. 
205.)  These  cases  all  hold  that  the  right  to  a  liquor  tax  certificate 
without  consents  is  a  privilege  in  the  nature  of  a  property  right 
that  attaches  to  places  where  the  traffic  was  carried  on  at  the 
time  the  present  law  was  enacted  and  that  it  is  not  lost  or  extin- 
guished by  a  temporary  suspension  of  the  business,  nor  unless  by 
some  unequivocal  act  the  owner  abandons  the  right  and  changes 
the  use  of  the  property.  The  privilege  cannot  be  extinguished  by 
the  vote  of  the  electors  of  the  town  under  the  local  option  feature 
of  the  law.  Such  a  vote  has  no  other  effect  than  to  suspend  the 
traffic  entirely  in  the  town  as  to  all  places  during  the  time  specified 
in  the  statute,  and  when  the  electors  reverse  their  determination 
at  a  subsequent  town  meeting  all  rights  suspended  are  revived 
and  are  in  force  as  completely  as  if  the  prior  decision  had  not  been 
made. 

The  local  option  feature  was  intended  to  confer  upon  the 
people  of  the  town  at  town  meeting  the  power  to  decide  whether 
liquor  shall  or  shall  not  be  sold  at  any  place  in  the  town  during 
two  years  following  the  vote  of  the  electors.  When  the  electors 
decide  against  the  traffic  that  decision  has  no  effect  beyond  two 
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years  and  amounts  to  a  refusal  to  permit  the  business  to  be  car- 
ried on  at  all,  but  it  cannot  affect  any  other  right.  The  contention 
that  in  this  case  the  vote  once  passed  to  refuse  permission  for  the 
traffic  abolished  the  privilege  secured  by  the  statute  to  the  places 
such  as  that  of  the  relator,  ascribes  to  the  local  option  feature  of 
the  law  purposes  and  consequences  that  were  never  intended  and 
cannot  be  imported  into  the  section  by  any  fair  construction. 

When  the  relator  applied  for  the  certificate  there  were  no 
restrictions  in  force  in  the  town  in  consequence  of  the  vote  of 
two  years  before  under  section  sixteen  of  the  act,  and  hence  his 
application  should  have  been  considered  as  if  that  vote  had  never 
been  cast.  We  think,  therefore,  that  the  relator  was  entitled  to 
this  certificate  on  compliance  with  the  other  conditions  of  the 
statute.  We  are  now  concerned  only  with  the  facts  of  this  case 
and  will  not  attempt  to  anticipate  questions  that  might  arise  after 
a  long  series  of  years  when  the  traffic  has  been  suspended  under 
repeated  adverse  votes  of  the  electors  and  when  new  conditions 
have  intervened.  Cases  may  be  imagined  that  might  present  some 
difficulties,  but  it  is  quite  sufficient  to  say  that  there  are  no  facts 
in  this  case  that  present  or  suggest  any  such  embarrassment,  and 
if  they  are  likely  to  arise  at  all  in  any  case,  it  will  be  timely  to 
deal  with  such  questions  when  actually  presented  on  the  particu- 
lar facts. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Bartlett,  J.  (dissenting).  The  enactment  of  a  Liquor  Tax 
Law  is  an  exercise  of  the  police  power. 

The  law  provides,  subject  to  numerous  restrictions,  that  a  liquor 
tax  certificate  may  issue  to  one  making  due  application  for  the 
same.  It  also  enacts  that  at  each  biennial  town  meeting  the 
question  may  be  submitted  to  the  electors  under  certain  condi- 
tions to  determine  whether. liquors  shall  be  sold  under  the  pro- 
visions of  the  act;  this  is  the  exercise  of  "local  option." 

It  would  seem  to  be  the  reasonable  and  necessary  construction 
of  the  act  that  the  liquor  tax  certificate  is  issued  subject  to  all 
its  provisions,  and  that  every  certificate  holder  is  subjected  to  the 
peril  of  the  electors  of  the  town  in  which  he  is  selling  liquors 
determining  at  the  biennial  town  meeting  that  for  the  next  two 
years  such  sale  in  said  town  is  unlawful. 

I  am  of  opinion  that  such  adverse  vote  is  a  legal  cancellation  of 
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the  liquor  tax  certificate  in  the  legitimate  exercise  of  the  police 
power. 

Whether  the  people  of  the  State,  having  issued  a  certificate  for 
the  term  of  one  year,  ought  to  restore  to  the  holder  the  pro  rata 
amount  of  the  license  fee  paid  by  him  for  the  certificate,  is  a 
consideration  to  be  addressed  to  the  Legislature. 

The  relator  as  a  certificate  holder  insists  that  in  case  of  an 
adverse  vote  during  the  life  of  his  certificate,  the  legal  effect  is  to 
suspend  the  same  until  such  time  as  the  sale  thereunder  becomes 
legal.  In  other  words,  the  suspension  of  the  certificate  would  be 
for  two  years  at  least  and  might  be  for  four,  six  or  eight  or  more 
years,  according  to  the  expressed  will  of  the  electors  at  the  poll. 
If  this  is  the  correct  construction  of  the  statute,  it  would  require 
persons  engaged  in  the  erection  of  a  church,  schoolhouse,  private 
dwelling  or  other  structure,  coming  within  the  protection  of  the 
statute,  to  inquire  at  their  peril  whether  there  were  premises 
within  the  statutory  limit  liable  to  be  used  for  the  sale  of  liquors, 
to  be  drunk  upon  the  premises  where  sold,  by  reason  of  the  revival 
of  liquor  tax  certificates  held  in  suspension  for  a  long  term  of 
years. 

This  is  an  unreasonable  construction  of  the  statute  and  liable  to 
lead  to  the  erection  of  churches,  schools  and  dwellings  in  close 
proximity  to  the  objectionable  places,  from  the  pernicious  influ- 
ences of  which  the  statute  was  designed  to  protect  them. 

The  various  cases  cited  in  this  court  are  wholly  distinguishable 
in  principle  from  the  one  at  bar. 

It  is  true  that  the  vote  of  the  electors  operates  to  compel  an  in- 
voluntary suspension  of  the  sale  of  liquors  by  the  holder  of  the 
certificate,  but  it  is  for  reasons  not  considered  or  involved  in  the 
cases  cited. 

We  have  here  a  clear  exercise  of  the  police  power,  delegated  by 
the  legislature  to  the  electors  of  certain  localities  in  the  State,  and, 
as  before  intimated,  the  rational  construction  of  the  statute  leads 
to  the  conclusion  that  every  certificate  holder  receives  the  same 
subject  to  the  exercise  of  that  power. 

The  order  appealed  from  should  be  reversed,  with  costs. 

Parker,  Ch.  J.,  Cullbn  and  Werner,  JJ.,  concur  with  O'Brien, 
J. ;  Bartlett,  J.,  reads  dissenting  opinion,  and  Martin  and  Vann, 
JJ.,  concur  in  result. 


Order  affirmed. 
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Supreme     Court,      Kings     Special      Term,     September,     1904.      Reported. 

45    Misc.    28. 

Samuel  Hertz,   Plaintiff,  v.   Stephen   McDermott,  Defendant. 

Police  interference  with  a  hotel  by  stating  that  it  is  a  disorderly  house, 
enjoined. 

Upon  a  motion  for  an  injunction  pendente  lite  made  in  an  action  brought 
by  the  owner  of  a  small  hotel  in  the  city  of  New  York  against  a  police 
captain  in  that  city  to  restrain  the  latter  from  trespassing  upon  and  inter- 
fering with  the  conduct  of  the  hotel,  it  appeared,  without  dispute,  that  for 
a  period  of  several  months  the  defendant  kept  policemen  constantly 
stationed  in  front  of  the  plaintiff's  hotel  which  complied  with  all  the  legal 
requirements;  that  such  policemen,  by  the  defendant's  orders,  called  out 
to  all  who  offered  to  enter  the  hotel  that  it  was  a  disorderly  house  liable 
to  be  raided  at  any  moment  and  that  all  persons  caught  therein  would 
be  arrested  and  locked  up;  that  such  policemen  would  also  go  inside  the 
hotel  and  make  the  same  announcement  in  the  dining  room  thereof;  that 
they  would  follow  persons  into  the  hotel  and  order  them  out  and  would 
sometimes  take  hold  of  them  and  eject  them;  that  they  accorded  this 
treatment  to  men  and  women  unaccompanied  and  also  to  men  and  women 
in  company;  that  they  would  also  go  through  the  hotel  at  night  and  arouse 
the  lodgers  and  demand  their  names  and  require  them  to  give  an  account 
of  themselves. 

It  further  appeared  that  during  the  period  in  question  the  defendant  and 
his  policemen  made  no  arrests  at  the  hotel  and  did  not  make  complaint 
to  any  magistrate  against  anybody  therein. 

In  excuse  of  his  conduct,  the  defendant  produced  two  reputable  affidavits 
that  women  accosted  men  in  the  street  in  the  neighborhood  of  the  hotel 
and  sometimes  went  to  the  hotel  with  them. 

Held,  that  the  defendant's  conduct  was  illegal  and  unjustifiable  and  that 
the  motion  for  the  injunction  pendente  lite  should  be  granted. 

Action  to  restrain  the  defendant,  a  captain  of  police,  from 
unlawfully  trespassing  upon  and  interfering  with  the  running  of 
the  plaintiff's  hotel.  Motion  for  an  injunction  pending  the 
action. 

Louis  H.  Reynolds  for  plaintiff. 

John  F.  O'Brien  for  defendant. 

Gaynor,  J. :  A  mere  formal  decision  of  a  case  like  this  does 
i>ot  suffice  in  the  administration  of  justice.  I'he  plaintiff  keeps  a 
small  hotel.     Several  persons  have  permanent  lodgings  there.     It 
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appears  on  inspection  like  all  hotels  in  that  and  similar  localities. 
The  plaintiff  has  complied  with  all  requirements  of  law,  includ- 
ing the  requirement  that  a  hotel  has  to  have  bedrooms  for  lodgers, 
and  is  licensed  by  the  State.  He  is  entitled  to  police  protection. 
The  police  may  not  do  with  him  as  they  will.  He  is  not  their 
victim.  They  may  not  condemn  him,  or  use  interferences  or 
threats  or  trespasses  as  a  means  of  domineering  over  him,  or  of 
extorting  weekly  or  monthly  levies  of  money  of  him.  They  may 
only  proceed  against  him  according  to  law,  the  same  as  against 
any  one  else;  and  therein  lie  the  purity  and  safety  of  our  free 
government. 

Since  the  beginning  of  last  March,  the  defendant,  a  captain  of 
police,  has  kept  policemen  constantly  stationed  at  the  entrance  to 
the  plaintiff's  hotel.  By  his  orders  they  call  out  to  all  who  offer 
to  enter  it  that  it  is  a  disorderly  house,  liable  to  be  raided  at  any 
moment,  and  that  all  persons  caught  in  it  will  be  arrested  and 
locked  up.  They  also  go  inside  and  call  out  the  same  in  the  din- 
ing room.  They  follow  persons  in  and  order  them  out,  and  some- 
times take  hold  of  them  and  put  them  out.  They  do  these  things 
to  men  and  women  unaccompanied,  and  to  men  and  women  in 
company.  They  also  go  through  the  hotel  at  night,  and  arouse 
the  lodgers  and  demand  their  names  and  that  they  give  an  account 
of  themselves.  These  are  the  undisputed  facts  in  the  affidavit 
submitted.  The  defendant  denies  none  of  them,  as  incredible  as 
they  may  seem.  Meanwhile  he  and  his  policemen  have  arrested 
nobody  at  the  hotel,  and  have  made  no  complaint  to  a  magistrate 
against  anybody  there.  In  fine,  their  acts  have  been  lawlessness, 
pure  and  simple. 

As  an  excuse  for  the  defendant's  conduct  two  reputable  affi- 
davits are  produced  that  women  solicit'  men  up  and  down  the 
street  in  the  vicinity  of  the  plaintiff's  hotel,  and  sometimes  go 
there  with  them.  But  this  is  no  justification  for  the  defendant's 
highhanded  conduct.  The  law  is  ample  to  enable  the  police  to 
stop  such  soliciting  in  the  street.  All  soliciting  women  may  be 
arrested  on  the  spot  without  a  warrant  and  taken  before  a  magis- 
trate. A  policeman,  the  same  as  any  private  citizen,  has  the 
right  to  arrest  without  a  warrant  any  one  whom  he  sees  com- 
mitting any  criminal  offense.  If  the  officers  stationed  at  the 
plaintiff's  place  were  put  to  patrolling  the  streets  and  arresting 
all  such  women,  there  would  very  soon  be  no  soliciting  there.  It 
cannot  exist  except  by  sufferance   of  the  police.    And  if1  the 
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defendant  has  evidence  as  he  claims  that  the  plaintiff  is  violating 
the  law,  his  duty  and  the  course  prescribed  to  him  by  law  is  to 
cause  the  plaintiff's  arrest  and  conviction.  One  such  conviction 
would  be  more  wholesome  and  do  more  to  prevent  such  offenses 
than  any  amount  of  unlawful  violence. 

It  may  be  that  the  plaintiff  is  breaking  the  law;  but  the  law 
does  not  confer  arbitrary  power  on  the  defendant  to  deal  with  him. 
The  defendant  is  not  an  official  of  unlimited  powers.  We  have  no 
such  officials  in  this  country.  No  police  official  can  be  suffered 
to  take  the  law  into  his  own  hands.  When  he  does  so  he  becomes 
the  most  dangerous  of  criminals.  He  cannot  decide  any  one  to  be 
guilty  and  proceed  to  destroy  him  as  the  defendant  has  done  in 
this  case.  The  plaintiff  is  entitled  by  our  constitution  and  laws  to 
be  accused  before  a  court,  and  to  be  heard.  If  this  hotel  may  be 
treated  in  this  way  by  a  police  captain,  then  all  our  hotels,  high 
and  low,  may  be  treated  in  the  same  way.  But  if  one  of  our  large 
hotels  were  to  be  treated  in  this  same  highhanded  manner,  by  a 
police  captain  claiming  the  right  to  suppress  and  destroy  it,  all 
without  any  accusation  or  judicial  hearing,  on  the  ground  that 
couples  lodged  there  who  were  not  married,  the  whole  community 
would  at  once  see  the  enormity  and  danger  of  such  ignorant  or 
criminal  pretensions.  All  good  citizens  want  to  see  outward  order 
and  decency  enforced,  and  will  support  the  police  in  doing  it  in 
the  efficient  manner  which  the  law  prescribes,  but  most  of  them 
know  the  inevitable  result  of  extortion  and  blackmail  which  cornea 
from  police  officials  being  suffered  to  go  beyond  their  powers. 
That  some  zealous  persons,  to  whom  the  word  vice  has  only  one 
meaning,  do  not  see  this  is  much  to  be  regretted.  They  seem  to  be 
altogether  unconscious  that  by  encouraging  police  officials  to 
resort  to  lawless  force  they  are  themselves  aiding  and  abetting  a 
far  greater  and  more  dangerous  vice  than  any  which  they  are  so 
zealous  to  suppress. 

Police  officials  are  as  much  bound  to  obey  the  law  as  are  other 
people.  The  notion  that  the  police  may  violate  and  trample  on 
the  law  regulating  their  conduct,  in  their  efforts  or  under  pretence 
of  efforts  to  make  other  people  obey  the  law  regulating  theirs,  is 
the  most  dangerous  and  pernicious  that  ever  entered  into  the 
heads  of  men.  If  the  conduct  of  this  police  captain  should  be 
suffered  to  become  general,  then  our  free  government  would  be 
overthrown  and  despotism  would  have  taken  it  place.  Officials 
should  not  be  permitted  to  forget  that  our  government,  like  all 


Liquor  Tax  Law  427 


free  governments,  is  a  government  of  laws  and  not  of  men.  The 
people  do  not  put  persons  in  office  to  do  as  they  please,  but  to 
keep  safely  within  the  laws  enacted  for  their  guidance  and  for 
the  limitation  of  their  powers.  Experience  has  shown  from  the 
beginning  that  it  is  far  more  important  to  the  common  weal  that 
officials  should  not  be  suffered  to  transgress  the  laws  limiting 
their  powers,  than  that  even  all  malefactors,  let  alone  petty 
offenders,  should  be  arrested  and  convicted.  No  one  acquainted 
with  the  history  of  those  guarantees  and  safeguards  to  individual 
liberty  and  property  which  we  inherited  from  England,  and  with 
the  long  struggles  of  the  people  through  which  they  were  finally 
attained  from  those  who  exercised  arbitrary  power  under  a  claim 
of  divine  right,  can  see  them  infringed  by  any  official,  high  or  low, 
without  a  feeling  of  resentment.  They  are  the  warp  and  the  woof 
of  our  system  of  government,  and  of  free  government  everywhere. 
They  constitute  the  distinction  between  free  government  and 
despotism,  and  without  them  free  government  does  not  exist.  It 
is  important  that  crimes  should  be  punished  and  prevented,  but 
far  more  important  that  arbitrary  power  should  not  be  tolerated. 
Officials  who  override  the  law  and  do  as  they  please  are  gu-ilty 
of  a  vice  more  dangerous  to  society  than  all  the  other  vices  and 
crimes  combined.  They  pervert  the  government  into  one  of  men 
and  not  of  laws.  It  was  to  guard  against  the  recurrence  of 
arbitrary  power,  and  to  the  end  that  our  government  should 
forever  be  one  of  laws  and  not  of  men,  i.  e.,  a  free  government 
and  not  a  despotism  or  government  of  arbitrary  power,  that  it 
was  divided  into  the  three  branches,  legislative,  executive  and 
judicial,  each  with  distinct  and  exclusive  functions,  as  is  expressed 
in  all  of  our  fundamental  instruments  of  government  in  this 
country,  but  nowhere  in  such  clear  and  felicitous  language  as  in 
that  clause  of  the  Massachusetts  bill  of  rights,  which  Rufus  Ohoate 
said  could  not  be  read  without  a  "thrill  of  sublimity,"  viz. : 

"In  the  government  of  this  commonwealth,  the  Legislative 
Department  shall  never  exercise  the  Executive  and  Judicial 
powers,  or  either  of  them :  The  Executive  shall  never  exercise  the 
Legislative  and  Judicial  powers,  or  either  of  them :  The  Judicial 
shall  never  exercise  the  Legislative  and  Executive  powers,  or 
either  of  them :  to  the  end  that  it  may  be  a  government  of  laws  and 
not  of  men." 

Lawless  acts  like  those  disclosed  in  this  case  of  police  officials 
in  the  city  of  New  York  have  been  used  for  years  to  extort  millions 
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of  money,  and  enable  such  officials  to  retire  one  after  another  with 
great  wealth.  So  called  "raids"  without  warrants,  and  threats 
thereof,  have  been  the  efficient  means  of  effecting  such  extortions. 
One  of  the  affidavits  before  me  discloses  that  Police  Captain 
Schmittberger  made  a  full  disclosure  on  oath  before  a  legislative 
investigating  committee  in  1894  (Vol.  5,  p.  5359),  of  how  he  had 
extorted  money  right  and  left  for  years  from  the  proprietors  of 
places,  and  divided  it  with  his  superior  officers,  and  that  such 
conduct  was  general  among  police  officials.  Notwithstanding  this 
revelation  he  is  not  only  still  on  the  police  force,  but  has  been 
promoted  to  be  an  inspector  of  police.  This  affidavit  purports  to 
identify  the  defendant  as  the  same  officer  McDermott  who,  accord- 
ing to  Schniittberger's  testimony,  did  the  actual  collecting  for  him, 
but  I  doubt  its  accuracy  in  that  particular. 

The  learned  assistant  corporation  counsel  assured  the  court 
that  the  defendant  was  a  good  man  and  could  be  trusted  not  to 
use  his  lawless  methods  to  extort  money.  If  that  were  so,  he 
would  still  be  setting  a  bad  example  for  police  officials  who  are 
not  so  good  as  he  is.  But  the  only  answer  needed  is  that  there 
is  no  official  in  this  country,  however  high  or  good,  who  can  be 
suffered  to  destroy  our  system  of  government.  When  or  where 
was  free  government  ever  overthrown  by  unlawful  official 
violence,  gradually  or  all  at  once,  except  under  a  pretense  of  the 
public  good  ? 

To  deny  this  injunction  would  be  to  permit  the  defendant  to 
ruin  the  plaintiff  by  unlawful  force.  It  is  urged  that  the  plaintiff 
is  not  entitled  to  the  protection  of  a  court  of  equity  because  his 
own  hands  are  not  clean,  as  the  phrase  is.  If  there  be  anything 
in  the  suggestion  that  a  policeman,  any  more  than  any  one  else, 
may  not  be  prevented  by  a  court  of  equity  from  lawlessly  destroy- 
ing a  man  whose  hands  are  not  clean,  the  plaintiff  is  at  least 
entitled  to  a  trial  of  the  question  whether  he  is  such  an  outlaw, 
and  in  the  meantime  to  be  protected.  Of  what  avail  would  a  trial 
be  to  him  if  he  may  be  destroyed  in  advance? 

The  motion  for  an  injunction  until  the  case  be  tried  is  granted. 
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Supreme  Court,  New  York  Special  Term.  Reported.  N.  Y.  L.  J.,  Oct.  8,  1904. 
People  ex  rel.  Henry  McKone,  v.  William  Flynn,  Warden,  &c. 

Paskusz  £  Cohen,  for  relator. 

William  Travers  Jerome,  for  respondent. 

Clarke,  J. :  The  warrant  sets  forth :  "  Whereas  complaint  in 
writing  has  been  made  before  the  undersigned,  one  of  the  city 
magistrates,  for  the  city  of  New  York,  by  George  Senn,  State 
Excise  Agent,  of  No.  1006  Willoughby  Avenue,  Brooklyn,  N.  Y., 
that  on  the  2d  day  of  April,  1904,  at  the  city  of  New  York  in  the 
county  of  New  York,  at  premises  No.  1,009  Third  avenue,  Henry 
McKone  did  violate  the  provisions  of  section  23,  subdivision  1, 
clause  'd'  of  the  Liquor  Tax  Law  of  the  State  of  New  York, 
wherefore  the  said  complainant  has  prayed  that  the  said  defend- 
ant may  be  apprehended  and  bound  to  answer  the  said  complaint,'' 
the  sheriff,  &c,  is  commanded  to  apprehend  the  said  defendant 
and  bring  him  forthwith  before  the  magistrate  to  answer  the  said 
charges.  The  affidavit  of  Senn  set  forth  that  on  the  2d  day  of 
April,  1904,  at  1,009  Third  avenue,  in  the  saloon  on  the  ground 
floor  thereof,  Henry  McKone  did  then  and  there  traffic  in  liquors 
by  selling  whiskey  and  gin,  to  be,  and  which  were  then  and  there 
drunk  on  the  premises  aforesaid,  within  three  years  from  the  date 
of  his  conviction  on  December  23,  1903,  for  violation  of  the  Liquor 
Tax  Law  of  the  State  of  New  York  on  July  19, 1903.  The  affidavit 
set  up  in  detail  the  circumstances  of  the  sale  and  of  his  previous 
conviction,  and  charged  him  with  a  misdemeanor  for  violation  of 
clause  "  d  "  of  subdivision  1  of  section  23  of  the  Liquor  Tax  Law. 
Attached  was  a  certified  copy  of  the  record  of  such  conviction  on 
December  23,  1903.  The  answer  of  relator  denies  that  the  com- 
mitment is  a  valid  commitment,  and  alleges  that  it  is  invalid,  null 
and  void,  for  the  reason  that  the  magistrate  who  issued  the  same 
had  no  jurisdiction,  and  that  the  complaint  and  evidence  before 
said  magistrate  did  not  warrant  or  justify  in  law  said  commit- 
ment. It  alleges  as  a  fact  that  on  the  date  of  the  alleged  offense 
relator  was  a  bartender  employed  in  the  said  saloon;  that  he 
never  was  the  owner  or  holder  of  any  liquor  tax  certificate,  but 
that  on  the  day  of  the  alleged  offense  his  employer  was  lawfully 


430  Decisions  Relating  to 

conducting  a  liquor  business  at  said  place  under  a  liquor  tax  cer- 
tificate which  had  not  expired,  and  that  he  was  lawfully  author- 
ized and  entitled  to  act  as  a  bartender  and  to  serve  to  the  com- 
plainants the  liquor  mentioned  in  the  complaint;  that  he  did  not 
traffic  in  liquors  within  the  meaning  of  the  Liquor  Tax  Law, 
and  that  by  his  serving  the  liquors  as  alleged,  he  did 
not  violate  any  provisions  of  said  law,  and  particularly 
no  provision  of  clause  "  d "  of  subdivision  1  of  section 
23  thereof.  He  further  alleged  that  the  warrant  of  commitment 
was  void  for  the  reason  that  it  is  founded  upon  a  com- 
plaint which  does  not  state  facts  sufficient  to  constitute  a  crime. 
On  the  return  and  answer  testimony  was  taken  before  me  which 
established  the  fact  of  the  prior  conviction  within  three  years  of 
the  alleged  sale,  established  the  sale  and  established  the  fact  that 
neither  at  the  time  of  the  former  conviction,  nor  at  the  time  of 
the  sale  complained  of,  nor  at  any  time  had  relator  been  the  owner 
or  holder  of  a  liquor  tax  certificate. 

The  issue  is  thus  squarely  raised.  Upon  these  conceded  facts 
has  any  criminal  offense  been  committed?  As  matter  of  law  can 
the  relator  be  held  for  trial  for  a  misdemeanor? 

This  is  not  upon  final  judgment.  It  is  a  preliminary  holding 
by  a  magistrate.  Upon  such  holding  the  proceedings  may  be 
looked  into  to  see  whether  any  crime  is  alleged,  and  whether  there 
is  any  evidence  to  hold  the  prisoner  for  such  crime.  In 
other  words,  whether  the  magistrate  had  jurisdiction  of  the 
offense  and  of  the  person.  The  opinion  of  the  Appellate  Division 
of  the  second  department,  written  by  Mr.  Justice  Jenks  in  People 
ex  rel.  Bung  art  v.  Wells  (57  App.  Div.  140),  examining  the  ques- 
tion with  a  wealth  of  learning,  is  conclusive  authority  that  upon 
a  writ  of  habeas  corpus  to  review  a  commitment  of  a  magistrate 
upon  a  preliminary  hearing  previous  to  indictment,  the  court 
will  look  into  the  depositions  before  the  magistrate,  and  if 
the  testimony  shows  no  crime  the  court  will  discharge. 
The  court  says :  "  The  function  of  the  court  is  not  to  review 
the  preliminary  examination  in  order  to  decide  the  question  anew, 
or  to  supplant  the  examination  of  the  magistrate  by  its  own 
examination,  but  to  ascertain  whether  the  magistrate  had  juris- 
diction to  commit  the  prisoner."  The  Liquor  Tax  Law  provides 
as  follows: 

"Section  23.  Corporations,  associations,  co-partnerships  or 
persons  who  or  which  shall  not  traffic  in  liquors. 
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••  L  No  person  *  *  *d.  who  shall  be  convicted  for  a  violation 
of  this  act  until  three  years  from  the  date  of  such  conviction." 

Does  a  bartender  "traffic  in  liquor"  ? 

Section  2  of  the  act,  under  the  heading  "Definition",  provides : 
"Trafficking  in  liquors"  within  the  meaning  of  this  act,  is : 

"1.  A  sale  of  less  than  five  wine  gallons  of  liquor ;  or,  2.  A  sale 
of  five  wine  gallons  or  more  of  liquor,  in  which  less  than  five 
gallons  of  any  one  kind  and  quality  is  included;  or,  3.  A  sale  of 
five  wine  gallons  or  more  of  liquor,  any  portion  of  which  ia 
intended  or  permitted  to  be  drunk  on  the  premises  where  sold ;  or, 
4.  A  sale  of  five  wine  gallons  or  more  of  liquor  when  the  liquor 
so  sold  is  delivered  or  agreed  to  be  delivered  in  a  less  quantity 
than  five  wine  gallons  at  one  time ;  or,  5.  The  distribution  of  liquor 
by,  between  or  on  behalf  of  members  of  a  corporation,  association 
or  co-partnership  to  a  member  thereof  or  to  others,  in  quantities 
less  than  five  wine  gallons." 

The  relator  claims  that  this  definition  of  the  statute  applies  only 
to  certificate  holders  when  applied  to  section  23.  That  this  section 
is  directed  against  those  persons  who  shall  not  be  allowed  to 
hold  a  liquor  tax  certificate  authorizing  them  to  traffic  in  liquors 
and  does  not  apply  to  an  agent  and  employee  who  serves  liquors 
across  a  bar  as  servant  of  the  owner  of  the  liquor  tax  certificate. 
He  admits  that  no  person  shall  traffic  in  liquors — that  is,  as 
owner  or  proprietor  or  certificate  holder — "who  shall  be  convicted 
for  a  violation  of  this  act,  until  three  years  from  the  date  of  such 
conviction,"  or,  "whose  agent  or  employee  shall  be  twice  con- 
victed for  a  violation  of  this  act,  until  three  years  from  the  date 
of  such  second  conviction."  He  argues  that  a  mere  bartender  may 
indefinitely  violate  the  act  and  may  be  convicted  for  illegal  sales 
over  and  over  again  and  yet  may  continue  in  the  business  without 
cessation  because  "traffic  in  liquors"  does  not  mean  a  sale  of 
liquors,  but  the  business  of  conducting  a  place  where  liquors  are 
sold. 

This  contention  finds  support  in  the  provisions  of  section  30: 
"Persons  to  whom  liquor  shall  not  be  sold  or  given  away.  No 
corporation,  association,  co-partnership  or  person  whether  taxed 
under  this  act  or  not,  shall  sell,  deliver  or  give  away  or  cause 
or  permit  or  procure  to  be  sold,  delivered  or  given  away  any 
liquors  to,"  &c.  This  section,  undoubtedly,  covers  the  agent  who 
makes  the  prohibited  sale,  and  the  language  is  "sell,  deliver  op 
give  away." 
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"Section  31.  It  shall  not  be  lawful  for  any  person,  whether 
having  paid  such  tax  or  not,  to  sell,  offer  or  expose  for  sale  or  give 
away,  any  liquor:  (a)  On  Sunday,"  &c.  and  then  follow  many 
restrictions. 

Again  the  language  is  "sell,  offer  or  expose  for  sale  or  give 
away,"  and  applies  in  terms  to  the  certificate  holder  and  to  the 
person  not  having  paid  such  tax,  to  wit :  the  bartender. 

Section  33  provides:  "Persons  liable  for  violation  of  this  act. 
Any  person  engaged  in  the  traffic  in  liquors,  whether  as  officer  of 
a  corporation  or  association,  or  as  a  member  of  a  co-partnership, 
or  an  individual  shall,  upon  conviction  of  a  violation  of  any  of 
the  provisions  of  this  act,  be  liable  for  and  suffer  the  penalties 
imposed  therein;  and  any  clerk,  agent,  employee  or  servant  shall 
be  equally  liable  as  principal  for  any  violation  of  the  provisions 
of  this  act." 

Section  34  provides :  "1.  Any  person  trafficking  in  liquors  who 
is  prohibited  from  so  doing,  or  who  so  traffics  without  having  law- 
fully obtained  a  liquor  tax  certificate,"  &c,  shall  be  guilty  of  a 
misdemeanor,  &c. 

"2.  Any  corporation,  association,  co-partnership  or  person  who 
shall  *  *  *  violate  any  of  the  provisions  of  sections  11,  21, 
22,  23,  24,  30  or  31,  shall  be  guilty  of  a  misdemeanor,  &c,  *  *  * 
but  this  clause  does  not  apply  to  violations  of  section  31  of  this 
act  by  a  person  not  holding  a  liquor  tax  certificate,  the  punishment 
for  which  is  provided  for  in  the  first  clause  of  this  section." 

"3.  If  there  shall  be  two  convictions  of  clerks,  agents,  employees 
or  servants  of  a  holder  of  a  liquor  tax  certificate  for  a  violation  of 
any  provision  of  this  act,  the  liquor  tax  certificate  of  the  principal 
shall  be  forfeited,"  &c. 

Section  37  provides:  "All  officers  authorized  to  make  arrests 
*  *  *  may  in  the  performance  of  their  duties,  enter  upon  any 
premises  where  the  traffic  in  liquors  is  carried  on  or  liquors  are 
exposed  for  sale,"  &c. 

Section  39  provides :  "A  recovery  may  be  had  in  a  civil  action  of 
the  damages  suffered  by  reason  of  the  intoxication  of  any  person, 
from  any  corporation,  association,  co-partnership,  or  person,  who 
shall  by  selling  or  giving  away  liquors  have  caused  such  intoxica- 
tion," &c. 

Section  42  provides :  "Any  corporation,  association,  co-partner- 
ship or  person  who  shall  traffic  in  liquor  contrary  to  the  provisions 
of  the  Liquor  Tax  Law,  or  who  shall  make  a  false  statement  upon 


Liquor  Tax  Law  433 


application  for  a  liquor  tax  certificate  *  *  *  in  addition  to 
the  punishment  and  penalties  in  this  act  otherwise  imposed  and 
provided,  shall  be  liable  to  a  penalty  of  fifty  dollars  for  each  and 
every  violation,  to  be  recovered  by  the  State  Commissioner  of 
Excise,"  &c. 

Beading  all  of  these  provisions  together,  it  seems  to  me  that  it 
was  the  legislative  intent  to  use  the  words  "trafficking  in  liquors" 
as  applicable  to  the  owner  or  proprietor,  the  certificate  holder,  or 
the  person  who  ought  to  have  the  certificate,  and  that  the  statute 
makes  a  clear  distinction  between  such  person  and  the  employee. 
As  penal  statutes  are  to  be  strictly  construed,  I  hold  that  the 
phrase  in  section  23  of  the  act  "corporations,  associations, 
co-partnerships  or  persons  who  or  which  shall  not  traffic  in 
liquors :  1.  No  person  *  *  *d.  who  shall  be  convicted  for  a  viola- 
tion of  this  act  until  three  years  from  the  date  of  such  conviction/' 
applies  to  the  person  conducting  the  business  of  trafficking  in 
liquors,  the  owner,  proprietor,  certificate  holder  or  person  who 
ought  to  have  obtained  the  certificate,  and  not  to  the  employee, 
agent,  servant,  or  barkeeper.  The  act  has  been  in  force  since 
March  12,  1896 — upwards  of  eight  years.  Nevertheless,  the  court 
was  informed  upon  the  argument  that  this  was  the  first  case  in 
which  the  construction  contended  for  in  this  prosecution  has  been 
put  upon  the  statute.  I  deem  it  proper  to  state  that  the  district 
attorney  declined  to  put  in  a  brief,  upon  the  ground  that  that  office 
did  not  agree  with  the  contention  of  the  excise  commissioner.  If 
my  conclusion  be  correct,  no  offense  is  alleged  in  these  papers,  and 
the  writ  should  be  sustained  and  relator  discharged.    So  ordered. 


Supreme    Court,     New    York    Special     Term,    October,    1904.    Reported. 

45  Misc.  97. 

Timothy  J.  Delant,  Plaintiff,  v.  John  F.  Flood,  Individually 
and  as  Captain  of  the  Twelfth  Police,  Precinct  of  the  Police 
Department  of  the  City  of  New  York,  Defendant. 

Police — Stationing  an  officer  before  a  disorderly  house  will  not  be  enjoined 
— Notice  to  customers  will  be. 
A  police  captain  in  the  city  of  New  York  will  not  be  precluded  from 
posting  officers  in  front  of  and  from  inspecting  a  hotel  in  which  liquors 
28 
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are  sold  and  which  he  claims  is  conducted  as  a  disorderly  house,  but  will 
be  enjoined  from  interfering  with  customers  entering  the  hotel  by  state- 
ments that  it  is  a  disorderly  house  and  as  such  is  likely  to  be  raided  at 
any  moment  by  the  police  and  the  occupants  thereof  arrested. 

Motion  for  an  injunction  pendente  lite. 

Nathan  Vidaver,  for  plaintiff. 

John  J.  Delany,  Corporation  Counsel  {James  Lindsay  Cordon, 
assistant),  for  defendant. 

Clarke,  J.  Plaintiff  alleges  that  he  is  in  possession  of  premises 
No.  54  Rivington  street,  conducting  therein  a  hotel,  for  which  on 
May  14,  1904,  he  secured  a  license  under  clause  1,  section  11  of  the 
Liquor  Tax  Law ;  that  said  premises  contain  thirty-two  furnished- 
rooms  for  lodgers,  a  restaurant  and  a  bar ;  that  since  the  2d  day 
of  June,  1904,  the  defendant,  acting  in  his  capacity  as  police 
captain,  etc.,  has  had  stationed,  and  there  are  now  stationed,  on 
the  sidewalk  of  the  street  directly  in  front  of  the  door  of  the 
premises,  between  the  hours  of  eight  in  the  morning  and  twelve 
midnight,  police  officers  of  the  city  of  New  York ;  that  said  police 
officers  have  repeatedly  stopped  both  men  and  women  who  were 
about  to  enter  deponent's  place  of  business,  and  informed  them 
that  the  hotel  conducted  by  deponent  is  a  disorderly  place,  and  as 
such  was  likely  to  be  raided  by  the  police  department  of  the 
city  of  New  York,  and  that  all  persons  in  the  hotel  at  the  time 
of  the  raid  would  be  liable  to  arrest;  that  in  addition  to  the 
maintenance  of  police  officers  directly  in  front  of  the  premises  at 
numerous  times  one  of  the  said  officers  would  enter  the  premises 
and  station  himself  in  the  hallway  on  the  first  floor  thereof  and 
has  stated  to  the  men  and  women  seeking  lodging  in  said  hotel 
that  said  hotel  was  a  disorderly  place  and  that  a  raid  by  the 
police  force  might  at  any  moment  be  made  on  said  hotel,  and 
that  in  the  event  of  a  raid  all  inmates  of  said  hotel,  would  be 
liable  to  arrest ;  that  said  statements  made  by  said  police  officers 
had,  on  many  occasions,  the  effect  of  inducing  the  men  and 
women  who  came  to  said  hotel  for  the  purposes  of  renting  rooms 
therein  of  seeking  lodgings  elsewhere.  He  further  alleges  that 
since  May  14,  1904,  the  time  when  he  acquired  possession  of  said 
hotel,  and  up  to  the  present  time,  there  have  been  no  violations  of 
the  Excise  Law,  nor  any  violations  of  any  of  the  laws  of  the  State 
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in  said  hotel,  and  that  he  has  repeatedly  requested  defendant  to 
withdraw  said  officers  from  said  premises  and  requested  defendant 
that  if  he  discovered  any  violations  of  either  the  Excise  Law  or 
any  of  the  statutes  of  the  State  of  New  York,  to  make  such  arrests 
as  would  be  proper  in  the  premises,  but  that  said  defendant  has 
refused  and  still  refuses  to  comply  with  the  request  of  deponent; 
that  the  actions  of  the  defendant  are  wrongful  and  oppressive  and 
without  warrant  of  law,  and  have  done  incalculable  harm  to  the 
business  of  the  defendant  in  this:  that  the  profits  of  said  hotel 
have  decreased  and  diminished  since  said  officers  have  been  sta- 
tioned thereat ;  that  deponent  has  suffered  great  financial  loss  by 
reason  of  the  oppression  and  wrongful  acts  of  the  defendant  as 
above  recited,  and  a  continuation  of  said  acts  will  result  in  depo- 
nent's complete  financial  ruin  and  irreparable  loss.  This  is  a 
motion  for  an  injunction  pendente  lite  enjoining  and  restraining 
defendant,  the  officers  under  his  control,  connected  with  and 
belonging  to  the  twelfth  police  precinct,  his  agents  or  servants 
from  maintaining  an  alleged  post  in  front  of  and  in  and  about 
plaintiff's  said  place  of  business,  and  also  from  keeping  and  main- 
taining in  front  of  and  in  and  about  plaintiff's  said  place  of 
business  any  of  the  officers  of  his  command  against  the  plaintiff's 
will,  or  from  continuing  to  oppress  this  plaintiff,  or  from  mali- 
ciously, oppressively,  wrongfully  and  unlawfully  interfering  with 
him  or  his  business  in  warning  customers  of  said  hotel  that  said 
place  of  business  was  and  is  a  disorderly  house.  In  answer 
defendant  alleges  that  said  premises  by  common  report  and 
general  knowledge  throughout  the  precinct  are  conducted  as  a 
house  of  prostitution  and  assignation.  Upon  information  and 
belief  that  plaintiff  is  not  the  owner  of  the  business  conducted  in 
said  premises,  but  that  the  business  is  actually  conducted  by  one 
Owen  J.  Finnegan,  who  is  the  responsible  conductor.  He  further 
alleges  that  he  has  for  some  time  stationed  officers  in  front  of 
and  in  said  premises  because  of  numerous  complaints  that  have 
been  made  to  him  that  they  were  conducted  as  a  house  of  ill-fame, 
resorted  to  by  men  and  women  constantly  for  purposes  of 
prostitution;  that  the  officers  stationed  in  front  of  and  in  said 
premises  were  directed  not  to  interfere  with  any  legitimate  busi- 
ness, nor  with  the  customers  who  did  not  violate  the  law,  and  that 
said  officers  informed  deponent  that  they  only  interfered  with 
men  and  women  whom  they  saw  going  into  said  premises  to  the 
extent  of  informing  them  that  the  place  is  a  house  of  prostitution, 
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notorious  to  the  community,  and  was  liable  to  be  raided  at  any 
time  by  the  police.  Without  specifying  in  detail  the  numerous 
affidavits  which  tend  to  show  that  there  is  ground  for  the  alleged 
common  report,  at  least  in  the  past,  for  the  reputation  of  the 
premises  and  that  arrests  had  taken  place  on  the  premises  in  the 
year  1903  for  violation  of  the  laws,  it  is  enough  to  say  that  the. 
captain  admits  posting  men  before  aud  in  the  premises,  and  that 
these  officers  have  told  men  and  women  whom  they  saw  going  inco 
the  building  that  it  was  a  house  of  prostitution  and  liable  to  be 
raided.  Upon  those  admitted  facts,  is  plaintiff  entitled  to  the 
relief  demanded?  As  pointed  out  by  the  Appellate  Division  in 
Weiss  v.  Herlihy,  23  App.  Div.  608 :  "  By  section  282  of  the 
Consolidation  Act  (Laws  of  1882,  chap.  110)  it  is  especially  made 
the  duty  of  the  police  force,  at  all  times  of  the  day  and  night,  and 
the  members  of  such  force  are  thereby  empowered  to  prevent  crime 
and  preserve  the  public  peace.  To  that  end  they  are  authorized  to 
observe  carefully  and  inspect  all  places  of  business  having  excise 
or  other  licenses,  and  all  gambling  houses,  and  to  prevent  viola- 
tions of  all  laws  and  ordinances  in  force  in  the  city  of  New  York. 
That  section  of  the  statute  was  not  original  in  the  Consolidation 
Act  passed  in  1882,  but  it  was  the  law  of  the  State  for  many  years, 
in  reference  to  the  city  of  New  York,  and  it  has  been  continued 
in  the  charter  of  the  greater  city  (Greater  New  York  Charter, 
[Laws  of  1897,  chap.  378,]  §  315)."  The  Appellate  Division  said 
in  People  v.  Herlihy,  66  App.  Div.  538 ;  affd.,  170  N.  Y.  584 :  "A 
person  who  keeps  a  house  of  ill-fame  or  prostitution  is  guilty  of  si 
misdemeanor  (Penal  Code  §  322).  Such  house  is  a  common 
nuisance,  and  as  such  it  was  the  duty  of  the  defendant,  as  a  cap- 
tain of  the  police  in  charge  of  the  precinct  stated  in  the  indict- 
ment, to  suppress  and  prevent  the  maintenance  of  the  same.  It 
was  his  duty,  as  such  police  officer,  to  prevent  all  violations  of  law 
in  his  precinct  and  restrain  the  violators,  so  far  as  possible,  and  if 
unable  to  prevent  such  violations,  then  to  arrest  the  offenders  and 
bring  them  to  punishment  (Weiss  v.  Herlihy,  23  App.  Div.  608). 
This  was  the  general  duty  resting  upon  him  as  a  peace  officer. 
But  in  addition  to  this,  he  had  a  special  duty  with  reference  to 
houses  of  prostitution  enjoined  upon  him  by  statute  (§  315 
charter)  *  *  *  And  if  he  willfully  omitted  to  perform  his 
duty  as  a  peace  officer  or  the  duty  specifically  enjoined  upon  him 
by  statute,  then  he  was  guilty  of  a  misdemeanor  (Penal  Cod<j, 
§§117,154)."     Section  37  of  the  Liquor  Tax  Law  provides :     "All 
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officers  authorized  to  make  arrests  in  any  city,  town  or  village,  and 
the  special  agents  appointed  under  section  ten  of  this  act  may  in 
the  performance  of  their  duties  enter  upon  any  premises  where  the 
traffic  in  liquors  is  carried  on  or  liquors  are  exposed  for  sale  at 
any  time  when  such  premises  are  open."    Paragraph  7  of  section 
23  of  said  act  provides :     "No  corporation,  association,  copartner- 
ship or  person,  who,  as  owner  or  agent,  shall  suffer  or  permit  any 
gambling  to  be  done  in  the  place  designated  by  the  liquor  tax 
certificate  as  that  in  which  the  traffic  in  liquors  is  to  be  carried 
on,  or  in  any  yard,  booth,  garden  or  any  other  place  appertaining 
thereto  or  connected  therewith,  or  suffer  or  permit  such  premises 
to  become    disorderly,  or  carries  on  or  permits  to  be  carried  on 
or  is  interested  in  any  traffic,  business  or  occupation,  the  carrying 
on  of  which  is  a  violation  of  law,"  shall  traffic  in  liquors.     There 
seems,  therefore,  to  be  abundant  authority  in  the  statutes  and  the 
cases  for  the  captain  of  police  taking  such  action  as  his  discretion 
warrants  for  posting  his  officers  and  making  his  inspections.     The 
place  holds  a  liquor  tax  license.     That  in  and  of  itself  warrants 
inspection  at  any  time.     Where  on  the  street  he  shall  post  his 
men  for  the  purpose  of  preventing  or  detecting  crime  is  a  detail 
of  police  administration  with  which  the  court  will  not  interfere. 
But  it  seems  to  me  that  while  it  is  his  duty  to  suppress  and 
restrain,   that   can  only   mean   in  a   lawful   manner.     He   may 
observe,  he  may  arrest,  he  may  arraign-,  but  if  he  arrests  the  court 
must  pass  upon  the  facts.     The  court  must  do  the  suppressing. 
If  he  is  to  decide  that  a  place  is  to  be  suppressed  as  disorderly, 
and  acts  thereon  out  of  court,  it  lodges  a  power  of  oppression  in 
his  hands  which  this  court  is  not  willing  to  sanction.  So  far,  then, 
as  he  and  his  officers  interfered  with  the  customers  of  this  place 
by  statements  as  to  its  character  and  threats  of  possible  raids, 
he  proceeds,  in  my  judgment,  without  warrant  of  law.     It  is  not 
enough  that  in  this  particular  instance  his  motives  may  be  proper 
and  the  end  justifiable.     If  such  conduct  were  approved  any  legit- 
imate  business  might  be  ruined.     The  motion  will  be  denied  so 
far  as  it  seeks  to  obtain  an  injunction  preventing  the  posting  of 
officers  and  inspection  of  the  premises,  and  granted  so  far  as  it 
relates  to  the  interference  with  proposed  customers  by  volunteered 
statements  and  threats. 


Ordered  accordingly. 
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County  Court,  Onondaga  County,  October,  1904.   Reported.  45  Misc.  141. 

Matter  of  the  Application  for  an  Order  Directing  the  Resubmis- 
sion of  the  Local  Option  Questions  to  the  Electors  of  the  Town 
of  La  Fayette. 

Submission  of  local  option  questions — Resubmission  refused  although  the 
notice  of  the  original  submission  was  not  published — Laches. 

Under  the  provisions  of  section  16  of  the  Liquor  Tax  .Law  providing  for 
the  submission  of  local  option  questions,  the  failure  of  the  town  clerk  to 
publish  the  required  notice  in  a  newspaper  published  in  the  county,  is  not 
necessarily  a  jurisdictional  defect  in  the  proceeding. 

In  such  a  case,  the  court  may  exercise  a  certain  discretion  in  deter- 
mining whether  an  application  to  resubmit  the  matter  at  a  special  town 
meeting  duly  called  for  that  purpose,  shall  be  granted. 

Under  what  circumstances  an  application  for  a  resubmission  of  the 
matter  will  be  denied  because  of  laches  considered. 

Proceedings  under  the  Liquor  Tax  Law  for  an  order  directing 
the  resubmission  of  the  local  option  questions  to  the  electors  of 
the  town  of  La  Fayette. 

Hiscock,  Deheny,  Williams  &  Coivie  (James  W.  Knapp,  of 
counsel),  for  petitioner. 

William  E.  Schenck,  for  Patrick  W.  Cullinan,  State  Commis- 
sioner of  Excise. 

Ross,  J.  Section  16  of  the  Liquor  Tax  Law  provides  for  the 
submission  at  each  biennial  town  meeting  held  in  any  town  in 
the  State  of  four  questions  which  enables  the  voters  of  the  town 
to  determine  whether  they  desire  liquor  to  be  sold  in  the  town. 
They  are  enabled  to  approve  of  any  kind  of  traffic  or  reject  any 
or  all.  Question  IV  relates  to  the  sale  by  hotel-keepers,  and  this 
is  the  question  in  which  the  petitioners  are  interested. 

Certain  formal  requirements  are  necessary  as  a  preliminary  to 
such  submission.  Ten  per  cent,  of  the  voters  at  the  next  preced- 
ing election  must  request  such  submission,  which  request  must 
be  in  writing  and  acknowledged,  and  must  be  filed  with  the  town 
clerk  not  less  than  twenty  days  before  such  town  meeting.  The 
town  clerk  must  file  in  the  office  of  the  county  clerk,  within  five 
days  thereafter,  a  certified  copy  of  such  petition.    He  must  also 
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at  least  ten  days  before  such  holding  of  the  town  meeting  cause 
to  be  printed  and  posted  in  at  least  four  public  places  in  such 
town,  notice  of  the  fact  that  the  local  option  questions  will  be 
voted  on  at  such  town  meeting  or  general  election.  "  Said  notice 
shall  also  be  published  at  least  five  days  before  the  vote  is  taken, 
once  in  one  newspaper  published  in  the  county  in  which  such 
town  is  situate,  which  shall  be  in  a  newspaper  published  in  the 
town,  if  there  be  one."  Each  officer  charged  by  law  with  the  duty 
of  preparing  the  official  ballots  for  such  town  meeting  or  election 
shall  prepare  the  same,  and  upon  the  face  shall  be  printed  in  full 
the  questions  to  be  submitted.  At  the  last  general  election  held 
in  the  town  of  La  Fayette  on  November  6,  1903,  the  local  option 
questions  were  submitted  to  the  electors  of  that  town.  The  elec- 
tion was  held  and  159  votes  were  cast  in  favor  of  the  fourth  ques- 
tion relative  to  the  sale  of  liquor  by  hotel-keepers  and  an  equal 
number  against.  Such  sale  not  being  authorized  by  a  majority  of 
votes  cast  was  lost. 

Section  16,  in  question,  provides :  "  If  for  any  reason  except 
the  failure  to  file  any  petition  therefor,  the  four  propositions  pro- 
vided to  be  submitted  herein  to  the  electors  of  a  town  shall  not 
have  been  properly  submitted  at  such  biennial  town  meeting,  such 
propositions  shall  be  submitted  at  a  special  town  meeting  duly 
called.  But  a  special  town  meeting  shall  only  be  called  upon 
filing  with  the  clerk  the  petition  aforesaid  and  an  order  of  the 
Supreme  or  County  Court,  or  a  Justice  or  Judge  thereof,  respec- 
tively, which  may  be  granted  upon  eight  days'  notice  to  the  State 
Commissioner  of  Excise,  sufficient  reason  being  shown  therefor." 

And  it  is  for  such  order  that  this  application  is  made.  Tne 
ground  therefor  is  that  the  town  clerk  omitted  to  publish  the 
required  notice  in  a  newspaper  published  in  the  county.  The 
language  of  the  statute  relative  to  obtaining  an  order  of  this 
character  assumes  some  discretion  may  be  exercised.  It  requires 
such  an  order  from  a  court  or  judge,  which  court  or  jnrlge  may 
grant  such  order  upon  sufficient  reason.  In  other  words,  every 
irregularity  in  the  submission  of  such  questions  is  not  jurisdic- 
tional. This  was  held  by  Mr.  Justice  Kellogg  in  Miner  cf  O'Uara, 
40  Misc.  Eep.  355,  in  which  the  irregularity  complained  of  waa 
precisely  the  same  as  in  this  case.  I  quote  from  the  opinion 
of  the  learned  judge  on  p.  358 :  "  It  does  not  seem  that  an  elec- 
tion shall  be  declared  void  because  a  ministerial  officer  has 
neglected  to  perform  a  duty  as  to  publishing  a  notice,  when  it  is 
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beyond  question  that  the  failure  to  perform  that  duty  has  not 
prejudiced  any  one  or  any  cause." 

The  facts  in  the  O'Hara  case  were  much  stronger  in  favor  of 
the  exercise  of  such  discretion  than  in  this  case.  Three  hundred 
and  forty-eight  votes  was  the  largest  number  cast  for  any  officer 
and  the  largest  number  cast  upon  any  excise  proposition  was  347, 
showing  that  every  elector  except  one  who  voted  upon  any  ques 
tion  voted  upon  some  of  these  propositions.  In  this  case  the 
largest  number  of  votes  cast  for  any  officer  was  402.  The  affi 
davits  presented  in  the  O'Hara  case  in  opposition  to  the  resub- 
mission also  showed  a  most  thorough  agitation  and  discussion  of 
the  questions  prior  to  the  election. 

The  case  under  consideration  also  presents  a  feature  which 
did  not  exist  in  the  O'Hara  case.  The  affidavit  of  William  J, 
Rowe,  who  states  that  he  was  qualified  to  vote  at  the  general 
election  in  question,  states  that  he  did  not  know  of  the  submis- 
sion of  the  question  of  local  option  and  did  not  vote  on  said  ques- 
tion ;  that  if  he  had  known  of  the  submission  of  said  question,  he 
would  have  voted  in  favor  of  it.  Such  vote  would  have  changed 
the  result.  In  the  case  under  consideration  the  commissioner  of 
excise,  through  his  attorney,  presents  the  affidavits  of  Charles  A. 
Gillette,  N.  M.  Holmes  and  W.  C.  Newell. 

Dr.  Charles  A.  Gillette  resides  in  the  village  of  La  Fayette,  and 
has  for  over  eighteen  years,  and  has  a  general  store  for  the  sale 
of  merchandise,  which  store  adjoins  one  of  the  hotels  seeking  a 
license.  He  says  that  prior  to  the  town  meeting  in  question,  the 
temperance  people  of  the  town  agitated  the  subject  of  local 
option,  and  owing  to  the  conditions  existing  in  the  neighborhood, 
due  to  the  manner  in  which  the  above-mentioned  hotel  had  been 
conducted,  there  was  plenty  of  talk  about  the  village  and  in  his 
store  about  the  subject.  That  he  does  not  belong  to  any  temper- 
ance society,  nor  take  any  part  in  the  campaign,  but  that  the 
agitation  was  general  in  the  neighborhood,  not  only  amongst  the 
people  residing  in  the  village,  but  among  the  townsmen  as  well. 
That  if  the  hotel  had  a  license  and  was  properly  conducted  it 
would  be  beneficial  to  him. 

Mr.  Holmes  conducts  a  general  store  in  the  village  of  Cardiff 
in  the  town  of  La  Fayette,  where  he  is  also  postmaster.  He 
states  that  the  matter  was  thoroughly  agitated;  that  there  was 
a  full  vote  in  said  town,  and  that  while  he  was  strongly  opposed 
to  the  continuance  of  the  liquor  business  "Because  it  had  not 
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been  conducted  in  a  respectable  manner  "  but  if  a  hotel  could  be 
conducted  in  an  orderly  manner,  it  would  benefit  the  village, 
and  I  should  favor  a  resubmission  of  the  local  option  questions  if 
the  hotel  in  this  village  would  be  conducted  in  as  orderly  a  man- 
ner as  it  was  conducted  from  about  the  time  of  the  last  town 
meeting  until  the  first  of  May. 

Mr.  Newell  states  that  he  was  re-elected  supervisor  at  the  elec- 
tion in  question.  "  That  previous  to  the  said  election  a  personal 
canvass  was  made  among  the  electors  of  said  town,  and  that 
every  voter  was  interviewed  by  one  or  the  other  of  the  candidates 
for  office,  and  that  it  was  then  known  that  the  local  option  ques- 
tions were  to  be  voted  upon  again,  and  to  deponent's  knowledge 
the  subject  was  widely  discussed ;  there  being  a  bitter  controversy 
between  those  objecting  to  the  manner  in  which  the  hotel  proprie- 
tor at  Cardiff  had  conducted  his  business,  and  those  favoring  a 
continuance  of  traffic  in  liquor  by  the  hotel  keepers  only,  and  on 
election  day  both  those  favoring  and  those  opposing,  had  workers 
to  get  out  the  local  option  vote."  That  he  has  heard  of  no  one 
who  did  not  know  that  the  local  option  questions  were  to  be  sub- 
mitted, and  that  he  never  before  heard  of  any  reason  being  urged 
as  a  ground  for  a  new  town  meeting  to  vote  upon  said  local  option 
questions. 

It  also  appears  by  the  affidavit  of  Mr.  James  McManus,  submit- 
ted by  the  commissioner  of  excise,  that  he  was  town  clerk  from 
1898  until  1902,  and  at  the  town  meetings  in  1899  and  1901,  when 
the  local  option  questions  were  submitted,  that  no  notices  of  such 
submission  were  published  in  any  newspaper. 

I  now  return  to  a  consideration  of  the  affidavit  presented  by 
the  petitioners  of  Mr.  William  J.  Bowe.  It  was  stated  upon 
the  argument,  and  not  denied,  that  Mr.  Eowe  lives  in  the  village 
of  La  Fayette,  near  one  of  the  polling  places.  This  affidavit  was 
not  presented  with  the  moving  papers.  An  adjournment  was 
taken  of  this  matter  to  enable  the  commissioner  of  excise  to  file 
affidavits  in  reply  to  the  petition,  and  upon  the  adjourned  day  the 
affidavit  of  Mr.  Rowe  was  presented.  The  affidavit  is  typewritten 
except  the  name  of  the  affiant  which  is  written  in  a  blank  space 
left  for  that  purpose.  The  affidavit  is  signed  and  the  date  and 
name  of  the  officer  taking  the  same  are  in  writing.  Of  course  the 
affidavit  bears  the  signature  of  the  affiant,  and  he  is  responsible 
for  its  contents,  but  as  bearing  upon  its  value,  it  apparently  was 
prepared  before  the  name  of  the  affiant  was  known  and  before  it 
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was  executed.  If  typewritten  at  the  request  of  Mr.  Rowe  and  m 
his  presence,  there  would  be  no  reason  for  not  inserting  his 
name  in  typewriting,  and  this  is  also  true  if  it  was  transcribed 
pursuant  to  his  direction  and  afterward  presented  to  him.  In 
other  words,  the  affidavit  was  evidently  prepared  to  be  sworn  to 
by  some  one,  or  any  one  who  could  make  an  affidavit  to  the  facts 
contained  therein.  The  affidavit  is  silent  as  to  the  circumstances 
under  which  it  was  made,  the  care  with  which  it  was  read  to  or 
explained  to  the  affiant,  and  the  other  circumstances  which  tend 
to  show  that  an  affidavit  is  made  to  conform  to  the  affiant's 
knowledge  of  the  facts.  Mr.  Rowe  does  not  state  that  he  did  not 
vote  at  the  election  in  question.  If  he  voted,  the  ballots  contain- 
ing the  proposition  in  question  must  have  been  handed  to  him 
by  the  ballot  clerk.  Election  Law,  §  103,  subd.  2.  See  Liquor 
Tax  Law,  §  16. 

No  public  question,  except  perhaps  school  controversies,  is  more 
likely  to  excite  general  public  interest  in  the  locality  affected  than 
a  controversy  upon  local  option,  and  if  a  man,  who  resided  in  a 
village  near  a  polling  place,  did  not  learn,  during  the  agitation 
disclosed  by  the  affidavits,  of  the  submission  of  the  local  option 
questions  to  the  voters  of  his  town,  it  is  a  violent  presumption 
that  he  would  have  learned  of  it  by  the  formal  publication  of  a 
local  notice  published  once  in  some  paper  in  the  county  of  Onon- 
daga. (It  was  conceded  that  no  newspaper  is  published  in  the 
town  of  La  Fayette.)  The  poll  workers  for  and  against  these 
propositions  lacked  the  usual  energy  displayed,  if  they  allowed  a 
voter  in  close  proximity  to  a  polling  place  to  remain  unenlight- 
ened as  to  the  questions  to  be  submitted.  This  is  specially  true 
in  a  rural  community  where  every  person  is  known. 

I  see  no  good  and  sufficient  reason  for  distinguishing  this  case 
from  the  O'Hara  case. 

I  think  also  that  this  application  should  be  denied  on  the 
ground  of  laches. 

The  practical  effect  of  ordering  a  resubmission  of  this  question 
would  be  to  enable  the  hotel-keepers  in  the  town  of  Lafayette  to 
sell  liquor  regardless  of  the  result  of  the  vote  at  such  resubmis- 
sion, from  that  time  until  the  first  of  May  next,  at  which  time 
the  result  of  such  election  takes  effect.  In  other  words,  by  delay- 
ing this  application  for  nearly  a  year,  it  enables  the  hotel-keepers 
to  sell  liquor  from  the  day  of  election  until  May  first,  in  violation 
of  the  wishes  of  the  majority  of  the  electors  of  the  town.    I  think 
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that  they  should  not  be  allowed  to  take  advantage  of  their  own 
neglect  in  applying  for  a  resubmission  in  this  manner.  If  they  in 
good  faith  desired  a  resubmission  of  these  questions  in  the  absence 
of  some  good  reason  for  delay,  they  should  have  taken  steps  to 
that  end  at  such  time  as  would  have  enabled  the  voters  to  passa 
upon  it  prior  to  the  first  of  May  last. 
Motion  for  a  resubmission  denied. 

Motion  denied. 


Second      Appellate       Department,       October       Term,      1904.      Reported. 

97   App.    Div.  438. 

In  the  Matter  of  the  Objections  to  the  Petitions  of  Electors  of  the 
Town  of  Newburgh,  in  the  County  of  Orange,  N.  Y.,  Eequesting 
the  Submission  of  the  Questions  under  the  Local  Option  Provi- 
sions of  the  Liquor  Tax  Law  of  the  State  of  New  York,  at  the 
Election  to  be  Held  on  the  3d  Day  of  November,  1903,  in  Said 
Town. 

Charles  H.  Flynn  and  Samuel  C.  Whitlow,  Objecting  Peti- 
tioners, Appellants;  J.  D.  Billingsly  and  Others,  Petitioners, 
Respondents. 

Summary  application  to  determine  the   sufficiency  of  a  petition  for  the 
submission   of  local   option  questions — Neither  the  Supreme  Court 
nor  a  justice  thereof  may  entertain  it — Presumption  in  favor  of  the 
town  clerk's  decision  as  to  its  sufficiency — An  injunction  suit  by  a 
taxpayer,  distinguished. 
Neither  the  Supreme  Court,  nor  a  justice  thereof,  has  jurisdiction,  under 
sections  56  and  65  of  the  Election  Law,  to  entertain  a  summary  proceeding 
to  determine  the  sufficiency  of  a  petition  filed  with  the  town  clerk  request- 
ing the  submission  of  the  local  option  questions  to  the  electors  of  the  town. 
Femble,  that  it  would  be  different  in  an  injunction  suit  brought  by  a  tax- 
payer to  restrain  action  by  a  town  clerk. 

Semite,  (per  Hooker,  J.),  that  where  the  town  clerk  treats  the  petition 
as  sufficient,  it  will  be  presumed  that  it  was  signed  by  ten  per  cent,  of  the 
electors  of  the  town  as  required  by  section  16  of  the  Liquor  Tax  Law, 
although  the  petition  does  not  state  any  facts  from  which  such  percentage 
may  be  calculated.  The  burden  of  showing  that  the  petition  was  not 
signed  by  the  requisite  number  of  electors  rests  upon  the  party  attacking 
the  petition  on  this  ground. 
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Appeal  by  the  petitioners,  Charles  H.  Flynn  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  Queens  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Orange  on  the  10th  day  of  November,  1903,  denying  the  peti- 
tioners' motion  to  have  set  aside  and  declared  invalid  certain 
petitions  theretofore  filed  Avith  the  town  clerk  of  the  town  of 
Newburgh  relative  to  the  submission  of  the  local  option  questions, 
under  the  Liquor  Tax  Law  of  the  State  of  New  York,  in  said  town 
of  Newburgh,  and  denying  a  motion  to  have  the  said  town  clerk 
restrained  from  printing  or  causing  to  be  printed  the  ballots  for 
the  submission  of  said  questions  and  from  submitting  the  same. 

Henry  Kohl,  for  the  appellants. 

J.  Fvniricl-  Thompson,  Jr.,  for  the  respondents. 

Willard  Bartlett,  J. :  I  think  we  ought  to  dismiss  this 
appeal.  The  proceeding  appears  to  have  been  instituted  by  a 
petition  and  affidavit  upon  which  an  order  was  granted  returnable 
before  a  Special  Term  of  the  Supreme  Court,  requiring  the  town 
clerk  of  the  town  of  Newburgh  to  show  cause  why  certain 
petitions  filed  with  him  relative  to  the  submission  of  certain  local 
option  questions  under  the  Liquor  Tax  Law  should  not  be 
declared  invalid,  and  why  the  same  should  not  be  set  aside,  and 
why  he  should  not  be  restrained  from  printing  ballots  for  the 
submission  of  the  questions  aforesaid.  The  application  was  of  a 
summary  nature,  and  it  appears  to  have  been  supposed  that  there 
was  jurisdiction  to  entertain  it  either  on  the  part  of  the  Supreme 
Court  or  a  justice  thereof,  under  sections  56  and  65  of  the  Election 
Law  (Laws  of  1896,  chap.  909,  as  amd.  by  Laws  of  1901,  chap. 
654).  An  examination  of  these  sections,  however,  shows  that 
they  have  no  reference  whatever  to  petitions  or  other  proceedings 
under  the  Liquor  Tax  Law,  but  that  they  relate  solely  to  certifi- 
cates of  nomination  under  the  provisions  of  the  Election  Law. 
The  attempt  to  bring  questions  concerning  the  local  option  pro- 
visions of  the  Liquor  Tax  Law  before  the  court  by  a  summary 
proceeding  under  sections  56  and  65  of  the  Election  Law  appears 
to  me  to  have  been  wholly  without  authority.  The  court  below, 
therefore,  possessed  no  jurisdiction  to  pass  one  way  or  the  other 
upon  the  sufficiency  of  the  petitions.  It  would  have  been  different 
in  an  injunction  suit  by  a  taxpayer  to  restrain  action  by  the  town 
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clerk;  but  such  was  uot  the  nature  of  this  proceeding.  Inasmuch 
as  the  court  at  Special  Term  possessed  no  jurisdiction,  I  think 
the  proper  course  for  this  court  is  neither  to  affirm  nor  reverse 
its  decision,  but  to  dismiss  the  appeal. 

All  concurred   (Hooker,  J.,  in  separate  memorandum). 

Hooker,  J.  (concurring)  :  I  concur  with  the  views  expressed 
in  the  opinion  of  Mr.  Justice  Bartlett,  and  vote  to  dismiss  the 
appeal,  but  in  any  event  the  appellants  should  not  succeed.  The 
facts  presented  by  the  record  are  that  on  the  12th  day  of  October. 
1903,  more  than  twenty  days  before  the  general  election  of  that 
year  and  the  biennial  town  meeting  of  the  town  of  Newburgh, 
Orange  county,  there  was  filed  with  the  town  clerk  of  that  town 
a  petition  purporting  to  be  drawn  under  the  local  option  pro 
visions  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  §  16,  as 
amd.  by  Laws  of  1897,  chap.  312 ;  Laws  of  1899,  chap.  398 ;  Laws 
of  1900,  chap.  367,  and  Laws  of  1901,  chap.  640.)  On  the  21st 
day  of  October,  1903,  the  appellants  filed  with  the  town  clerk 
written  objections  to  the  filing  and  acceptance  of  the  petitions 
upon  the  -ground  that  they  were  pot  properly  and  formally 
executed  and  acknowledged.'  The  town  clerk  having  refused  to 
pass  favorably  upon  the  objections  and  having  indicated  his 
intention  to  cause  the  local  option  questions  to  be  submitted  to 
the  people  of  the  town,  the  appellants  procured,  upon  their  peti- 
tion, an  order  requiring  the  town  clerk  to  show  cause  why  the 
petitions  should  not  be  declared  invalid  and  set  aside  and  why  he 
should  not  be  restrained  from  causing  the  questions  to  be  sub- 
mitted at  the  town  meeting.  The  motion  was  opposed  by  certain 
of  those  who  had  signed  the  original  petitions,  filed  with  the 
town  clerk,  and  resulted  in  an  order  denying  the  motion,  from 
which  order  the  proponents  have  appealed  to  this  court. 

The  record  contains  copies  of  the  original  petitions.  There 
seem  to  be  two  of  these,  some  of  the  petitioners  having  signed 
one  and  the  balance  the  other;  this  was  evidently  done  for  the 
sake  of  convenience  in  procuring  the  signatures  and  taking  the 
acknowledgments.  Objection  is  made  that  in  the  one  petition 
the  certificate  of  acknowledgment,  made  by  the  notary,  does  not 
contain  the  date  on  which  certain  subscribers  appeared  before 
him  and  acknowledged  the  execution  of  the  paper,  and  that  upon 
the  other  petition  no  formal  certificate  of  acknowledgment  signed 
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by  the  other  notary  is  annexed,  the  only  words  appearing  upon 
the  latter  petition  which  might  be  intended  to  have  the  effect  of 
acknowledgment  being  "Acknowledged,  subscribed  and  sworn  to 
before  me,  this  6th  day  of  October,  1903."  In  the  view  I  take  of 
this  appeal,  however,  it  is  unnecessary  to  discuss  the  effect  of 
these  two  objections.  There  is  appended  to  the  first  petition  a 
full,  complete,  formal  and  adequate  certificate  of  a  notary  public 
that  on  a  given  day  before  the  subscriber,  the  notary,  personally 
appeared  forty-five  signers  of  the  foregoing  petition,  their  names 
being  included  in  the  certificate  of  the  notary,  personally  known 
to  be  the  same  persons  described  in  and  who  executed  the  above 
petition,  and  that  they  severally  acknowledged  the  execution  of 
the  same.  It  affirmatively  appears  in  the  papers  that  the  number 
of  names  of  electors  in  the  aggregate  signed  to  both  petitions 
exceeded  ten  per  cent,  of  the  number  of  vots  cast  at  the  next 
preceding  general  election,  but  nowhere  does  it  appear  how  many 
votes  were  cast  at  that  time,  nor  is  anything  suggested  from 
which  a  number  equaling  ten  per  cent,  thereof  can  be  computed. 
For  aught  that  appears  the  forty-five  subscribers  to  the  first  peti- 
tion, whose  names  are  contained  in  the  adequate  certificate  of 
the  notary,  may  have  comprised  over  ten  per  cent,  of  the  electors, 
and  thus  the  requirement  of  section  16  of  the  Liquor  Tax  Law  (as 
amd.  supra)  would  be  met.  Until  facts  to  the  contrary  are  shown 
by  those  who  seek  to  attack  proceedings  under  this  section,  it 
must  be  presumed,  in  view  of  the  town  clerk's  action  in  submitting 
the  questions,  that  the  number  of  signers  whose  names  are  con- 
tained in  the  proper  certificate  were  a  sufficient  number  to  require 
the  clerk  to  act.  I  agree  with  the  opinion  expressed  recently  in 
the  third  department,  in  Matter  of  Rice  (95  App.  Div.  28 ;  88  N.  Y. 
Supp.  512) ,  that  the  burden  is  upon  those  attacking  the  vote  to 
show,  as  a  matter  of  fact,  that  the  petition  did- not  contain  the 
requisite  number  of  signatures.  The  appellants  in  this  case  claim 
that  if  the  names  of  those  signers  of  the  petition  which  are  con- 
tained in  the  certificate  of  the  first  petition  where  the  date  is 
omitted,  and  whose  names  are  subscribed  to  the  second  petition 
where  no  formal  notary's  certificate  appears  were  not  counted,  the 
number  remaining  would  not  meet  the  requirements  of  the  statute 
and  would  not  show  a  desire  on  the  part  of  at  least  ten  per  cent, 
of  the  electors  to  have  the  propositions  submitted;  but  in  their 
papers  they  have  omitted  to  show  the  important  fact  in  this  con- 
nection, namely,  whether  ov  not  the  balance  of  the  names  yet 
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remaining,  and  which,  must  be  considered  regularly  presented  to 
the  town  clerk,  would  comprise  enough  of  the  electors  to  carry  the 
question  to  a  vote. 

Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 


Fourth  Appellate  Department,  October,  1904.  Reported.  97  App.  Div.  640. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Appellant,  for  an  Order  Kevoking  and 
Cancelling  Liquor  Tax  Certificate  No.  20,112,  Issued  to  David 
O'Connor,  Eespondent. 

Royal  R.  Scott,  for  appellant. 

The  testimony  showed  sales  of  liquor  on  Sundays,  July  12th 
and  19th,  1903,  and  required  cancellation  of  certificate.  (Blatter 
of  Lyman  v.  Gramercy  Club,  28  App.  Div.  209.)  The  sales  being 
undisputed,  the  burden  was  on  respondent  to  plead  and  prove  his 
right  to  sell  liquor  during  prohibited  hours.  {Lyman  v.  Young 
Men's  Cosmopolitan  Club,  28  App.  Div.  127 ;  Cullinan  v.  Trolley 
Club,  65  App.  Div.  202.)  The  sales  proven  in  this  case  were  not 
made  to  bona  fide  guests.  (Schuyler  v.  Rorphuro,  63  App.  Div.  206; 
Matter  of  Cullinan  v.  Young,  93  App.  Div.  427.) 

Order  reversed,  with  costs,  and  application  granted,  with 
twenty-five  dollars  costs  and  disbursements. 

Held,  that  the  evidence  establishes  that  the  holder  of  the  liquor 
tax  certificate  did  not  comply  with,  but  violated  the  law. 

All  concurred,  except  Williams,  not  voting. 


448  Decisions  Relating  to 


Fouith  Appellate   Department,  October  1904.   Reported.  97  App.   Div.  641. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Fritz 
Brand,  Appellant. 

M.  H.  Powers,  for  Appellant. 

Appellant  was  found  guilty  of  selling  liquor  on  Sunday  to 
persons  not  guests  of  his  hotel,  and  was  fined  four  hundred 
dollars,  which  he  paid.  A  refusal  to  postpone  trial  of  an  indict 
ment  when  good  cause  is  shown,  will  be  reviewed  as  matter  of  law 
by  the  Appellate  court.  (People  v.  Calabur,  91  App.  Div.  529; 
People  v.  Yennihjca,  7  Cow.  383;  Section  357  Code  of  Criminal 
Procedure;  Eighmy  v.  The  People,  79  N.  Y.  546;  People  v.  Horton. 
4  Park.  Cr.  Rep.  222;  People  v.  Webster,  92  N.  Y.  422.)  It  was 
prejudicial  error  for  the  court  to  permit  the  People  to  ask  the  wit 
ness  Marsh  as  to  sales  of  liquor  at  the  defendant's  premises  hours 
after  sale  charged  in  the  indictment.  (People  v.  Hansen,  35  Misc 
590;  People  v.  Sateh  tcell ,  01  App.  Div.  312;  People  v.  Huffman, 
24  App.  Div.  233;  People  v.  Werner,  174  N.  Y.  132;  People  v. 
Andrews,  74  App.  Div.  542.)  This  witness  was  permitted  to  tell 
how  many  people  came  and  went  away  from  defendant's  place; 
that  people  were  dancing  on  the  outside;  that  in  the  barroom 
people  were  being  waited  on  by  two  bartenders,  and  that  liquor 
was  served  over  the  bar. 

As  a  general  rule,  on  the  trial  for  an  offense,  proof  is  not 
admissible  that  the  accused  has  committed  another,  though  it  be 
of  the  same  kind.  There  are  exceptions  when  guilty  knowledge  is 
a  part  of  the  crime.  (People  v.  Bowling,  84  N.  Y.  47S;  People  v. 
Qibbs,  93  N.  Y.  470;  People  v.  Haver,  4  N.  Y.  Crim.  Rep.  171; 
People  v.  Sharp,  107  N.  Y.  427;  People  v.  Greemcall,  108  N.  Y 
296 ;  People  v.  White,  39  Crim.  Rep.  366 ;  Hall  v.  People,  6  Park- 
Cr.  Rep.  671;  People  v.  Robertson,  88  App.  Div.  198;  People  v 
Flaherty,  162  N.  Y.  532.)  It  cannot  be  pretended  that  guilty 
knowledge  was  any  part  of  the  crime  charged  in  this  case.  The 
admission  of  this  evidence  tending  to  prove  subsequent  crimes  was 
error.  (People  v.  Smith,  172  N.  Y.  243;  see  also  People  v.  Green- 
wall,  108  N.  Y.  296 ;  People  v.  Wood,  126  N.  Y.  249 ;  People  v 
Corey,  148  N.  Y.  476,  494 ;  People  v.  Eoerner,  154  N.  Y.  355,  376.) 
The  burden  of  showing  that  illegal  and  improper  evidence  which 
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was  received  was  harmful  was  not  upon  the  appellant.  ( Green  v. 
White,  37  N.  Y.  405,  407 ;  Stokes  v.  People,  53  N.  Y.  164 ;  PeopU 
v.  Corey,  148  N.  Y.  476,  494;  People  v.  Strait,  154  N.  Y.  165,  171; 
People  v.  Helmer,  154  N.  Y.  596,  602.) 

Timothy  Curtin,  District  Attorney,  for  the  People. 

The  affidavits  used  on  the  motion  to  postpone  the  trial  snow  the 
witness  mentioned  was  outside  of  the  State,  and  does  not  show 
how  or  why  the  affiant  knew  that  such  witness  would  return  at 
a  time  stated,  or  from  whom  his  information  was  received.  The 
defendant's  place  of  business  was  a  summer  resort  never  intended 
as  a  hotel.  Liquor  was  sold  on  Sunday  in  the  barroom,  and 
defendant  was  present,  drinking  with  People's  witnesses.  It  was 
proper  to  show  the  conditions  of  the  resort  on  the  day  in  question, 
whether  the  bar  was  open,  and  as  to  the  character  and  size  of 
the  crowd  and  the  surroundings,  as  bearing  on  the  question  of 
whether  the  place  was  a  hotel  or  whether  it  was  a  resort  run  for 
the  purpose  of  amusement  and  drinking  on  Sunday.  ( Gullinan  v. 
Kisselbrach,  46  Misc.  106.)  The  evidence  of  William  Marsh  was 
competent  to  show  that  the  defendant  was  at  the  resort,  and  had 
knowledge  that  his  place  was  open  and  being  run  by  his  servants. 
The  sale  to  the  People's  witnesses  was  not  made  by  the  defendant, 
but  by  one  of  his  employees.  The  evidence  of  the  defendant  him- 
self shows  that  the  place  was  not  built  for  hotel  purposes,  nor 
run  as  a  hotel.  The  fact  that  after  the  People's  witnesses  pur- 
chased and  drank  liquor  in  the  barroom,  they  went  outside  and 
bought  three  sandwiches,  paid  for  and  ate  the  same,  would  not 
make  them  guests  of  the  hotel.  The  court  correctly  so  charged  the 
jury. 

Judgment  of  conviction  and  order  denying  application  to  post- 
pone trial,  etc.,  also  denying  motion  for  a  new  trial,  affirmed. 

All  concurred,  except  Williams,  J.,  not  voting. 
29 
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County     Court,     St.     Lawrence     County,      November,     1904.      Reported. 

45  Misc.  311. 

The  People  of  the  State  of  New  York,  Plaintiff,  v.  Henry  Cox, 

Defendant. 

Liquor  Tax  Law — "Malt  rose"  is  an  intoxicating  liquor. 

The  beverage,  known  as  "malt  rose,"  one  of  the  ingredients  of  which  Is 
lager  beer  and  which  contains  between  seventy-four  one-hundredths  of  one 
per  cent,  and  one  and  eighteen-hundredths  per  cent,  of  alcohol  in  volume, 
and  which  is  so  like  lager  beer  in  appearance  that  the  manufacturer  is 
unable  by  inspection  to  distinguish  between  the  two  beverages,  is  an 
intoxicating  liquor  within  the  meaning  of  the  Liquor  Tax  Law. 

Indictment  for  violation  of  the  Liquor  Tax  Law,  in  a  town  in 
which  the  liquor  traffic  had  been  forbidden  by  the  last  town  meet- 
ing. The  charging  part  of  the  indictment  was  that  the  defendant 
"unlawfully  did  sell  to  one  Owen  O.  Wiard  distilled  and  rectified 
spirits,  wine,  fermented,  and  malt  liquors  in  quantities  less  than 
five  wine  gallons  at  a  time,  to  wit,  two  glasses  of  lager  beer,  with- 
out having  paid  any  tax,"  etc. 

The  jury  brought  in  the  following  special  verdict. 

"The  jury  finds  that  on  the  31st  day  of  August,  1904,  the  defend- 
ant at  the  town  of  Potsdam,  in  this  county,  did  sell  and  deliver 
to  one  Owen  O.  Wiard,  one  pint  of  a  certain  liquor  called  'malt- 
rose'  ;  that  said  liquor  then  and  there  contained  between  seventy- 
four  hundredths  of  one  per  cent,  and  one  and  eighteen-hundredths 
per  cent,  in  volume  of  alcohol;  that  said  alcohol  was  formed 
therein  by  fermentation  or  added  in  the  process  of  manufacture; 
that  he  had  at  the  time  no  liquor  tax  certificate;  and  that  the 
traffic  in  liquors  in  said  town  at  said  time  was  unlawful." 

Clarence  S.  Ferris,  district  attorney,  for  people. 

Loiven  E.  Ginn,  for  defendant. 

Hale,  J. :  The  jury  has  cast  upon  the  court  in  this  case  the 
duty  of  determining  whether  "malt  rose,"  so  called,  is  distilled  or 
rectified  spirits,  or  fermented  or  malt  liquor,  within  the  meaning 
of  section  2  of  the  Liquor  Tax  Law. 

Philput,  the  manufacturer  of  the  beverage  sold  by  defendant 
under  the  name  of  malt  rose,  testified  that  one  of  the  ingredients 
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was  the  lager  beer  known  as  "export  lager."  Mr.  Williams,  the 
chemist  called  by  defendant,  testified  that  on  the  assumption  that 
the  export  beer  used  by  Philput  was  an  average  sample  of  Ameri- 
can export  beer,  the  mixture  resulting  from  the  ingredients 
enumerated  by  Philput  would  contain  eleven-hundredths  of  one  per 
cent,  in  volume  of  alcohol.  But  the  analyses  of  five  samples  of 
malt  rose  by  Mr.  Williams  showed  from  seventy-four  hundredths 
of  one  per  cent,  to  one  and  eighteen-hundredths  per  cent,  in  volume 
of  alcohol.  The  excess,  amounting  from  seven  to  ten  times  the 
original  quantity,  can  be  accounted  for  only  upon  the  theory  of 
fermentation,  or  the  intentional  addition  of  alcohol  in  some  form. 
The  resultant  was,  therefore,  to  some  degree  at  least,  fermented 
liquor  or  distilled  spirits. 

The  sole  remaining  question  is  the  practical  one,  whether  the 
quantity  of  alcohol  is  so  small  that  the  law  ought  to  ignore  it. 

It  was  in  evidence,  and  is  undisputed  in  this  case,  that  Schlitz 
Milwaukee  lager  beer  contains  only  two  and  forty-five-hundredths 
per  cent,  of  alcohol.  Clearly,  a  lager  beer  containing  this  amount 
of  alcohol  cannot  be  lawfully  dealt  in  in  a  no-license  town.  If  the 
contents  of  a  bottle  of  this  beer  were  to  be  diluted  by  two  parts  of 
water  to  one  of  beer,  I  have  no  doubt  the  resulting  beverage  would 
still  be  within  the  prohibition  of  the  law,  and  yet  it  would  con- 
tain a  less  percentage  of  alcohol  than  some  of  the  samples  of  malt 
rose  submitted  to  Mr.  Williams.  On  the  trial  of  this  action 
Philput,  the  manufacturer,  was  unable  to  determine  by  inspection 
whether  a  bottle  shown  him  was  malt  rose  manufactured  by  him, 
or  lager  beer.  If  the  product  is  manufactured  as  a  substitute  for 
lager  beer  and  sold  either  for  the  purpose  of  deceiving  the  pur- 
chaser or  evading  the  law,  the  charity  of  the  law  should  not  be 
exercised  toward  it.  In  practically  all  of  the  trials  in  this  court 
involving  alleged  violations  of  the  Liquor  Tax  Law  in  the  town  of 
Potsdam  since  the  last  biennial  town  meeting,  the  last  line  of 
defense  has  been  that  in  any  event  the  defendant  could  not  be 
guilty  of  any  offense  because  he  only  kept  for  sale  or  sold  malt 
rose.  I  incline,  therefore,  to  hold,  after  considerable  observation 
in  other  cases  as  well  as  in  this,  that  the  article  in  question  is 
peculiarly  intended  to  aid  in  the  evasion  and  defeat  of  the  law, 
and  that  its  sale  with  the  quantity  of  alcohol  shown  to  be  con- 
tained is  a  violation  of  the  Liquor  Tax  Law. 

The  United  States  commissioner  of  internal  revenue  passing 
upon  a  beverage  called  "beerine"  in  April,  1902,  which  contained 
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forty-nine-hundredths  of  one  per  cent,  of  alcohol  in  volume,  held 
Hi  at  the  amount  of  alcohol  was  so  small  that  he  did  not  regard 
it  as  among  those  fermented  malt  liquors  for  the  manufacture 
iind  sale  of  which  a  special  tax  is  required  to  he  paid.  But  the 
commissioner  added :  "This  ruling  will  not  apply,  however,  to  the 
article  called  'heerine,'  which  contains  a  larger  per  cent,  of  alcoho', 
or  in  which  a  larger  proportion  of  lager  beer  is  used;  on  accounl 
of  the  similarity  of  the  article  to  lager  beer  and  the  name  giveo 
to  the  beverage,  also  the  fact  of  its  seeming  to  be  intended  as  a 
substitute  for  fermented  malt  liquor  or  lager  beer,  dealers  will 
be  liable  to  more  or  less  surveillance  on  the  part  of  internal 
revenue  agents  or  local  revenue  officers."  I  am  informed  that  the 
above  ruling  has  been  reversed  by  the  treasury  department,  and 
that  it  is  now  held  by  the  department  that  dealers  in  like  prepara 
tions  must  pay  the  special  tax. 

I,  therefore,  hold  that  the  facts  prove  the  defendant  guilty  of 
the  offense  charged  in  the  indictment,  and  give  judgment  accord 
ingly. 

Judgment  accordingly. 


Third      Appellate      Department,      November      Term,      1904.      Reported 

98  App.   Div.  590. 

Eliza   Westbrook,   Respondent,   v.   Joseph    Millek,   Appellant. 

Action  by  a  parent  to  recover  damages  because  of  liquor  sold  to  her  son 
under  eighteen  years  of  age — What  complaint  does  not  state  a  cause 
of  action  at  common  law  or  under  the  Liquor  Tax  Law. 

The  complaint  in  an  action  alleged  that  the  plaintiff  was  the  mother  ot 
a  boy  under  eighteen  years  of  age  and  that  the  defendant  was  a  dealer  in 
intoxicating  liquors;  "that  within  two  years  next  prior  to  the  commence- 
ment of  this  action  defendant  did  wrongfully  and  unlawfully  sell  to,  give 
to  and  permit  her  said  son  to  have,  and  to  drink  and  carry  away  with  him 
in  bottles  and  otherwise,  on  and  from  the  said  premises  of  defendant 
intoxicating  liquors,  whiskey,  wine  and  beer.  That  said  sales  and  gifts  oi 
said  intoxicants  to  said  minor  were  at  different  times,  including  sales  and 
gifts  on  Sundays,  during  said  period.  That  said  son  lived  at  home  during 
this  period  and  plaintiff  was  injured  by  loss  of  his  services,  occasioned  By 
said  son  spending  his  time  and  earnings  and  forming  bad  habits  in  and 
about  the  defendant's  said  premises  buying  and  receiving  said  intoxicants 
from  defendant  to  plaintiff's  damage  in  the  sum  of  One  Thousand  Dollars." 

The  plaintiff  also  alleged  that  whatever  cause  of  action  the  father  of 
said  infant  may  have  had  against  the  defendant  because  of  the  facts 
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alleged  has  been  duly  assigned  to  her.  She  did  not  allege  that  she  had 
sustained  any  damage  by  reason  of  the  intoxication  of  her  son. 

Held,  that  the  facts  stated  in  the  complaint  were  not  sufficient  to  con- 
stitute a  cause  of  action  under  section  39  of  the  Liquor  Tax  Law  (Laws  ol 
1896,  chap.  112),  authorizing  the  recovery  of  damages  in  a  civil  action  foi 
the  selling  or  giving  away  of  intoxicating  liquors  under  the  circumstances 
mentioned  in  such  section; 

That  the  complaint  did  not  state  a  cause  of  action  under  section  30  ol 
the  Liquor  Tax  Law  (as  amended  by  chap.  312  of  the  Laws  of  1897),  which 
prohibits  the  sale  or  gift  of  liquors  to  a  person  under  the  age  of  eighteen 
years,  as  the  violation  of  that  section  does  not  render  the  offender  liable 
to  an  action  of  the  nature  of  the  one  at  bar,  but  subjects  him  to  civil 
penalties  and  criminal  punishments  which  can  only  be  recovered  oi 
imposed  in  the  manner  provided  by  the  statute; 

That  the  complaint  did  not  state  a  cause  of  action  at  common  law,  as 
the  basis  of  such  an  action  would  be  the  loss  of  the  infant's  services,  and 
it  was  not  alleged  that  the  defendant's  acts  had  ever  prevented  the  sod 
from  performing  such  services  as  the  plaintiff  or  his  father  were  entitled 
to  require  from  him. 

Appeal  by  the  defendant,  Joseph  Miller,  from  an  order  of  the 
Supreme  Court,  made  at  the  Tompkins  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Tompkins  on  the  12tli 
day  of  March,  1904,  denying  the  defendant's  motion  to  dismiss 
the  plaintiff's  complaint. 

The  plaintiff  in  her  complaint  alleges  that  she  is  the  mother  ol 
Harry  Westbrook,  an  infant  under  eighteen  years  of  age ;  that  the 
defendant  is  a  dealer  in  intoxicating  liquors.  She  further  alleges 
"  that  within  two  years  next  prior  to  the  commencement  of  this 
action  defendant  did  wrongfully  and  unlawfully  sell  to,  give  to 
and  permit  her  said  son  to  have,  and  to  drink  and  carry  awaj 
with  him  in  bottles  and  otherwise,  on  and  from  the  said  premises 
of  defendant,  intoxicating  liquors,  whiskey,  wine  and  beer.  Thai 
said  sales  and  gifts  of  said  intoxicants  to  said  minor  were  ai 
different  times,  including  sales  and  gifts  on  Sundays,  during  said 
period.  That  said  son  lived  at  home  during  this  period  and 
plaintiff  was  injured  by  loss  of  his  services  occasioned  by  said 
son  spending  his  time  and  earnings  and  forming  bad  habits  in 
and  about  the  defendant's  said  premises  buying  and  receiving  said 
intoxicants  from  defendant  to  plaintiff's  damage  in  the  sum  of 
One  Thousand  Dollars." 

She  also  alleges  that  whatever  cause  of  action  the  father  of 
said  infant  may  have  had  against  the  defendant  because  of  the 
facts  alleged  has  been  duly  assigned  to  her. 
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The  defendant's  answer  is  a  general  denial.  On  the  trial  at  the 
opening  of  the  case  the  defendant  moved  on  the  pleading  to  dis 
miss  the  complaint  upon  the  ground  among  others  that  the  com 
plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  motion  was  denied  and  from  the  order  entered 
therein  this  appeal  is  taken. 

David  M.  Dean,  for  the  appellant. 

Raymond  L.  Smith,  for  the  respondent. 

Chase,  J.:  The  Legislature,  in  authorizing  the  recovery  ot 
damages  in  a  civil  action,  under  the  Liquor  Tax  Law,  created  a 
cause  of  action  for  the  protection  of  the  dependent  and  helpless 
which  was  unknown  at  the  common  law.  (Tolans  v.  Owen,  74  N.  Y. 
530;  Quirilan  v.  Welch,  141  id.  158.)  The  right  to  maintain 
such  an  action  cannot  be  extended  beyond  the  terms  of  the  statute 
construed  in  view  of  the  evil  to  be  remedied  and  the  object  to  be 
attained.  The  complaint  in  this  action  does  not  allege  or  claim 
that  the  plaintiff  has.  suffered  damage  by  reason  of  the  intoxica 
tion  of  her  son.  The  facts  stated  in  the  complaint  are  not  sufficient 
to  constitute  a  cause  of  action  under  section  39  of  the  Liquor 
Tax  Law  (Laws  of  1896,  chap.  112) .  We  have  not  had  our  atten- 
tion called  to  any  other  statute  authorizing  the  recovery  of  dam 
ages  in  a  civil  action  for  selling  or  giving  away  intoxicating 
liquors. 

Section  28  of  chapter  628  of  the  Laws  of  1857,  making  any  per 
son,  who  shall  sell  strong  or  spirituous  liquors  or  wines  to  any 
of  the  individuals  to  whom  it  is  declared  by  the  act  to  be  unlawful 
to  make  such  sale,  liable  for  all  damages  which  may  be  sustained 
in  consequence  of  such  sale  to  any  individual,  sustaining  such 
injuries  {KiTburn  v.  Coe,  48  How.  Pr.  144)  was  repealed  with  the. 
other  parts  of  said  act  by  chapter  401  of  the  Laws  of  1892.  There 
does  not  seem  now  to  be  any  similar  statutory  provision. 

Section  30  of  said  Liquor  Tax  Law  (as  amd.  by  Laws  of  1897. 
chap.  312)  prohibits  selling  or  giving  away  liquors  to  a  person 
under  the  age  of  eighteen  years.  The  act  provides  penalties  and 
criminal  punishment  for  a  violation  of  the  prohibitive  provisions 
of  the  act.  By  subdivision  2  of  section  34  (as  amd.  by  Laws  of 
1900,  chap.  367)  it  is  provided  that  any  person  who  shall  violate 
certain  provisions  of  the  act,  including  section  30  thereof,  shall  be 
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guilty  of  a  misdemeanor,  and  upon  conviction  therefor  shall  be 
punished  by  a  fine  of  not  more  than  $500  or  by  imprisonment  in  a 
county  jail  or  penitentiary  for  a  term  not  more  than  one  year,  or 
by  both  such  fine  and  imprisonment,  and  shall  forfeit  the  liquor 
tax  certificate. 

By  section  42  (as  amd.  by  Laws  of  1897,  chap.  312)  it  is 
further  provided  that  any  person  who  shall  violate  certain  pro 
visions  of  the  act,  including  section  30  thereof,  in  addition  to  the 
punishment  and  penalties  in  the  act  otherwise  imposed  and  pro- 
vided, shall  be  liable  for  a  penalty  of  fifty  dollars  for  each  and 
every  violation,  to  be  recovered  by  the  State  Commissioner  of 
Excise  in  an  action  brought  in  his  name  as  such  commissioner. 

The  complaint  alleges  that  the  defendant  did  "  unlawfully  sell 
to,  give  to  and  permit  her  said  son  to  have  and  to  drink  and 
carry  away  with  him  in  bottles  and  otherwise,  on  and  from  the 
said  premises  of  defendant,  intoxicating  liquors,  whiskey,  wine 
and  beer."  As  we  have  shown,  no  right  of  action,  except  for  a 
penalty  as  stated,  is  given  by  statute  for  such  unlawful  sales  and 
gifts.  The  plaintiff's  action  is  not  authorized  by  statute  and  it 
cannot  be  maintained  by  her  unless  she  has  sustained  an  injury 
recognized  by  the  common  law.  Loss  of  services,  to  which  a 
parent  is  entitled  from  a  child,  is  the  basis  of  a  cause  of  action 
at  common  law.  (Lawyer  v.  Fritcher,  130  N.  Y.  239.)  It  is  not 
alleged  that  plaintiff's  son  was  ever  intoxicated  or  ill  or  in  any 
way  affected  so  as  to  interfere  with  the  performance  of  such  ser- 
vices as  the  plaintiff  or  his  father  were  entitled  to  from  him. 
The  sales  and  gifts  of  liquor  are  charged  as  wrongful  and  unlaw- 
ful. As  plaintiff's  son  was  under  eighteen  years  of  age  such 
sales  and  gifts  were  wrongful  and  unlawful  as  a  matter  of  law. 
There  are  no  allegations  in  the  complaint  that  the  defendant 
wrongfully  or  unlawfully  or  otherwise  requested,  solicited  or 
induced  the  plaintiff's  son  to  leave  his  home  and  spend  his  time 
and  earnings  at  the  defendant's  place  of  business. 

The  mere  fact  that  a  child  voluntarily  spends  some  portion  of 
his  time  at  the  residence  or  place  of  business  of  another  cannot 
be  a  sufficient  basis  for  an  action  by  a  parent  for  loss  of  services 
and  injury  to  the  child's  morals.  If  the  defendant  by  acts  or 
words  solicited  and  enticed  the  plaintiff's  son  from  his  home,  and 
deprived  his  parents  either  wholly  or  partially  of  his  services  or 
if  special  circumstances  exist  which  entitle  the  plaintiff  or  her 
husband  to  damages  from  the  defendant,  such  acts,  words  or 
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special  circumstances  should  have  been  alleged  in  her  complaint. 
If  the  plaintiff's  claim  rests  solely  upon  the  alleged  fact  that 
intoxicating  liquors  were  sold  to  the  son  contrary  to  the  pro- 
visions of  the  Liquor  Tax  Law,  civil  penalties  and  criminal 
punishment  can  be  recovered  or  imposed  in  the  manner  provided 
by  the  statute. 

We  have  not  considered  the  question  as  to  whether  the  plaintiff 
during  the  lifetime  of  her  husband  is  entitled  to  maintain  this 
action  or  the  other  questions  arising  herein.  For  the  reasons 
stated  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  to  dismiss  the 
plaintiff's  complaint  granted. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  dismiss  plaintiff's  complaint  granted. 


Fourth  Appellate  Department,  November,  1904.  Reported  98  App.  Div.  635. 

The  People  of  the  State  of  New  York,  Respondent,  v.  William 
B.  Kingston,  Appellant. 

Frank  G.  Ferguson,  for  appellant. 

The  defendant  did  not  have  a  trial  before  an  impartial  jury; 
the  court  should  have  allowed  the  question  to  jurors  "  Have  you 
expressed  an  opinion  about  this  class  of  cases  at  this  term  of 
court?"  (People  v.  McGonegal,  136  N.  Y.  62;  Abbott  v.  Tht 
People,  86  N.  Y.  460.) 

There  was  not  sufficient  evidence  to  justify  submission  to  jurj 
to  uphold  the  conviction;  there  was  no  evidence  whatever  that 
defendant  knew  that  what  bartenders  gave  to  witnesses  was  laget 
beer  and  not  hop-soda,  as  they  ordered.  {Gullinan  v.  Burkard,  41 
Misc.  321.) 

John  Knight,  for  respondent. 

Objections  to  questions  touching  on  the  prejudice  of  jurors 
were  properly  sustained.     (Fortune  v.  Trainor,  47  St.  Rep.  58, 
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affd.  141  N.  Y.  605;  Dupuy  v.  Quinn,  40  St.  Kep.  837;  Balba  v. 
People,  80  N.  Y.  491;  People  v.  Carpenter,  102  N.  Y.  244.) 

The  evidence  was  ample  to  sustain  the  conviction;  the  sales 
were  made  in  defendant's  presence,  and  with  his  knowledge. 
(Verona  Central  Cheese  Co.  v.  Murtaugh,  50  N.  Y.  319;  People  v. 
Utter,  44  Barb.  170;  Cullinan  v.  Burkard,  86  N.  Y.  Supp.  1006.) 

Judgment  of  conviction  and  order  affirmed. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  upon 
the  ground  that  the  trial  court  committed  reversible  error  in 
refusing  to  permit  three  of  the  jurors  to  answer  certain  ques- 
tions bearing  upon  their  competency  to  sit  as  jurors,  and  also  in 
overruling  defendant's  challenge  upon  the  ground  of  actual  bias 
to  the  juror  Hale. 


Supreme  Court,  Wyoming  Special  Term,  December,  1904.  Unreported. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  to  Eevoke  and  Cancel  the  Liquor  Tax 
Certificate  of  Joseph  Moore. 

Proceeding  to  revoke  the  liquor  tax  certificate  issued  to  the 
defendant. 

Samuel  H.  Salisbury,  for  the  petitioner. 
Frank  W.  Brown,  for  the  defendant. 

Kruse,  J. :  The  grounds  upon  which  the  State  Excise  Commis- 
sioner seeks  to  have  cancelled  this  liquor  tax  certificate  are  that 
the  licensee's  or  certificate-holder's  agent  or  employee  has  been 
twice  convicted  for  a  violation  of  the  Liquor  Tax  Law,  and  that 
three  years  have  not  elapsed  since  the  second  conviction  and 
that  the  defendant  made  a  false  statement  in  that  regard  in  his 
application  for  the  liquor  tax  certificate. 

The  specific  provision  of  the  Liquor  Tax  Law  regarding  which 
it  is  claimed  the  defendant  made  the  misstatement,  is  clause  "  e  " 
of  subdivision  1  of  section  23,  which  section  contains  a  list  of  per 
sons  who  shall  not  traffic  in  liquor.    It  specifies: 
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"  1.  No  person, 

"  e.  Whose  agent  or  employee  shall  be  twice  convicted  for  a 
violation  of  this  act,  until  three  years  from  the  date  of  such 
second  conviction." 

It  appears  that  in  April,  1904,  a  few  days  before  the  liquor  tax 
certificate  sought  to  be  revoked  was  issued,  one  Frank  Teepie 
was  convicted  upon  his  plea  of  guilty  to  three  separate  indict- 
ments charging  him  with  having  violated  the  Liquor  Tax  Law  on 
the  27th  day  of  March,  1904,  by  selling  liquors  on  Sunday. 

The  petition  specifically  alleges  that  these  illegal  sales  occurred 
at  the  International  Hotel,  the  defendant's  premises,  in  the  village 
of  Warsaw,  and  that  during  the  months  of  March  and  April, 
1904,  Teepie  was  an  employee  of  the  defendant,  acting  as  bar 
tender  in  the  International  Hotel,  but  these  allegations  are  pui 
in  issue  by  the  denials  of  the  answer  of  the  defendant. 

It  is  contended  on  behalf  of  the  defendant  that  the  proof  is 
insufficient  to  warrant  the  revocation  of  this  license,  and  specific 
ally  that  even  if  Teepie  was  guilty  of  a  violation  of  the  Liquor 
Tax  Law  while  in  the  defendant's  employ  in  carrying  on  his  busi 
ness,  the  statute  contemplates  that  the  second  conviction  must 
have  been  had  for  an  offense  committed  after  the  first  conviction 
so  as  to  give  the  employer  the  opportunity  to  dispense  with  the 
services  of  the  convicted  offender. 

Without  passing  on  the  specific  question  urged  by  the  defend 
ant,  I  am  of  the  opinion  that  upon  the  whole  evidence  the  peti- 
tioner has  failed  to  make  out  his  case. 

I  do  not  think  that  two  convictions  had  at  one  and  the  same 
time  of  a  liquor  tax  certificate-holder's  employee  for  offenses  com 
mitted  at  the  same  time,  not  shown  to  have  been  committed  on 
the  premises  or  in  the  business  of  the  employer,  forfeits  his  cer 
tificate,  or  disqualifies  him  from  trafficking  in  liquors,  although 
three  years  may  not  have  elapsed  since  such  convictions. 

The  proof  shows  in  a  general  way  that  Teepie  was  employed 
by  the  defendant  during  the  month  when  these  illegal  sales  were 
made,  but  it  does  not  appear  that  the  illegal  sales  with  which 
Teepie  was  charged,  and  of  which  he  was  convicted,  were  made 
by  him  at  the  defendant's  premises,  or  while  engaged  in  the 
defendant's  business,  or  even  that  he  was  engaged  in  the 
defendant's  business  on  the  day  when  it  is  charged  the  illegal 
sales  were  made.  The  indictments  charge  that  the  sales  were 
made  in  the  town  of  Warsaw,  but  the  proof  is  entirely  silent  as  to 
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the  particular  place  where  they  were  made.  The  mere  fact  that 
Teeple  was  employed  by  the  defendant  to  the  extent  disclosed  bj 
the  evidence,  is  insufficient  to  warrant  the  inference  and  establish 
the  fact  that  the  sales  were  made  at  the  defendant's  hotel,  or  in 
the  defendant's  business,  or  that  they  were  made  by  an  agent  or 
employee  of  the  defendant  within  the  meaning  of  subdivision  1, 
clause  "  e,"  of  section  23  of  the  Liquor  Tax  Law. 

The  application  is  denied  and  the  proceeding  dismissed,  witb 
fifty  dollars  costs,  besides  disbursements. 


Supreme   Court,    New    York   Special    Term,    December,     1904.     Reported. 

45  Misc.  497. 

Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State  Com 
missioner  of  Excise,  for  an  Order  Revoking  and  Canceling 
Liquor  Tax  Certificate  No.  2072,  Issued  to  Ida  Jacobs. 

Proceedings  to  cancel  liquor  tax  certificates — What  constitutes  an  hotel— 
What  constitutes  service  to  "guests". 

A  party  who  seeks  to  justify  the  sale  of  liquor  on  Sunday,  on  the  ground 
that  he  is  an  hotel  keeper  and  furnished  the  liquor  to  guests  at  meals,  must 
plead  and  prove  facts  which  bring  him  within  the  exceptions  as  to  hotel 
keepers  made  by  statute. 

The  mere  fact  that  premises  contain  twenty-five  rooms,  without  evidence 
that  the  building  is  equipped  as  required  by  the  statute,  is  not  sufficient  to 
prove  that  it  is  an  hotel. 

Sales  of  liquor  on  Sunday  can  only  be  made  to  guests  and  the  mere 
service  of  a  sandwich,  costing  five  cents,  to  a  casual  visitor  who  orders 
liquor  does  not  constitute  service  to  a  guest. 

Motion  to  revoke  and  cancel  a  liquor  tax  certificate. 

Eerlert  H.  Kellogg,  for  petitioner. 

Henry  J.  Goldsmith,  for  respondent. 

Clarke,  J. :  Motion  is  made  to  revoke  and  cancel  a  liquor  tas 
certificate,  pursuant  to  section  28,  subdivision  2  of  the  Liquor  Tas 
Law,  upon  testimony  taken  before  a  referee  and  reported  to  the 
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court  without  opinion.  The  petition  alleges  violations  of  section 
31,  subdivision  a,  by  unlawful  sale  of  liquors  on  Sundays,  July  24 
and  31,  1904,  to  persons  named,  and  also  violations  of  other 
provisions  of  the  Liquor  Tax  Law.  The  answer  sets  up  justifica 
tion  of  the  Sunday  sales  under  section  31,  which  permits  sales  of 
liquor  on  Sunday  by  the  keeper  of  a  hotel  to  guests  with  their 
meals,  except  between  1  and  5  o'clock  in  the  morning.  The  term 
"hotel"  is  denned  by  section  31  to  mean  "a  building  regularly 
used  and  kept  open  as  such  for  the  feeding  and  lodging  of  guests/ 
and  states  the  manner  of  such  use  and  the  structural  requirements 
of  the  building  when  situate  within  a  city.  A  party  who  relies 
upon  the  exceptions  contained  in  section  31  of  the  Liquor  Tax 
Law  must  plead  and  prove  the  facts  bringing  him  within  the 
exceptions.  Matter  of  Lyman,  28  App  Div.  127;  Matter  of  Schuylei 
63  id.  206.  The  only  evidence  given  to  sustain  the  special  plea  is 
that  there  are  twenty-five  rooms  in  the  premises  and  that  "they 
were  fitted  with  all  the  accoutrements  of  'a  hotel."  What  the 
accoutrements  were  is  not  stated.  There  is  no  evidence  that  the 
building  has  the  equipment  or  is  constructed  as  required  by  sec 
tion  31  k,  subdivision  2  of  the  Liquor  Tax  Law.  The  respondent 
certificate  holder  has,  therefore,  failed  to  prove  the  facts  con 
stituting  the  place  a  hotel  as  defined  by  the  statute.  Matter  of 
Schuyler,  63  App.  Div.  206.  But  even  if  the  respondent  had  shown 
that  the  building  was  a  hotel,  the. defense  would  not  have  been 
proven.  To  justify  the  admitted  sales  they  must  be  shown  to  have 
been  made  to  guests.  Section  31  defines  a  guest  within  the  mean 
ing  of  the  exception  in  favor  of  hotel  keepers  as  "a  person  who. 
during  the  hours  when  meals  are  regularly  served  therein,  resorts 
to  the  hotel  for  the  purpose  of  obtaining  and  actually  orders  and 
obtains  at  such  time  in  good  faith  a  meal  therein."  The  uncon 
tradicted  evidence  is  that  three  special  agents  of  the  State  Excise 
Department  entered  the  premises  at  about  6 :40  p.  m.  on  Sunday, 
July  24,  1904,  through  a  side  door  or  so-called  "ladies'  entrance' 
and  took  seats  at  a  table  in  a  large  room  in  the  rear  of  the  bar- 
room. There  were  present  fifteen  or  twenty  other  persons,  men 
and  women,  coming  in  and  going  out  and  sitting  at  tables  drink 
ing.  One  of  the  agents  ordered  whiskey.  A  waiter  who  came  to 
the 'table  asked:  "What  kind  of  sandwiches  do  you  want?"  The 
agent  said :  "We  don't  want  anything  to  eat."  The  waiter  said : 
"You  will  have  to  order  a  sandwich  to  get  the  drinks."  Where- 
upon the  agent  replied:  "Bring  anything."    The  waiter  went  to 
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the  barroom  and  returned  with  three  sandwiches,  three  glasses  of 
water  and  three  glasses  of  whiskey.  The  agent  paid  forty-five 
cents  for  the  whiskey  and  fifteen  cents  for  the  sandwiches. 
Shortly  after  another  order  was  given  for  whiskey,  which  was 
brought  by  the  same  waiter.  No  food  was  served  with  the 
second  order  of  whiskey.  A  charge  of  forty-five  cents  was 
paid  to  the  same  waiter.  The  sandwiches  were  not  eaten.  The 
evidence  as  to  the  first  order  was  corroborated  by  the  waiter  in 
the  employ  of  the  respondent  when  testifying  for  the  defense,  and 
on  cross-examination  he  states  that  the  sandwiches  were  not  eaten 
and  that  after  the  men  left  he  threw  them  into  a  barrel.  On 
Sunday,  July  31,  1904,  at  about  2:40  p.  m.,  three  other  special 
agents  ordered,  were  served  with  and  paid  for  whiskey  under 
similar  circumstances.  They  told  the  man  who  served  them  that 
they  had  been  to  dinner  and  that  they  were  not  hungry  and  didn't 
want  anything  to  eat.  On  this  occasion  there  were  fourteen  men 
and  one  woman  sitting  at  tables  in  the  room  drinking.  No 
testimony  was  offered  by  respondent  relating  to  this  date.  There 
was  no  evidence  to  show  that  respondent  had  a  regular  dining 
room  or  served  meals.  There  was  no  dining  room  furniture  or 
tablecloths  or  utensils,  except  knives,  which  were  brought  with 
the  sandwiches.  From  the  evidence  it  clearly  appears  that  no 
meal  was  served  in  good  faith.  The  petitioner's  witnesses  never 
became  the  guests  of  the  respondent  under  the  provisions  of 
section  31  of  the  statute.  The  sales  were  in  violation  of  the  law. 
Matter  of  Cullman  (Young  Certificate) ,  93  App.  Div.  427;  Matter 
of  Einzel,  28  Misc.  Rep.  622.  It  is  unnecessary  to  consider  the 
further  violations  alleged.  Motion  for  an  order  revoking  and  can- 
celing the  liquor  tax  certificate  is  granted,  together  with  costs. 


Motion  granted,  with  costs. 
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First      Appellate      Department,      December      Term,      1904.       Reported. 

99  App.  Div.  410. 

The  People  of  the  State  of  New  York  ex  rel.  Thomas  P.  Camp- 
bell, Relator,  v.  John  N.  Partridge,  Police  Commissioner  of 
the  Police  Department  of  the  City  of  New  York,  Respondent. 

Removal  of  a  New  York  city  policeman  for  misconduct — When  the  police 
commissioner  is  not  rendered  incompetent  to  try  him  because  of  the 
expression  of  opinions  as  to   his  guilt — Certiorari — Practice  as  to 
securing  a  return  and  as  to  what  may  be  returned — A  reference  to 
take  proof  is  improper — When  affidavits  and  additional  proof  may 
be  received. 
The  fact  that  the  police  commissioner  of  the  city  of  New  York,  prior  to 
the  trial  before  him  of  a  policeman,  charged  with  the  offense  of  gambling 
in  a  saloon  while  on  duty,  discussed  the  case  with  the  police  captain  who 
had  preferred  the  charge,  and  stated  to  the  accused  patrolman's  counsel 
that  his  client  was  guilty  of  the  charge,  does  not  deprive  the  police  com- 
missioner of  jurisdiction  to  preside  at  the  trial  of  the  accused  patrolman. 

The  fact  that  the  petition  for  a  writ  of  certiorari  to  review  the  action  ot 
the  commissioner  in  dismissing  the  accused  patrolman  from  the  force  after 
having  adjudged,  upon  the  evidence  given  at  the  trial,  that  he  was  guilty 
of  the  charges  preferred  against  him,  sets  forth  the  conversation  which 
took  place  prior  to  the  trial,  in  which  the  police  commissioner  expressed 
to  the  counsel  for  the  accused  patrolman  his  belief  in  the  latter's  guilt, 
does  not,  in  the  absence  of  a  specific  requirement  to  that  effect  in  the  writ, 
require  the  police  commissioner  in  the  return  to  the  writ  to  set  forth  such 
conversation. 

If,  in  such  a  case,  the  relator  deems  it  important  that  the  return  shall 
show  whether  the  police  commissioner  made  the  statement  attributed  to 
him  in  the  petition  he  should  apply  for  an  order  directing  the  police  com- 
missioner to  make  a  further  return. 

The  practice  of  appointing  a  referee  to  take  proof  as  to  the  alleged 
conversation,  and  of  requiring  the  police  commissioner,  after  the  referee 
has  reported  to  the  court  that  the  alleged  conversation  actually  took  place, 
to  make  a  further  return  consisting  of  a  copy  of  the  referee's  opinion,  is 
illegal  and  unauthorized. 

Section  2139  of  the  Code  of  Civil  Procedure,  allowing  "either  party  to 
produce  affidavits  or  other  written  proofs,  relating  to  any  alleged  error  of 
fact  or  any  other  question  of  fact  which  is  essential  to  the  jurisdiction  of 
the  body  or  officer  to  make  the  determination  to  be  reviewed,"  applies  only 
where  the  court  is  satisfied  that  the  facts  cannot  be  made  to  appear  by  an 
order  for  a  further  return. 

Per  Ingraham  and  Laughlin,  JJ.;  Van  Brunt,  P.  J.,  and  Hatch,  J.,  con- 
curred in  result;  Patterson,  J.,  dissented. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  29th  day  of  December,  1902,  directed  to  John  N.  Partridge, 
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police  commissioner  of  the  police  department  of  the  city  of  New 
York,  commanding  him  to  certify  and  return  to  the  office  of  the 
clerk  of  the  county  of  New  York  all  and  singular  his  proceedings 
had  in  relation  to  the  dismissal  of  the  relator  from  the  police 
force  of  the  police  department  of  the  city  of  New  York. 

Louis  J.  Grant,  for  the  relator. 

T.  Farley,  for  the  respondent. 

Ingraham,  J.:  The  relator  was  charged  with  neglect  of  duty 
in  (1)  being  absent  from  post  and  sitting  at  a  table  in  a  liquor 
saloon  in  company  with  other  patrolmen,  throwing  dice  for  money 
at  four  a.  m.,  August  20,  1902;  and  (2)  in  being  in  this  saloon 
at  or  about  four  a.  m.  on  August  20, 1902,  and  failing  to  arrest  the 
person  in  charge  for  a  violation  of  the  Liquor  Tax  Law.  This 
charge  was  made  by  Captain  O'Reilly  of  the  fifth  precinct  and 
came  on  for  trial  before  the  police  commissioner  on  the  27th  day 
of  August,  1902.  On  application  of  the  relator  the  trial  wa» 
adjourned  until  the  next  day.  Upon  the  trial  Captain  O'Reilly 
testified  that  on  the  morning  of  August  twentieth,  while  on  duty, 
he  went  into  this  saloon,  following  a  citizen  who  entered  the 
saloon  by  a  side  door ;  that  he  saw  in  this  saloon  in  a  box  at  the 
end  of  the  bar  the  relator,  with  three  other  officers  throwing  dice ; 
that  there  was  money  on  the  table  in  front  of  the  officers,  and  the 
captain  seized  the  money,  put  it  in  his  pocket  and  the  officers 
jumped  up  and  three  of  them  made  their  escape  through  the 
front  door  of  the  box ;  that  the  captain  seized  one  of  the  officers, 
not  the  relator,  and  held  him;  that  this  officer  told  the  captain 
that  the  other  men  were  Officers  Heartt,  Campbell  and  Quigley : 
that  the  amount  that  was  on  the  table  was  twenty-three  dollars 
in  bills  and  five  dollars  and  eighty  cents  in  silver,  and  the  captain 
produced  the  money  and  the  box  and  dice ;  that  the  captain  then, 
with  the  officer,  placed  the  bartender  under  arrest  and  brought 
them  to  the  station  house.  The  captain  positively  identified  the 
relator  as  one  of  the  officers  who  were  throwing  dice  in  this 
saloon.  The  relator  testified  that  he  was  not  in  the  saloon  on 
the  night  in  question,  and  other  witnesses  were  produced  to 
corroborate  his  testimony.  Upon  this  evidence  the  commissioner 
found  this  relator  and  the  other  officers  found  bv  the  captain 
in  this  saloon  guilty  and  dismissed  them  from  the  force. 
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There  is  no  question  but  that  the  evidence  justified  the  decision 
of  the  commissioner,  and  that  the  commissioner  had  jurisdiction 
to  hear  the  charges,  to  convict  the  relator  and  to  dismiss  him  from 
the  force.  The  case  is  brought  here,  however,  upon  what  is  called 
an  "  additional  return  to  the  writ  of  certiorari,"  and  because  of 
this  so-called  additional  return  and  the  facts  therein  stated,  the 
relator  asks  us  to  reverse  the  conviction  and  restore  him  to  the 
force. 

The  relator  appeared  before  the  commissioner  by  counsel,  who 
conducted  the  trial  on  his  behalf.  The  petition  for  the  writ 
alleges  that  upon  the  day  the  relator  was  required  to  appear  for 
trial  his  counsel  had  a  consultation  with  the  police  commissioner, 
in  which  the  police  commissioner  stated  substantially  that  the 
patrolmen,  referring,  to  the  relator  and  the  three  other  officers 
against  whom  charges  had  been  made,  were  guilty  of  the  charges, 
and  that  their  counsel  knew  that  they  were  guilty,  and  that  he 
as  counsel  could  not  help  them,  and  that  it  would  be  useless  for 
counsel  to  request  an  adjournment  as  the  police  commissioner 
would  not  grant  it.  To  this  the  relator's  counsel  answered  that 
he  did  not  believe  that  these  officers  were  guilty,  and  was  very 
much  surprised  that  the  commissioner  should  have  come  to  the 
conclusion  that  they  were  guilty  before  he  had  heard  the  evidence. 
To  this  the  commissioner  replied  that  he  would  believe  Captain 
O'Reilly  in  preference  to  these  officers  against  whom  charges 
had  been  made  and  fifty  others.  The  petition  further  alleges  that 
the  police  commissioner  was  biased  and  prejudiced,  and  practic- 
ally adjudged  the  petitioner  guilty  of  the  said  charges  before  any 
testimony  was  taken,  and  was,  because  of  his  bias,  partiality  and 
prejudice,  incompetent  to  pass  upon  the  petitioner's  guilt  or 
innocence.  This  allegation  in  the  petition  was  not  answered  by 
the  return,  but  there  is  annexed  to  the  record  an  order  of  the 
Special  Term  which  recites  that  a  motion  had  been  made  to  require 
the  police  commissioner  to  make  a  further  return  as  to  whether 
or  not  the  conversation  between  the  relator's  counsel  and  the 
police  commissioner,  as  set  out  in  the  return,  was  true,  and  also 
whether,  prior  to  the  trial  of  the  relator  and  the  three  other  offi- 
cers, the  commissioner  discussed  with  Captain  O'Reilly,  the  com- 
plainant, the  case  of  the  defendant,  or  whether  or  not  the  said 
O'Reilly  told  the  respondent  of  the  facts  surrounding  the  charges 
against  the  defendant  before  they  were  tried,  and  this  motion  com- 
ing on  to  be  heard,  an  order  was  entered  appointing  a  referee  to 
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take  such  testimony  as  might  be  produced  by  the  respective  parties 
therein  upon  the  question  of  fact  arising  on  the  motion  and 
directing  the  referee  to  report  the  same  with  his  opinion.  The 
referee  having  filed  a  report,  and  the  relator  having  moved  for  an 
order  confirming  the  report,  and  granting  a  motion  theretofore 
made  for  a  further  return,  it  was  ordered  that  the  report  of  the 
referee  be  confirmed,  and  that  the  police  commissioner  "do  make 
and  file  a  further  and  additional  return  to  the  writ  of  certiorari 
herein,  which  said  return  shall  consist  of  a  true  and  correct  copy 
of  the  opinion  of  the  said  referee."  In  pursuance  of  this  order 
the  police  commissioner  returned  the  opinion  and  report  of  the 
referee.  This  opinion  states  that  the  commissioner  was  examined 
before  the  referee,  and  while  he  stated  that  he  did  not  remember 
some  of  the  statements  made  by  counsel  for  the  relator  as  to  this 
interview,  there  was  in  fact  no  contradiction  of  the  evidence  given 
by  the  relator's  counsel  as  to  the  conversation.  The  report  of  the 
referee  annexed  to  the  return  found  as  a  fact  that  the  commis- 
sioner expressed  surprise  that  the  relator's  counsel  was  counsel 
for  these  officers  charged  and  said  to  the  counsel :  "You  need  not 
ask  for  an  adjournment,  because  I  know  these  men  are  guilty  and 
you  know  it,  too,"  to  which  the  counsel  replied  in  substance: 
"What  possible  chance  have  these  men  for  a  fair  trial  if  you 
say,  before  you  hear  them  or  their  witnesses,  that  they  are  guilty, 
and  that  I,  their  counsel,  know  they  are  guilty?"  In  the  course 
of  said  conversation  the  police  commissioner  said  that  he  would 
believe  Captain  Miles  O'Reilly  against  these  defendants  in  prefer- 
ence to  fifty  policemen;  and  on  several  occasions  prior  to  the 
trial  of  the  relator  and  his  three  codefendants  the  police  com- 
missioner discussed  with  the  said  Miles  O'Reilly,  the  complainant, 
the  case  against  the  said  defendants  and  was  made  acquainted 
by  the  said  O'Reilly  with  the  facts  and  circumstances  surrounding 
the  charges  against  said  defendant. 

Under  the  charter  of  the  city  of  New  York  the  police  commis- 
sioner is  the  only  official  who  can  dismiss  a  policeman  from  the 
force.  (Laws  of  1901,  chap.  466,  §  302.)  As  police  commissioner 
it  is  his  duty  to  have  knowledge  of  the  condition  of  the  force,  the 
qualifications  of  the  police  officers,  the  way  in  which  they  dis- 
charge their  duties,  and  certainly  the  fact  that  in  the  discharge 
of  his  duty  he  has  acquired  knowledge  of  derelictions  on  the  part 
of  police  officers  could  not  disqualify  him  from  hearing  the  charges 
30 
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and  determining  whether  or  not  an  officer  was  guilty.  To  hold 
that  under  such  circumstances  the  police  commissioner  was  dis- 
qualified would  prevent  him  from  dismissing  from  the  force  any 
officer  who  was  notoriously  guilty  of  such  offenses  as  would 
require  his  dismissal.  The  more  guilty  an  officer  was,  and  the 
more  notorious  his  guilt,  the  more  certainly  would  the  police  com- 
missioner be  disqualified  to  try  him  and  the  more  secure  the  officer 
in  his  position.  Whatever  knowledge  the  police  commissioner 
had,  he  could  only  convict  an  officer  where  the  testimony  taken 
before  him  in  the  presence  of  the  officer  justified  the  conviction; 
but  the  fact  that  he  had  knowledge  of  the  guilt  of  the  officer, 
acquired  because  of  his  familiarity  with  the  police  force,  certainly 
did  not  disqualify  him  from  convicting  the  officer  if  the  charges 
were  proved;  and  if  knowledge  of  the  proof  of  the  officer's  guilt 
would  not  disqualify  him,  the  fact  that  he  stated  to  the  counsel 
for  the  officer  charged  that  he  had  knowledge  of  his  guilt  would 
not  disqualify  him.  While  a  deputy  commissioner  would  have  a 
right  to  preside  at  the  trial  he  could  not  dismiss  the  officer  from 
the  force.  Nor  does  the  fact  that  the  commissioner  had  discussed 
with  the  police  captain  the  charges  against  these  officers  before 
the  trial  disqualify  him  from  presiding  at  the  trial.  It  was  the 
duty  of  the  police  commissioner  to  inform  himself  of  all  facts  in 
relation  to  the  police  force,  and  to  receive  the  reports  of  the 
various  captains  as  to  the  conduct  of  the  men  under  them;  and 
the  fact  that  the  police  captain  reported  to  his  superior  officer 
that  he  had  discovered  four  men  of  the  force  violating  their  duty 
could,  upon  no  principle,  disqualify  the  commissioner  from 
subsequently  passing  upon  the  guilt  of  the  men  about  whom  the 
captain  had  reported.  I  have  read  over  all  of  this  testimony,  and 
the  effect  that  it  has  produced  is  that  I  am  quite  satisfied  with 
the  decision  arrived  at  by  the  commissioner,  and  think  he  was 
fully  justified  in  finding  these  officers  guilty,  and,  as  I  view  it, 
there  is  nothing  in  these  facts  as  reported  by  the  referee  to 
justify  the  court  in  overturning  his  judgment,  based  upon  the 
evidence  taken  before  him,  and  in  restoring  the  relator  to  duty. 

But  in  my  opinion  the  proceedings  taken  in  this  case  to  bring 
these  facts  before  the  court  were  entirely  irregular  and  not  justified 
by  the  provisions  of  the  Code  of  Civil  Procedure.  Section  2127  of 
the  Code  of  Civil  Procedure  provides  that  an  application  for  a 
writ  of  certiorari  must  be  made  on  an  affidavit  or  a  verified  peti 
tion.     Section  2134  provides  that  each  person  upon  whom  a  wrif- 
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of  certiorari  is  served  must  make  and  annex  to  the  writ,  or  to  the 
copy  thereof  served  upon  him,  a  return  with  a  transcript  annexed, 
and  certified  by  him,  of  the  record  or  proceedings,  and  a  state- 
ment of  the  other  matters  specified  in  and  required  by  the  writ. 
Section  2138  provides  for  a  hearing,  which,  except  as  prescribed 
in  section  2139,  "  must  be  heard  upon  the  writ  and  return,  and 
the  papers  upon  which  the  writ  was  granted."  Section  2139  pro- 
vides as  follows :  "  If  the  officer  or  other  person,  whose  duty  it  is 
to  make  a  return,  dies,  absconds,  removes  from  the  State,  or 
becomes  insane,  after  the  writ  is  issued,  and  before  making  a 
return,  or  after  making  an  insufficient  return,  and  it  appears  that 
there  is  no  other  officer  or  person  from  whom  a  sufficient  return 
can  be  procured  by  means  of  a  new  certiorari,  the  court  may,  in 
its  discretion,  permit  affidavits,  or  other  written  proofs,  relating 
to  the  matters  not  sufficiently  returned,  to  be  produced,  and  may 
hear  the  cause  accordingly."  This  provision  does  not  apply, 
because  a  further  return  could  be  required  from  the  police  com 
missioner.  (Code  Civ.  Proc.  §  2135.)  Section  2139  then  pro 
vides :  "  The  court  may  also,  in  its  discretion,  permit  either  partv 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any 
alleged  error  of  fact,  or  any  other  question  of  fact,  which  i» 
essential  to  the  jurisdiction  of  the  body  or  officer,  to  make  the 
determination  to  be  reviewed,  where  the  facts  in  relation  thereto 
are  not  sufficiently  stated  in  the  return,  and  the  court  is  satis> 
fled  that  they  cannot  be  made  to  appear,  by  means  of  an  order  for 
a  further  return."  This  proceeding  was  not  authorized  by  the 
above  provision.  The  writ  issued  did  not  specifically  require  the 
commissioner  to  return  his  conversation  with  counsel  for  the  rela 
tor  prior  to  the  formal  proceedings,  or  to  state  whether  or  not  he 
had  had  conversations  with  Captain  O'Reilly  in  relation  to  these 
charges  before  the  trial.  By  the  writ  the  commissioner  was 
required  to  make  and  return  "  all  and  singular  the  act,  acts  and 
proceedings  by  you  had  in  the  premises,  and  all  affidavits, 
proceedings  and  things  before  you,  together  with  your  action, 
decision  and  proceedings  in  the  premises  of  the  removal  of  Thomas 
F.  Campbell,  heretofore  a  member  of  the  police  force  of  the  Police 
Department  of  the  City  of  New  York,  at  or  in  any  way  or  manner 
relating  thereto  with  this  writ."  The  police  commissioner,  in 
answer  to  this  writ,  made  the  return  required  of  him,  and  the  fact 
that  there  was  in  the  petition  a  statement  of  these  conversations 
about  which  the  writ  did  not  require  a  return  did  not  justify  the 
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court  in  adding  this  opinion  and  report  to  the  return.  If  the 
relator  had  wished  to  coihpel  the  police  commissioner  to  return 
these  conversations  that  he  had  with  the  relator's  counsel,  the 
writ  should  have  specifically  directed  such  a  return,  and  that  could 
have  been  compelled  by  the  court  upon  the  proper  motion.  Bui 
there  is  nothing  in  the  provisions  of  the  Code  of  Civil  Procedure 
that  justifies  a  return  of  the  opinion  and  report  of  the  referee  as 
a  further  return. 

The  provisions  of  section  2139  of  the  Code  of  Civil  Procedure, 
to  which  attention  has  been  called,  justify  the  court  in  permitting 
either  party  to  produce  affidavits  or  other  written  proofs  relating 
to  any  alleged  error  of  fact,  or  any  other  question  of  fact  which 
is  essential  to  the  jurisdiction  of  the  body  or  officer  to  make  the 
determination  to  be  reviewed.  This  right  to  present  affidavits  or 
other  proof  is  limited  to  a  fact  which  affects  the  jurisdiction  ot 
the  body  or  officer  whose  action  is  sought  to  be  reviewed.  Now, 
nothing  that  was  proved  before  the  referee  affected  the  jurisdic- 
tion of  the  commissioner.  His  right  to  try  these  cases  is  provided 
for  by  the  charter,  and  his  jurisdiction  is  unquestionable.  What 
the  relator  apparently  wishes  to  show  is  that  the  commissioner 
was  so  prejudiced  against  the  relator  that  the  relator  did  not  have 
a  fair  trial.  But  that  was  not  a  question  of  jurisdiction.  Nor 
was  there  any  difficulty  in  requiring  by  the  writ,  if  the  relator 
was  entitled  to  it,  a  return  by  the  police  commissioner  as  to 
whether  or  not  he  had  made  the  statements  alleged  in  the  petition. 
It  is  only  where  the  court  is  satisfied  that  the  facts  cannot  be 
made  to  appear  by  means  of  an  order  for  a  further  return  that 
it  is  authorized  to  permit  affidavits  or  other  proof  to  be  supplied. 
This  provision  was  plainly  intended  to  apply  where  the  juris- 
diction of  the  body  or  officer  whose  proceedings  were  sought  to 
be  reviewed  was  affected  by  some  extrinsic  fact  which  was  not  a 
part  of  the  proceedings  before  him,  and  about  which  he  could 
not  make  a  return.  But  even  then  it  is  only  the  affidavits  or 
other  proofs  that  are  to  be  annexed  to  the  return,  and  not  tht 
report  or  opinion  of  the  referee  as  to  these  facts. 

The  Code  of  Civil  Procedure  provides  a  very  simple  method  of 
reviewing  proceedings  of  bodies  or  officers  by  a  writ  of  certiorari. 
The  writ  must  direct  the  return  that  is  to  be  made.  The  bodies 
or  officers  whose  proceedings  are  to  be  reviewed  must  make  the 
return  required  by  the  writ.  The  court  has  ample  power  to  com- 
pel a  further  return  in  case  the  original  return  is  insufficient,  but 
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it  is  upon  the  writ  and  return,  and  the  papers  upon  which  the 
writ  was  granted,  that  the  questions  are  to  be  determined,  and  ii 
is  only  so  far  as  is  allowed  by  section  2139  of  the  Code  of  Civil 
Procedure  that  any  other  proof  can  be  considered  upon  the  final 
hearing.  There  was  no  question  presented  in  this  case  which 
justified  the  court  in  doing  more  than  to  require  the  police  com- 
missioner to  make  the  return  required  by  the  writ,  and  upon  the 
final  hearing  it  is  only  the  return  required  by  the  writ  that  we  are 
justified  in  considering.  In  this  case  I  think  the  relator  was 
convicted  upon  competent  testimony;  that  no  rule  of  law  was 
violated;  that  the  commissioner  had  jurisdiction  to  hear  and 
determine  the  case,  and  that  nothing  is  shown  to  justify  the* 
court  in  reversing  the  proceeding. 

It  follows  that  the  writ  must  be  dismissed  and  the  proceedings 
affirmed,  with  costs. 

Laughlin,  J.,  concurred;  Van  Brunt,  P.  J.,  and  Hatch,  J., 
concurred  in  result;  Patterson,  J.,  dissented. 

Writ  dismissed  and  proceedings  affirmed,  with  costs. 


Court  of  Appeals.  Reported.  180  N.  Y.  93. 

Patrick  W.  Cullinan,  as  Commissioner  of  Excise  of  the  State 
of  New  York,  Appellant,  v.  Harry  J.  Bowker,  Defendant,  and 
The  Aetna  Indemnity  Company,  Respondent. 

Principal  and  agent — When  authority  of  principal  cannot  be  delegated — 
Liquor  Tax  Law. 

A  surety  company  which  has  appointed  an  agent  "to  execute  and  deliver 
and  attach  the  seal  of  the  company  to  any  and  all  bonds  to  he  filed  *  *  • 
under  the  Liquor  Tax  Law,"  the  bonds  to  be  valid  only  when  signed  by 
such  agent,  is  entitled  to  his  personal  judgment  in  respect  to  issuing  bonds, 
and  he  cannot  delegate  his  power  to  a  clerk  in  his  office;  where,  therefore, 
a  county  treasurer,  with  knowledge  of  the  agent's  authority  and  in  his 
absence,  accepts  a  bond  issued  by  his  clerk,  who  had  been  authorized  so 
to  do,  and  who  stated  that  the  agent  would  sign  it  upon  his  return,  and 
in  the  meantime  the  certificate  on  the  application  for  which  the  bond  had 
been  issued  had  been  forfeited  by  the  principal  for  a  violation  of  the 
Liquor  Tax  Law,  the  company  is  not  liable  on  the  bond,  although  upon  his 
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return  and  in  ignorance  of  such  forfeiture  the  agent  affixed  his  signature 
to  the  bond. 

CuHinan  v.  Bowker,  88  App.  Div.  170,  affirmed. 

(Argued  November  30,  1904;  decided  December  30,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  November  25,  1903, 
reversing  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  at  a  Trial  Term  without  a  jury,  and  granting 
a  new  trial. 

This  action  was  brought  by  the  plaintiff,  as  State  Commissioner 
of  Excise  of  the  State  of  New  York,  against  the  principal  and 
surety  upon  a  bond,  which  had  been  given  to  the  People  of  the 
state  upon  an  application  for  a  liquor  tax  certificate,  to  recover 
the  penalty  of  the  bond,  by  reason  of  a  violation  of  its  provisions. 
The  plaintiff  had  judgment  against  the  defendant;  but,  upon 
appeal  to  the  Appellate  Division  in  the  third  department,  the 
judgment  was  reversed  and  a  new  trial  of  the  action  was  ordered. 
Prom  that  determination  the  plaintiff  has  appealed  to  this  court. 

The  bond  was  executed  by  the  applicant,  the  defendant  Bowker, 
as  principal,  and  by  the  Aetna  Indemnity  Company  of  Hartford, 
a  corporation  of  the  state  of  Connecticut,  as  surety.  The  Aetna 
Company  was  authorized  to  execute  bonds  in  such  cases  and  had 
appointed,  under  an  instrument  filed  with  the  county  treasurer, 
one  Channell  as  "its  resident  assistant  secretary  to  execute  and 
deliver  and  attach  the  seal  of  said  company  to  any  and  all  bonds 
to  be  filed  in  any  city  or  county  of  the  state  of  New  York,  under 
the  provisions  of  the  Liquor  Tax  Law  of  the  state  of  New  York, 
*  *  *  all  said  bonds  shall  be  also  duly  signed  in  all  cases  by 
the  president  or  vice-president/'  The  bond,  in  the  present  instance, 
when  delivered  to  the  county  treasurer  upon  the  application  for 
the  liquor  tax  certificate,  bore  the  signature  of  the  president  of 
the  company ;  but  it  had  not  been  signed  by  Channell.  The  bond 
recited  its  penal  obligation  to  the  People  and  the  proposed 
application  by  Bowker,  the  principal,  for  a  liquor  tax  certificate. 
Its  condition,  briefly  stated,  was  that  the  principal  in  the  bond, 
while  the  business  for  which  the  liquor  tax  certificate  was  given 
shall  be  carried  on,  would  not  violate  its  provisions,  or  any  of 
those  of  the  Liquor  Tax  Law.  It  concluded  in  this  language: 
"In  witness  whereof,  the  said  principal  hereto  has  duly  signed 
these  presents  and  the  surety  hereto  has  caused  its  corporate  seal 
to  be  hereunto  affixed,  and  these  presents  to  be  signed  by  F.  T. 
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Maxwell,  its  president.  This  bond  shall  bind  said  surety  company 
only  when  signed  by  P.  S.  Channell,  its  lawful  resident  assistant 
secretary  at  Malone,  N.  Y.,  county  of  Franklin,  N.  Y.,  whose 
certificate  of  authority  is  duly  filed  with  the  officer  authorized  to 
issue  liquor  tax  certificates  for  the  county  in  which  the  traffic  in 
liquors  is  to  be  carried  on  by  said  principal." 

At  the  time  of  the  application  to  the  county  treasurer  for  the 
liquor  tax  certificate,  Channell  was  absent  and  a  clerk  in  his  office 
undertook  to  deliver  the  bond,  without  Channell's  signature 
Prior  to  Channell's  departure,  his  clerk  had  asked  him  the  ques 
tion,  whether,  in  his  absence,  it  would  be  "all  right  if  I  issue  a 
bond  to  any  one  who  makes  application  and  that  you  will  sign 
it  when  you  get  home";  to  which  Channell  answered:  "Yes,  if  it 
is  agreeable  to  Mr.  Adams."  Adams  was  the  county  treasurer 
and,  before  this  bond  was  delivered  to  him,  Channell's  clerk  had 
telephoned  to  him  that  Bowker  had  made  application  for  a  bond 
He  testifies  that  he  "said  Mr.  Channell  is  not  here,  but  I  will  issue 
the  bond  and  give  it  to  him  and  Mr.  Channell  will  sign  it  when 
he  comes  home,  and  I  said  how  will  it  be  with  you?  He  said  all 
right,  or  words  to  that  effect."  Thereupon  the  bond  was  given 
and  filed,  and  Bowker  obtained  his  liquor  tax  certificate 
Subsequently,  and  prior  to  the  expiration  of  the  period  for  which 
the  certificate  ran,  he  was  tried  and  convicted  and  his  certificate 
was  declared  forfeited,  upon  a  charge  of  having  violated  the 
Liquor  Tax  Law  in  the  sale  of  liquor  to  Indians.  Channell,  the 
agent  of  the  Aetna  company,  upon  his  return,  but  without  any 
knowledge  on  his  part,  or  on  the  part  of  his  clerk,  that  Bowker 
had  already  been  convicted,  affixed  his  signature  to  the  bond.  It, 
also,  appears  that  the  company  was  not  informed  that  Channell's 
signature  was  lacking  to  the  bond  when  accepted  by  the  county 
treasurer. 

S.  B.  Mead  and  Albert  0.  Briggs,  for  appellant. 

Channell's  powers  were  unlimited.  He  had  the  power  to  waive, 
and  did  waive,  the  provision  in  the  bond  which  required  his  name 
to  be  signed  thereto.  (Berry  v.  A.  C.  Ins.  Co.,  132  N.  Y.  58; 
Marvin  v.  V.  L.  Ins.  Go.,  85  N.  Y.  283 ;  Walsh  v.  H.  F.  Ins.  Go. 
73  N.  Y.  5;  O'Brien  v.  P.  Ins.  Co.,  134  N.  Y.  34;  Quintan  v.  P.  W. 
Ins.  Go.,  133  N.  Y.  364;  Pechner  v.  P.  Ins.  Go.,  65  N.  Y.  264; 
Van  Schoich  v.  N.  F.  Ins.  Go.,  68  N.  Y.  439.)    Channell  did  not 
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exceed  his  authority  in  directing  his  clerk  to  issue  the  bond  in 
suit,  and  it  was  a  legal  and  binding  contract  in  the  hands  of  the 
county  treasurer.  (Bodine  v.  E.  F.  Ins.  Co.,  51  N.  Y.  123;  Gomel. 
Bank  v.  Norton,  1  Hill,  506 ;  Clark  v.  G.  F.  Ins.  Go.,  21  Wkly  Dig. 
197;  Wood  v.  Am.  F.  Ins.  Co.,  149  N.  Y.  382;  BooUns  v.  S.  F. 
Ins.  Co.,  149  N.  Y.  477;  Arff  v.  8.  F.  Ins.  Co.,  125  N.  Y.  57;  Story 
on  Agency  [9th  ed.],  §  14;  May  on  Ins.  [4th  ed.J,  §  154;  2  Wood 
on  Ins.  [2d  ed.],  §  433;  E.  L.  Ins.  Co.  v.  Fahrenkrug,  68  111.  468; 
M.  M.  M.  Ins.  Co.  v.  Armstrong,  45  111.  App.  217.) 

John  P.  Badger,  for  respondent. 

Channell,  the  assistant  secretary  of  the  surety  company, 
possessed  only  such  powers  as  were  conferred  by  the  instrument 
of  authorization,  or  "such  as  third  persons  had  the  right  to  assume 
he  possessed."  ( Quinlan  v.  P.  W.  Ins.  Co.,  133  N.  Y.  364 ;  Marvin  v. 
U.  L.  Ins.  Co.,  85  N.  Y.  281 ;  G.  E.  Co.  v.  L.  &  L.  &  G.  Ins.  Co.. 
159  N.  Y.  418.)  While  Channell  could  delegate  to  his  clerk 
ministerial  duties  of  Lis  agency,  he  could  not  so  delegate  duties 
discretionary  in  their  character,  such  as  his  decision  as  to  the 
application  and  character  of  the  applicant.  (Cornel.  Bank  v. 
Norton,  1  Hill,  505;  Lewis  v.  Ingersoll,  1  Keyes,  355;  Carroll 
v.  Tucker,  50  N.  Y.  S.  K.  611 ;  People  v.  Bank  of  N.  A.,  75  N.  Y. 
555.) 

Gray,  J.:  The  salient  facts  in  this  case  are  that  the  bond, 
which  the  county  treasurer  accepted,  was  an  incomplete 
instrument,  for  the  want  of  the  signature  of  the  company's 
representative  at  Malone;  that  the  company's  representative  had 
never  passed  upon  Bowker's  application  for  the  company  to 
become  surety  for  him;  that  the  county  treasurer  was  aware  of 
these  facts,  at  the  time  the  bond  was  offered  and  that  the  company 
never  had  knowledge  of  the  delivery  of  its  obligation  in  an  incom- 
plete form  and  without  the  exercise  of  its  agent's  judgment  upon 
the  application. 

The  appellant's  claim  is  that  the  powers  of  Channell,  the  com- 
pany's resident  agent,  were  unlimited  and  that  he  could  "waive 
the  provision  in  the  bond  which  required  his  name  to  be  signed 
thereto."  Undoubtedly,  Channell  possessed  a  wide  and  general 
authority  to  bind  the  company,  by  issuing  its  bonds  to  secure  the 
grant  of  liquor  tax  certificates  to  applicants;  but  I  know  of  no 
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principle  of  the  law  of  agency,  and  I  am  not  aware  of  any 
authority  in  the  reports,  which  will  sustain  the  doctrine  now  con- 
tended for  by  the  appellant,  in  all  its  length  and  breadth.  In  order 
to  do  so,  we  should  have  to  hold  that,  though  Channell  was 
appointed  the  company's  agent  for  a  particular  class  of  business, 
wherein  the  assumption  of  an  obligation  was  to  be  through  his 
own  act  and  evidenced  by  his  own  signature,  he  might,  neverthe- 
less, waive  the  exercise  of  his  judgment  and  delegate  to  another 
the  performance  of  the  duty  confided  to  him. 

The  powers  of  a  general  agent  extend  to  the  doing  of  all  acts 
connected  with  the  business  of  his  principal  and  his  authority 
will  be  deemed  to  include  all  usual  means  for  the  effective  per- 
formance of  his  duties ;  in  the  employment  of  clerks,  or  of  subordi- 
nate agencies,  for  the  performance  of  acts  where  an  exercise  of 
the  agent's  judgment,  or  discretion,  is  not  demanded,  nor  pre- 
sumed. Reference  is  made  by  the  appellant  to  decisions  in  cases 
arising  upon  contracts  of  insurance  and  they  furnish  many  illus- 
trations of  the  extreme  lengths  to  which  the  courts  have  gone  in 
enforcing  the  liability  of  insurance  companies,  upon  obligations 
created  for  them  by  their  agents  with  an  apparent  disregard  of 
the  conditions  imposed  upon  the  exercise  of  their  powers.  How 
ever  far  those  decisions  have  gone,  in  this  court,  certainly,  I 
think  I  am  safe  in  observing  that  there  has  steadily  been  an 
observance  of  this  qualification,  that,  if  the  limitations  upon  th« 
agent's  authority  to  act  are  known  to  the  person  with  whom  he  is 
dealing,  or  if  the  transaction  is  such  as  to  charge  him.  with  the 
duty  of  inquiring  into  the  extent  of  the  agent's  authority  to  do 
the  particular  act,  the  principal  will  be  protected,  if  the  act  be 
unauthorized,  or  in  clear  excess  of  the  agent's  powers,  and  if 
the  principal  be  an  innocent  actor  in  the  transaction.  The 
general  rule,  with  respect  to  the  powers  of  a  general  agent,  was 
stated  by  the  Supreme  Court  of  the  United  States  in  Insurance 
Company  v.  Wilkinson,  (13  Wall.  222),  in  this  language,  that 
"they  are,  prima  facie,  co-extensive  with  the  business  entrusted 
to  his  care,  and  will  noi^  be  narrowed  by  limitations  not  com- 
municated to  the  person  with  whom  he  deals."  This  statement  of 
the  rule  has  received  the  indorsement  of  this  court  in  Pechner  v. 
Phoenix  Ins.  Co.,  (65  N.  Y.  195,  209)  ;  Marvin  v.  Universal  L.  Ins. 
Co.,  (85  ib.  278,  283),  and  Walsh  v.  Hartford  F.  Ins.  Co.,  (73  ib. 
5) .  In  the  latter  case  it  was  said  that  "  if  a  person  dealing  with 
an  agent  knows  that  he  is  acting  under  a  circumscribed  and 
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limited  authority,  and  tliat  his  act  is  in  excess  of,  or  an  abuse 
of  the  authority  actually  conferred,  then,  manifestly,  the  principal 
is  not  bound,  and  it  is  immaterial  whether  the  agent  is  a  general, 
or  a  special  one.  The  principal  has  the  unqualified  right,  as 
between  himself  and  the  agent,  to  define  and  limit  the  agent's 
authority."  Quintan  v.  Providence  W.  Ins.  Co.  (133  N.  Y.  356), 
more  recently,  re-asserted  the  same  doctrine.  In  that  case  it  may 
be  noted,  it  was  held,  where  a  policy  of  insurance  prescribed  that 
the  company  should  not  be  bound  unless  the  execution  of  the 
agent's  power  was  indorsed  in  writing  upon  the  policy,  that  "  the 
condition  is  of  the  essence  of  the  authority,  and  the  consent,  or 
act,  of  the  agent  not  so  indorsed  is  void."  Broad  as  may  be  the 
authority  of  corporate  agents  to  waive  conditions,  which  enter 
into  the  validity  of  a  contract  of  insurance  at  its  inception,  how- 
ever appearing  in  the  policy  when  delivered  (Berry  v.  American 
C.  Ins.  Co.,  132  N.  Y.  49,  58),  I  think  that  the  present  case  is  not 
within  the  operation  of  any  such  rule.  It  is  a  case  where  the 
extent  of  the  agent's  authority  to  bind  the  principal  at  all  was 
made  known  to  the  party  with  whom  he  was  dealing,  and  where 
the  principal  had  the  right  to  rely  upon  the  fact  for  its  protection. 
The  instrument,  by  which  the  Aetna  Company  constituted  Chan 
nel  its  agent,  authorized  him  "  to  execute  and  deliver  and  attach 
the  seal  of  the  company  to  any  and  all  bonds  to  be  filed,  *  *  * 
under  the  provisions  of  the  Liquor  Tax  Law  of  the  State,"  etc., 
and  this  implies,  plainly,  that  he  was  intrusted  with  a  duty  which, 
necessarily,  involved  the  exercise,  on  his  part,  of  judgment  before 
executing  and  delivering  the  bonds  of  the  company,  which  were 
deposited  with  him  for  the  purpose.  The  bonds,  themselves,  were 
explicit  in  declaring  that  they  "  shall  bind  said  surety  company 
only  when  signed  by  F.  S.  Channell,  its  lawful  resident  assistant 
secretary  at  Malone,  N.  Y.,  county  of  Franklin,  N.  Y.,  whose  cer- 
tificate of  authority  is  duly  filed  with  the  officer  authorized  to 
issue  liquor  tax  certificates,"  etc.  The  county  treasurer,  who, 
was  that  officer  and  who,  as  such,  was  to  approve  of  the  bond 
accompanying  the  application  for  a  certificate,  had  full  knowledge 
upon  the  subject  of  the  agent's  powers.  Indeed,  when  notified  of 
Channell's  absence  by  his  clerk,  he  was  willing  to  accept  the  bond, 
upon  the  representation  of  the  clerk  that  Channell  would  sign  it 
when  he  returned.  Therefore,  he  took  the  risk  that  the  obligation 
might  never  become  binding  upon  the  surety  company. 
Whatever  we  might  assume  with  respect  to  the  general  powers 
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of  Channell  to  bind  his  principal,  he  was  not  authorized  to  dele- 
gate to  another  the  exercise  of  the  power  to  decide  upon  an 
application  and  upon  the  character  of  the  applicant  in  such  cases. 
He  might  authorize  his  clerk  to  do  a  great  many  things,  in  the 
ordinary  course  of  the  business  of  the  agency,  which,  possibly,  b-. 
reason  of  its  magnitude,  he  might  be  incapacitated  from  doing 
personally,  or  which  were  more  or  less  mechanical,  or  mere 
matters  of  detail ;  but  the  purpose  for  which  his  agency  was  con- 
si  ituted  was  that  his  judgment,  or  discretion,  should  be  exercised 
in  issuing  the  bonds.  To  that  extent,  the  authority  was  personal. 
He  could  not  delegate  to  his  clerk  the  power  to  pass  upon  the 
application  for  the  company  to  become  a  surety ;  any  more  than, 
in  the  case  of  Commercial  Bank  v.  Norton,  (1  Hill,  501),  to  which 
the  appellant  refers,  the  general  agent  was  deemed  capable  of 
delegating  to  a  clerk  the  power,  generally,  to  bind  the  partnership 
bv  an  acceptance  of  commercial  paper.  In  that  case,  the  agent 
had  passed  upon  the  question  of  accepting  the  bill  and  he  merely 
directed  the  bookkeeper  of  the  firm  to  write  the  acceptance.  That 
was  a  mechanical  act.  In  the  present  case,  what  Channell  did, 
prior  to  his  departure,  was  to  authorize  his  clerk  to  "  issue  a  bond 
to  any  one  who  makes  application  "  and  to  say  that  he  would 
sign  it  upon  his  return.  That  was,  obviously,  the  delegation  of 
a  particular  power,  with  the  exercise  of  which  the  agent  was 
personally  intrusted.  He  never  passed  upon  the  application  in 
question  and  the  company  could  not  be  deprived  of  the  benefit 
of  the  exercise  of  his  judgment  in  the  matter,  for  which  it  had 
stipulated. 

For  these  reasons,  I  advise  that  the  order  appealed  from  should 
be  affirmed  and  that  judgment  absolute  should  be  rendered 
against  the  plaintiff,  pursuant  to  the  stipulation. 

Vann,  J.  (dissenting).  The  plaintiff  is  the  state  commissioner 
of  excise  and  the  defendant  is  a  foreign  corporation  authorized 
to  execute  bonds  required  from  holders  of  liquor  tax  certificates 
pursuant  to  the  provisions  of  the  Liquor  Tax  Law.  One  Channel! 
was  the  resident  assistant  secretary  and  general  agent  of  the 
defendant,  residing!  at  Malone,  New  York,  and  as  such  had 
received  blank  bonds  executed  by  one  of  its  officers,  which  pro- 
vided that  they  should  become  binding  only  when  signed  by  him. 
On  the  18th  of  December,  1901,  the  defendant  Bowker  applied  to 
the  county  treasurer  of  Franklin  county  for  a  liquor  tax  certifi- 
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cate  under  subdivision  one  of  section  eleven  of  the  Liquor  Tax 
Law.  At  the  same  time  Bowker  paid  the  tax  and  filed  a  bond 
executed  by  himself,  as  principal,  and  by  the  defendant  through 
its  president,  as  surety,  but  it  had  not  been  signed  by  Channell 
because  he  was  away  from  home.  Before  going  away  for  the 
winter  on  account  of  his  health,  Channell  had  instructed  his  clerk, 
who  had  charge  of  his  insurance  business  during  his  absence,  thai 
if  it  was  agreeable  to  the  county  treasurer  he  might  issue  and 
deliver  liquor  tax  bonds  to  any  one  who  made  application  there 
for  and  said  that  he  would  sign  them  on  his  return.  Said  bond 
was  issued  by  the  clerk  under  this  authority,  the  premium  was 
paid  to  him  and  in  behalf  of  Channell  he  made  the  usual  monthlj 
report  to  the  defendant  and  paid  over  the  premium  with  others 
in  the  usual  way.  The  bond  was  approved  and  accepted  by  the 
county  treasurer  on  the  18th  of  December,  1901,  upon  the  assur- 
ance of  the  clerk  that  it  would  be  signed  by  Mr.  Channell  on  his 
return,  and  in  reliance  thereon  a  liquor  tax  certificate  was  issued 
to  the  applicant  on  the  same  day. 

On  March  27th,  1902,  Bowker  was  found  guilty  upon  an 
indictment  which  accused  him  of  selling  liquor  to  an  Indian 
in  violation  of  subdivision  four  of  section  thirty  of  the  Liquoi 
Tax  Law.  A  fine  was  imposed,  which  he  paid,  and  his  liquor  tax 
certificate  was  canceled.  Channell  did  not  return  until  about  the 
13th  of  May  when  he  signed  said  bond  without  knowing  thai 
Bowker  had  violated  the  law  and  had  been  convicted  therefor. 
The  defendant  retained  the  premium  and  so  far  as  appears  nevei 
offered  to  return  the  same.  This  action,  which  was  brought  to 
recover  the  penalty  of  the  bond,  was  tried  before  the  court  with 
out  a  jury,  and  the  trial  judge  found  in  favor  of  the  plaintiff,  but 
upon  appeal  the  Appellate  Division  reversed  his  judgment  and 
ordered  a  new  trial  on  questions  of  law  only,  the  facts  being 
allowed  to  stand  undisturbed. 

The  delegation  of  authority  to  transact  any  business  includes 
authority  to  transact  it  in  the  usual  way.  (Ellis  v.  Albany  City 
Fire  Ins.  Co.,  50  N.  Y.  402,  406 ;  Bodine  v.  Exchange  Fire  Ins.  Co. 
51  N.  Y.  117,  123.)  In  the  latter  case  the  court  said:  "We  know, 
according  to  the  ordinary  course  of  business,  that  insurance 
agents  frequently  have  clerks  to  assist  them,  and  that  they  could 
not  transact  their  business  if  obliged  to  attend  to  all  the  details 
in  person,  and  these  clerks  can  bind  their  principals  in  any  of  the 
business  which  they  are  authorized  to  transact.     An  insurance 
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agent  can  authorize  his  clerk  to  contract  for  risks,  to  deliver 
policies,  to  collect  premiums,  and  take  payment  of  premiums  in 
cash  or  securities,  and  to  give  credit  for  premiums,  or  to  demand 
cash;  and  the  act  of  the  clerk  in  all  such  cases  is  the  act  of  the 
agent  and  binds  the  company  just  as  effectually  as  if  it  were  done 
by  the  agent  in  person.  The  maxim  of  delegatus  non  potest 
delegare  does  not  apply  in  such  a  case." 

Judge  Story,  referring  to  this  maxim,  says  in  his  work  on 
Agency  (§14)  :  "In  general,  therefore,  when  it  is  intended  that 
an  agent  shall  have  a  power  to  delegate  his  authority,  it  should 
be  given  to  him  by  express  terms  of  substitution.  But  there  are 
cases  in  which  the  authority  may  be  implied;  as  where  it  is 
indispensable  by  the  laws,  in  order  to  accomplish  the  end;  or  it 
is  the  ordinary  custom  of  trade ;  or  it  is  understood  by  the  parties 
to  be  the  mode  in  which  the  particular  business  would  or  might 
be  done." 

In  reliance  on  this  principle  it  was  held  in  Clark  v.  Glens  Falls 
Ins.  Go.  (21  N.  Y.  Wkly.  Dig.  197),  affirming  the  judgment  of  the 
Special  Term  upon  the  opinion  of  Martin,  J.,  that  an  insurance 
agent  can  authorize  his  clerk  to  countersign  policies  and  the  act 
of  the  clerk  in  such  case  is  the  act  of  the  agent  and  binds  the  com- 
pany as  effectually  as  if  it  were  done  by  the  agent  in  person,  eveii 
though  the  policy  requires  that  it  shall  be  countersigned  by  the 
authorized  and  commissioned  agent. 

So  Mr.  May  in  his  work  on  Insurance  says:  "Generally  agents 
of  insurance  companies  authorized  to  contract  for  risks,  receive 
and  collect  premiums,  and  deliver  policies,  may  confer  upon  a 
clerk,  or  subordinate,  authority  to  exercise  the  same  powers.  The 
service  is  not  of  such  a  personal  character  as  to  come  under  the 
maxim  delegatus  non  potest  delegare.  *  *  *  It  is  not  to  be 
expected  that  a  general  agent  should  personally  attend  to  all  the 
affairs  under  his  control.  He  may  employ  all  necessary  clerks, 
sub-agents  and  surveyors  to  enable  him  to  transact  the  business 
with  accuracy,  intelligence  and  promptness,  and  may  authorize  his 
clerks  to  contract  for  risks  so  that  they  may  bind  the  company  by 
parol  contract."  (1  May  on  Ins.  §§  154,  154 A.) 

As  was  said  in  Arff  v.  Star  Fire  Ins.  Go.  (125  N.  Y.  57,  65) : 
"An  agent  of  an  insurance  company  has  the  right  to,  and  indeed 
it  is  the  expectation  of  the  company  that  he  will  employ  such 
clerks  and  other  assistants  as  may  be  necessary  and  proper  in 
order  that  he  may  do  the  business  for  which  he  has  been  appointed 
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agent.  *  *  *  Upon  the  question  of  the  character  of  the  ser- 
vice we  think  it  is  sufficient  that  the  person  is  engaged  by  the 
agent  to  do  for  him  some  portion  of  the  ordinary,  usual  and  well- 
known  duties  pertaining  to  the  position  of  the  agent,  and  what  he 
does  in  the  course  of  that  employment  and  within  its  general 
scope  is  done  by  the  agent.  *  *  *  Nor  does  the  provision  in 
the  policy  that  no  one  not  holding  the  commission  of  the  company 
shall  be  considered  as  its  agent,  prevent  the  agent's  employment 
of  the  usual  and  indeed  necessary  clerical  and  other  assistants,  in 
order  to  enable  them  to  properly  perform  their  duties  as  com- 
missioned agents  of  the  company.  And  when  thus  employed  the 
ordinary  rules  of  law  are  applicable  to  their  acts  and  positions. 
We  think  that  if  Strecker  were  exclusively  employed  by  the  agents, 
and  that  his  duties  could  only  be  honestly  discharged  while  the 
agreement  between  them  lasted  by  giving  his  entire  service  in  that 
line  to  the  agents  of  the  defendant,  and  if  he  were  thus  employed 
at  the  time  that  he  procured  this  application  and  received  this 
notice,  the  defendant  is  bound  by  such  notice  the  same  as  if  it 
had  been  given  in  person  to  their  agents."  (See,  also,  Kuney  v. 
Amazon  Ins.  Co.,  36  Hun,  66 ;  Cook  v.  Etna  Ins.  Co.,  7  Daly,  555 ; 
Electric  Life  Ins.  Go.  v.  Fahrenkrug,  68  111.  463;  Manufacturers' 
and  Merchants'  Ins.  Co.  v.  Armstrong,  45  111.  App.  217,  219 ;  Myers 
v.  Keystone  Ins.  Co.,  27  Pa.  St.  268,  270;  Hioernia  Ins.  Co.  v. 
O'Connor,  29  Mich.  241 ;  21  Am.  &  Eng.  Encyc.  Law,  856 ;  2  Wood 
on  Ins.  §  433.) 

By  a  formal  power  of  attorney  Mr.  Channell  was  authorized  by 
the  defendant  "to  execute  and  deliver  and  attach  the  seal  of  said 
company  to  any  and  all  bonds  to  be  filed  in  any  city  or  county 
of  the  state  of  New  York,  under  the  provisions  of  the  Liquor  Tax 
Law  of  the  State  of  New  York."  There  was  no  limitation  what- 
ever upon  this  broad  power.  Such  an  instrument  must  be  read 
in  the  light  of  what  the  parties,  according  to  its  terms,  must  have 
had  in  contemplation.  A  general  agent,  whose  territory  embraced 
the  entire  state,  could  not  reasonably  be  expected  to  personally 
transact  all  the  business  which  might  come  to  him.  Of  necessity 
he  would  have  to  employ  clerks  and  sub-agents,  giving  them 
proper  instructions  and  holding  them  responsible  to  himself  for 
compliance  therewith,  as  he  was  responsible  to  the  company  for 
all  he  did  through  them.  He  could  not,  or  at  least  might  not 
be  able  to  do  the  business  of  the  defendant  in  any  other  way 
and,  hence,  this  was  an  implied  part  of  his  power.  The  implication 
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springs  both  from  the  words  of  the  instrument  and  from  the 
custom  of  doing  insurance  business,  which  is  of  such  long  stand- 
ing and  so  universal  that  it  was  recognized  over  thirty  years  ago 
in  the  Bodine  case,  and  nearly  twenty  years  later  in  the  case 
of  Arff. 

All  insurance  agents  who  conduct  business  on  a  large  scale 
necessarily  act  through  their  clerks  and  in  many  cases  issue 
policies  and  make  contracts  through  them  without  personal 
knowledge  of  the  facts  affecting  the  risk.  The  insurance  business 
could  not  be  carried  on  in  most  offices  in  any  other  way.  The 
agent  does  the  business  through  his  clerk,  not  by  delegating  his 
powers,  but  by  exercising  them  himself  through  the  assistance  of 
his  clerk.  If  the  agent  goes  away  for  health  or  pleasure  all 
business  cannot  be  suspended  during  his  absence,  and  it  would 
not  be  to  the  interest  of  the  company  that  it  should  be,  for 
renewal  certificates  must  be  issued,  new  policies  written, 
premiums  collected,  consents  to  assignments  and  transfers  given 
the  same  as  if  he  were  at  home,  and,  indeed,  in  most  cases,  he 
would  have  as  much  knowledge  of  what  was  done  in  the  one 
instance  as  in  the  other.  The  clerks  and  sub-agents  have  no 
direct  relation  to  the  company,  but,  acting  under  the  instructions 
of  its  general  agent,  they  transact  any  business  that  he  can  trans- 
act in  person  and  through  him  bind  the  company.  This  is  part  of 
his  implied  power,  arising  from  the  usages  of  the  business  and  the 
absence  of  any  limitation  upon  his  power  as  a  general  agent. 

The  bond  in  question  was  issued  under  the  direction  of  Mr. 
Channell  by  his  clerk  in  charge  of  his  insurance  business,  and 
the  former  as  the  general  agent  of  the  defendant  had  power 
to  and  did  waive  in  advance  the  affixing  of  his  own  signature 
until  his  return  home.  When  he  came  back  he  ratified  what 
his  clerk  had  done  by  signing  the  bond,  and  if  it  had  not 
taken  effect  already  it  then  took  effect  by  relation  as  of  the 
date  when  it  was  first  delivered  to  the  county  treasurer  and 
bound  the  defendant  for  all  intervening  violations.  It  was 
immaterial  whether  he  knew  that  Bowker  had  violated  the 
law  and  had  made  the  company  liable,  for  it  was  his  duty  to 
sign  the  bond.  Acting  as  the  general  agent  of  the  defendant, 
he  had  agreed  to  sign  it.  The  company  had  the  insurance 
premium  in  its  treasury,  and  the  plaintiff  at  any  time  had  the 
equitable  right  to  compel  it  to  perfect  the  bond.  If,  before 
Bowker  sold  the  liquor  in  violation  of  law,  the  plaintiff,  by  a  bill 
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in  equity,  could  have  compelled  the  defendant  to  deliver  the  bond 
properly  signed,  which  cannot  be  denied,  he  could  have  done  so 
after  the  violation,  because  he  had  done  all  that  the  law  required 
of  him,  and  was  not  responsible  for  the  change  in  the  situation. 
He  had  paid  or  caused  to  be  paid  the  premium  which  the  company 
kept,  and  it  would  be  a  fraud  on  its  part  to  refuse  to  cause  the 
policy  to  be  signed  even  after  the  condition  had  been  violated  by 
the  principal.  That  was  one  of  the  chances  the  defendant  took, 
and  one  of  the  contingencies  against  which  the  plaintiff  needed 
protection.  The  premium  was  paid  for  that  purpose,  and  nothing 
further  was  required  from  the  plaintiff,  who  had  fully  performed 
on  his  part.  Action  was  then  required  by  the  defendant,  and  if 
the  bond  was  not  perfected  through  its  fault  the  law  will  not 
permit  it  to  take  advantage  of  that  fact.  It  could  not  take  the 
money  and  refuse  to  perform.  The  premium  was  paid  for  a  bond, 
and  the  law  exacts  a  bond  in  return.  The  company  cannot  keep 
what  was  paid  for  insurance  and  claim  there  was  no  contract  to 
insure. 

In  an  early  case  a  general  agent  with  authority  to  issue  policies 
in  a  certain  district  which  did  not  include  the  city  of  Utica,  in 
good  faith  accepted  thirty  dollars  from  the  plaintiff  as  a  premium 
for  a  policy  on  his  buildings  in  Utica.  The  money  was  paid  and  a 
receipt  given  late  in  the  evening  of  March  30th,  when  the  agent 
said  he  was  busy,  but  would  deliver  a  policy  at  a  future  day. 
Three  or  four  hours  later  the  buildings  burned  and  the  company 
refused  to  pay,  because  the  policy  had  not  been  delivered.  The 
agent  made  out  the  policy,  but  at  first  refused  to  deliver  it,  and 
the  company  notified  the  plaintiff  that  the  agent's  authority  would 
be  at  once  revoked.  After  this  the  agent,  without  knowledge  of 
the  attempt  to  revoke  his  powers,  as  the  letter  of  revocation  had 
not  reached  him,  voluntarily  delivered  the  policy  to  the  plaintiff, 
without  any  solicitation  from  him.  A  recovery  on  the  policy  was 
sustained.  (Lightbody  v.  North  American  Ins.  Co.,  23  Wend.  18.) 
Judge  Beonson,  speaking  for  the  court,  said :  "  If  the  policy  was 
well  delivered,  it  took  effect  by  relation  from  the  day  of  its  date, 
which  was  the  day  on  which  the  premium  was  paid  and  the  con- 
tract concluded.  (Jackson  v.  Ramsay,  3  Cow.  75,  and  cases 
cited.)  It  was  the  manifest  intent  of  the  parties  that  the  contract 
should  operate  from  the  day  of  its  date,  so  as  to  give  the  plain- 
tiff the  same  legal  remedy  which  he  would  have  had  if  the  policy 
had  in  fact  been  delivered  on  that  day;  and  the  law  will  give 
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effect  to  that  intention.  *  *  *  The  delivery  was  well  made 
and  bound  the  defendants,  unless  there  was  something  in  the 
circumstances  of  the  case  which  should  have  precluded  the  plain- 
tiff from  receiving  the  policy  when  it  was  offered  to  him.  *  *  * 
He  had  a  perfect  equitable  right  to  the  delivery  of  the  usual 
policy,  which  he  might  have  enforced  in  the  proper  forum. 
(Perkins  v.  Washington,  Ins.  Co.,  4  Cow.  645.)  Having  this  equit- 
able right  to  the  policy,  he  was  clearly  at  liberty  to  receive  it, 
when  voluntarily  tendered  to  him  by  one  who  had  authority  to 
deliver  it.  It  would  be  a  refinement  in  law,  if  not  in  ethics,  to  hold 
a  man  precluded  from  accepting  that  which  was  rightfully  his 
due,  because  he  happened  to  know  that  the  debtor  did  not  intend 
to  discharge  his  obligation.  *  *  *  The  plaintiff  accepted  that 
which  was  voluntarily  tendered  and  was  his  rightful  due,  with 
the  knowledge  that  his  debtor  did  not  intend  he  should  have  it. 
That  cannot  be  a  good  impeachment  of  his  title." 

When  Mr.  Channell's  health  required  him  to  go  south  for  the 
winter  he  placed  his  clerk  in  charge  of  his  business.  He  exer- 
cised his  discretion  and  judgment  as  an  agent  when  he  relied  on 
the  discretion  and  judgment  of  his  clerk  and  told  him  to  issue  a 
bond  "  to  any  one  who  makes  application."  Whether  this  was 
just  to  the  company  or  not,  is  a  question  between  him  and  the 
company  which  selected  him,  not  between  the  plaintiff  and  the 
defendant.  As  the  general  agent  of  the  company  he  could  author 
ize  his  clerk  to  sign  his  name  to  a  bond  and  could  waive  the  con- 
dition requiring  his  own  signature,  until  it  was  practicable  for 
him  to  sign  in  person.  (Berry  v.  American  Central  Ins.  Co.,  132 
N.  Y.  49,  58;  Wood  v.  American  Fire  Ins.  Co.,  149  N.  Y.  382.) 
There  was  no  restriction  in  the  letter  of  attorney  or  in  the  bond 
upon  the  power  of  Channell  to  waive  any  condition,  but  he  had 
general  powers  and  could  do  what  the  company  itself  could  do 
in  this  regard.  If  he  had  accepted  the  premium  and  had  person- 
ally delivered  the  bond  unsigned  by  himself,  the  liability  of  the 
defendant  in  equity  would  not  be  open  to  question.  He  had  the 
right  to  authorize  his  clerk  to  deliver  the  bond  without  his  sig- 
nature and  he  thereby  waived  his  signature  until  his  return. 
What  he  did  the  company  did,  for  he  was  a  general  agent  and 
could  bind  and  loose  as  if  he  were  the  company  itself.  The  bond 
was  binding  in  equity  on  the  company  from  the  date  of  its 
delivery  until  his  return  when  he  signed  it,  and  thenceforward  it 
31 
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was  binding  in  law  because  every  condition  had  been  performed. 
There  was  a  waiver  or  estoppel  until  performance  became  practic- 
able and  then  actual  performance. 

As  I  find  no  error  of  law  committed  by  the  trial  judge  which 
authorized  the  action  of  the  Appellate  Division,  I  dissent  from  the 
judgment  about  to  be  pronounced  by  the  court. 

Cullen,  Ch.  J.,  O'Brien  and  Haight,  JJ.,  concur  with  Gray, 
J. ;  Bartlett  and  Martin,  J  J.,  concur  with  Vann,  J. 

Order  affirmed,  etc. 


Supreme     Court,     New     York    Trial     Term,     January,     1905.     Reported. 

46  Misc.  188. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise, 
Plaintiff,  v.  Francis  A.  Clark  and  The  United  States  Guar- 
antee Company,  Defendants. 

Liquor  Tax  Law — Section  31k,  as  amended  in  1903 — "Hotel" — "Other 
dwellers." 

The  test  whether  a  building,  used  and  kept  open  for  the  feeding  and 
lodging  of  guests,  is  a  hotel  within  the  meaning  of  section  31  k  of  the  Liquor 
Tax  Law  as  amended  in  1903,  is  what  the  landlord  is  willing  to  do,  and 
sometimes  does  do,  in  the  way  of  receiving  visitors  without  any  agree- 
ment as  to  rate  or  time  and  not  what  he  may  do  in  other  cases  and  with 
other  visitors  in  the  way  of  making  such  engagements  in  advance,  and  the 
mere  presence  of  guests,  who  have  a  stipulated  engagement  as  to  the 
duration  of  their  stay  and  rate  of  compensation  to  be  paid,  cannot  operate 
to  deprive  that  which  is  a  hotel  of  its  character  as  such. 

The  words  "other  dwellers",  in  section  31k  of  the  Liquor  Tax  Law  as 
amended  ir.  1908,  mean  other  than  guests  in  a  hotel  under  a  stipulated 
engagement  or  without  cne. 

Motion  for  a  new  trial  on  the  justice's  minutes.  The  nature 
of  the  action  and  the  material  facts  are  stated  in  the  opinion. 

Berber  t  II.  Kellogg  (Albert  0.  Briggs,  of  counsel),  for  plaintiff 
and  motion. 

James  J.  Walsh,  for  defendant  Clark,  opposed. 

J.  Frank  Tawger,  for  defendant  United  States  Guarantee 
Company,  opposed. 

Giegerich,  J. :  This  action  is  brought  by  the  State  Commis- 
sioner of  Excise  of  the  State  of  New  York  against  the  defendant 
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Clark  as  principal,  and  the  defendant  the  United  States  Guarantee 
Company,  as  surety,  to  recover  $1,800,  the  penalty  of  a  liquor  tax 
bond.  Various  violations  of  the  liquor  tax  regulations  are 
averred  and  sharply  conflicting  testimony  was  given  upon  the 
trial  as  to  such  alleged  violations,  but  the  verdict  of  the  jury  in 
favor  of  the  defendants  renders  it  unnecessary  to  discuss  any  but 
one  of  these  instances,  namely,  the  one  of  June  7,  1903,  and  even 
as  to  this  practically  the  only  issue  is  whether  the  premises  in 
question  did  or  did  not  constitute  a  hotel  within  the  definition 
of  that  term,  as  given  in  section  31  of  the  Liquor  Tax  Law,  as 
that  section  existed  and  was  in  effect  on  the  date  last  mentioned. 
See  Laws  of  1903,  chap.  486,  amending,  among  other  portions  of 
the  act  in  question,  section  31  thereof.  That  section,  in  sub- 
division k  thereof,  among  other  things,  makes  the  following 
definition:  "The  term  'hotel'  as  used  in  this  act  shall  mean  a 
building  regularly  used  and  kept  open  as  such  for  the  feeding  and 
lodging  of  guests,  where  all  who  conduct  themselves  properly 
and  who  are  able  and  ready  to  pay  for  their  entertainment,  are 
received,  if  there  be  accommodations  for  them,  and  who,  without 
any  stipulated  engagement  as  to  the  duration  of  their  stay,  or  as 
to  the  rate  of  compensation,  are,  while  there,  supplied,  at  a 
reasonable  charge,  with  their  meals,  lodgings,  refreshment  and 
such  service  and  attention  as  are  necessarily  incident  to  the  use 
of  the  place  as  a  temporary  home,  and  in  which  the  only  other 
dwellers  shall  be  the  family  and  servants  of  the  hotel  keeper." 
On  behalf  of  the  plaintiff  it  is  insisted  that  the  testimony  of  the 
defendant  Clark  himself  showed  that  the  place  he  kept  was  not  a 
hotel  within  the  terms  of  the  above  quotation,  since  it  appeared 
that  some  of  the  dwellers  in  the  building  paid  a  stipulated  weekly 
<jr  monthly  sum  for  their  respective  apartments,  and,  consequently, 
that  they  constituted  "other  dwellers"  beside  the  guests  and  family 
and  servants  of  the  hotel-keeper.  At  first  blush  it  might  appear 
that  this  contention  is  well  founded,  but  when  the  section  in 
qtiestion  is  read  in  the  light  of  the  well-known  and  long-established 
rules  as  to  what  constitutes  a  hotel  and  what  are  the  duties 
and  obligations  of  a  hotel-keeper,  I  am  satisfied  that  the  inmates 
of  the  building  who  thus  paid  at  a  stipulated  rate  of  compensation 
should  properly,  so  far  as  the  evidence  in  this  case  shows,  be 
termed  "  guests."  That  there  were  rooms  of  the  size  and  number 
required  by  the  statute,  kept  open  and  free  for  the  accommodation 
of  transient  guests  who  might  apply,  was  shown  by  the  testimony 
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of  the  defendant  Clark.  It  is  claimed  that  this  testimony  was 
contradicted  by  that  of  the  witness  Levis,  the  agent  of  the  build- 
ing in  charge  at  the  time  of  some  of  the  later  alleged  violations, 
to  wit,  those  of  December,  1903,  and  January,  1904.  An  examin- 
ation of  his  testimony  shows,  however,  that  he  testified  only  to  the 
condition  of  affairs  in  December,  1903,  and  January,  1904,  and 
expressly  stated  that  he  could  not  say  "what  the  condition  of 
things  was  on  the  date  June  7,  1903."  The  verdict  of  the  jury, 
upon  sufficient  evidence,  has,  therefore,  established  the  fact  that 
the  defendant  Clark,  on  the  date  in  question,  used  and  kept  open 
his  building  for  the  feeding  and  lodging  of  guests,  and  had  therein 
accommodations  of  the  extent  and  character  required  by  the 
statute  for  the  use  of  transient  visitors  who  might  apply  and  who 
conducted  themselves  properly  and  were  able  and  ready  to  pay 
for  their  entertainment,  and  that  such  entertainment  was  offered 
to  such  transient  visitors  without  any  requirement  on  the  part  of 
the  landlord  of  a  previous  stipulated  engagement  as  to  the  dura- 
tion of  their  stay  or  as  to  the  rate  of  compensation.  The  mere 
presence  of  some  guests,  who  have  made  a  stipulated  engagement 
as  to  the  duration  of  their  stay,  or  as  to  the  rate  of  compensation 
they  should  pay,  cannot  operate  to  deprive  that  which  is  a  hotel 
of  its  character  as  such.  The  test  is  what  the  landlord  is  willing 
to  do  and  sometimes  does  in  the  way  of  receiving  visitors  without 
any  agreement  as  to  rate  or  time,  and  not  what  he  may  do  in 
other  cases  and  with  other  visitors  in  the  way  of  making  such 
engagements  in  advance.  Were  it  otherwise  a  visitor  would,  by 
asking  the  price  of  rooms  and  selecting  one  at  some  specified  rate 
and  engaging  it  for  one  night  or  two  nights  or  any  other  stated 
term,  change  the  character  of  the  oldest  or  largest  or  best  estab- 
lished hostelry,  and  render,  within  the  meaning  of  the  statute, 
not  a  hotel  that  which  in  common  acceptance  and  under  ancient 
and  well-established  rules  of  law  is  a  hotel.  If  such  an  interpre 
tation  of  the  statute  were  recognized  it  is  doubtful  if  there  is  a 
single  public  house  in  the  State  that  continues  to  be  a  "  hotel " 
from  one  year's  end  to  another.  My  conclusion  is  that  the  words 
"  other  dwellers  '.'  mean  other  than  guests  of  either  character,  that 
is,  either  those  who  are  in  the  hotel  under  a  stipulated  engage- 
ment or  those  there  without  any  such  engagement.  The  motion 
for  a  new  trial  is,  therefore,  denied. 

Motion  denied. 
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Supreme  Court,  Appellate  Term,  January,  1905.  Reported.  46  Misc.  268. 

The    S.    Liebmann's    Sons    Brewing    Company,    Appellant,    v. 
Antonio  De  Nicolo,  Respondent. 

Pleading — Counterclaim — Set-off — Summary  proceedings — Defenses. 

A  separate  and  distinct  cause  of  action  for  damages  for  breach  of  con- 
tract remains  a  counterclaim  though  pleaded  as  a  set-off. 

An  alleged  violation  of  a  landlord's  agreement  to  keep  a  liquor  license 
in  force  for  the  tenant  is  no  defense  in  a  proceeding  to  dispossess  the 
tenant  for  non-payment  of  rent;  nor  is  the  landlord  estopped  from  assert- 
ing the  tenancy  to  be  in  one  other  than  the  person  in  whose  name  the 
license  was  issued. 

Appeal  by  the  landlord  from  a  final  order  of  the  Municipal 
Court  of  the  city  of  New  York,  second,  district,  borough  of  Man- 
hattan, dismissing  the  petition  in  summary  proceedings  after 
the  verdict  of  a  jury. 

^ 

Liebmann  &  Naumberg,  for  appellant. 

Charles  G.  F.  Wahle,  for  respondent. 

MacLean,  J. :  In  proceedings  to  obtain  possession  of  premises 
on  default  of  payment  of  $833.33  rental  for  June  and  October, 
inclusive,  1904,  Mcolo,  designated  as  tenant,  pleaded  a  general 
denial;  Cotter,  designated  as  undertenant,  the  like  and  "for  a 
further  and  distinct  defense  and  by  way  of  counterclaim  "  alleged 
that  he  was  the  tenant  at  a  yearly  rental  of  $2,000,  which  he  had 
always  paid  promptly;  that  he  had  so  become  under  a  mutual 
agreement  on  April  30, 1904,  whereby  he  was  to  sell  the  landlord's 
beer  only,  and  the  landlord  was  to  furnish  him  money  for  a  liquor 
license  and  keep  it  in  force  for  a  year,  but  that  the  landlord  in 
June  had  seized  the  certificate  issued  to  him,  Cotter,  April  twenty- 
sixth  and  surrendered  it  to  the  commissioner  of  excise,  and 
further  refused  the  requisite  consent  to  his  obtaining  another,  by 
which  breach  of  the  agreement  he  had  been  damaged  $10,000,  and 
for  that  sum  he  prayed  judgment  besides  dismissal  of  the  petition. 
So  soon  as  the  jury  was  impanelled  counsel  for  Nicolo  and  Cotter 
moved  to  strike  from  Cotter's  answer  the  words  "and  for  a 
counterclaim"  and  in  lieu  of  "for  the  sum  of  ten  thousand 
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dollars  "  in  the  prayer  to  insert  "  for  offset  and  credit  as  afore- 
said and  for  such  other  and  further  relief  as  the  court  may  deem 
just."  This  was  granted  over  the  objection,  with  exception,  that 
the  pleading  whether  called  a  counterclaim  or  defense  was 
improper.  Counsel  for  the  petitioner  then  moved  to  dismiss  the 
pleading,  whatever  termed,  because  not  a  proper  defense  in  a 
proceeding  to  dispossess  for  nonpayment  of  rent.  Calling  it  so 
did  not  make  the  allegation  a  set-off  which  may  only  arise  when 
the  demands  of  both  parties  are  liquidated  or  capable  of  being 
ascertained  by  calculation.  (Batterman  v.  Pierce,  3  Hill,  174.) 
It  remained  a  counterclaim  which  is,  a  separate  and  distinct  cause 
of  action,  balancing  in  whole  or  in  part  that  proved  by  the  plain- 
tiff (143  N.  Y.  169)  and  was  thus  recognized  by  the  learned  jus 
tice  who  remarked :  "  The  counterclaim  is  allowed  to  stand  as 
amended  by  the  tenant."  Inasmuch  as  only  defenses  showing: 
that  the  petitioner's  claim  has  not  legal  existence  may  be  inter- 
posed in  such  a  proceeding  ( Cay  v.  Riehmann  M.  Co.,  53  App.  Div- 
507;  Wulff  v.  Cilento,  28  Misc.  Rep.  551),  the  denial  of  the  motion 
was  reversible  error,  an  error  later  aggravated.  When  the  peti- 
tioner rested  the  proceedings  as  against  Cotter  were  dismissed  on 
motion  of  his  counsel  and  on  consent  of  counsel  for  the  petitioner. 
As  the  first  and  chief  witness  there  came  Cotter,  who  was  allowed 
to  testify  respecting  most  of  the  things  set  up  in  his  "  further  and 
distinct  defense,"  particularly  as  to  the  issuance  to  him  of  the 
liquor  tax  certificate  and  to  its  subsequent  seizure.  The  evidence 
thus  erroneously  admitted  tended  to  distract  the  jury  from  the 
one  issue  whether  Nicolo  was  a  tenant  in  possession,  to  prejudice 
by  an  appearance  of  harsh  action  toward  Cotter,  and  to  justify  a 
contention,  made  below  on  this  appeal,  that  the  issuance,  under 
the  circumstances  testified  to,  of  a  license  to  Cotter  estopped  the 
petitioner  from  asserting  the  tenancy  to  be  in  anybody  but  Cotter, 
a  contention  which  the  certificate  was  not  evidence  to  support 
(Furey  v.  O'Connor,  85  N.  T.  Supp.  324) ,  but  which  the  learned 
justice  adopted  in  a  part  of  his  charge  made  on  request  of  the 
tenant's  counsel  and  excepted  to  by  counsel  for  the  petitioner. 
These  errors  suffice  for  reversal  without  considering  the  paucitv 
of  evidence  given  for  the  tenant,  if  any  were  left  after  Nicolo  and 
Cotter  were  confronted  by  their  contradictory  declarations  or 
animadverting  upon  the  incongruity  of  the  defense  which  began 
by  a  proffer  to  the  petitioner  on  Cotter's  behalf  and  deposit  in 
court  of  $833.33  payment  of  the  rental  in  default,  though  Cotter 
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in    his    verified   pleading    averred  that   he   had   paid   the   rent 
promptly. 

Scott  and  Davis,  JJ.,  concur. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event. 


Fourth      Appellate      Department,      January      Term,      1905.       Reported. 
100  App.  Div.  142. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  David  O'Conn.or  and  United 
States  Guarantee  Company,  Eespondents. 

Proof  of  a  sale  of  liquor  on  Sunday  imposes  the  burden  of  justifying  it  on 
the  holder  of  a  hotel  liquor  tax  certificate — He  is  chargeable  with 
knowledge  of  the  statute — The  statement  of  a  special  agent  of  the 
excise  department  that  the  hotel  equipment  is  sufficient  does  not 
excuse  its  deficiencies — The  guest  must  have  the  primary  purpose  to 
obtain  a  meal — What  facts  establish  the  contrary — When  the  under- 
taking is  invalid  from  its  inception — Objection  cannot  be  first  raised 
on  appeal. 
In  an  action  brought  by  the  State  Commissioner  of  Excise,  against  the 
holder  of  a  hotel  liquor  tax  certificate  and  the  surety  upon  the  undertaking 
given  to  procure  such  certificate,  the  plaintiff  establishes  a  prima  facie 
case  by  showing  that  the  holder  of  the  liquor  tax  certificate  sold  liquor  on 
Sunday,  and  the  burden  is  then  imposed  upon  the  defendants  to  prove  that 
such  sales  came  within  the  exception  to  the  general  prohibition  contained 
in  the  Liquor  Tax  Law  in  that  they  were  made  by  a  hotelkeeper  to  his 
guests. 

A  hotelkeeper  is  chargeable  with  knowledge  of  the  statutory  provisions 
which  govern  his  business. 

If,  by  reason  of  physical  deficiencies  in  the  number,  size  and  equipment  of 
the  rooms  in  his  hotel,  such  hotel  does  not  comply  with  the  provisions  of 
the  Liquor  Tax  Law.  the  fact  that  after  the  issuance  of  the  liquor  tax 
certificate  to  the  hotelkeeper  a  special  agent  of  the  excise  department  told 
him  that  his  hotel  sufficiently  complied  with  the  statutory  requirements,  is 
not  available  to  the  hotelkeeper  and  the  surety  upon  the  undertaking  given 
by  him  to  procure  the  liquor  tax  certificate,  as  a  defense  to  an  action 
brought  to  recover  the  penalty  mentioned  in  said  undertaking  on  the 
ground  that  the  hotelkeeper  sold  liquors  on  Sunday. 

In  order  to  confer  upon  a  person  the  status  of  a  guest  in  a  hotel  and 
confer  upon  the  hotelkeeper  the  privilege  of  selling  him  liquor  on  Sunday, 
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such  person  must  resort  to  the  hotel  tor  the  primary  purpose  of  obtaining, 
in  good  faith,  a  meal. 

Where  it  appears  that  persons  entering  a  hotel  on  Sunday  announced  as 
their  essential  purpose  a  desire  to  procure  liquor,  and  that  they  did  not 
desire  any  meal,  and  that,  after  the  waiter  had  insisted  in  a  perfunctory 
manner  in  serving  some  trifling  refreshments  with  the  liquor,  the  refresh- 
ments were  carried  away  again  undesired  and  untasted,  and  that  this 
operation  was  repeated  over  and  over  again,  the  verdict  of  a  jury  to  the 
effect  that  such  persons  constituted  guests  to  whom  the  hotelkeeper  might 
lawfully  sell  liquor  on  Sunday,  is  against  the  weight  of  evidence. 

Quaere,  if  a  liquor  tax  certificate  be  issued  to  a  hotelkeeper  whose  hotel 
does  not  comply  with  the  statutory  requirements,  whether  the  under- 
taking given  to  obtain  such  liquor  tax  certificate  is  thereby  rendered 
invalid  from  its  inception. 

The  defendants  in  an  action  brought  upon  the  undertaking  cannot,  how- 
ever, raise  this  point  for  the  first  time  on  an  appeal  from  a  judgment  in 
their  favor. 

Appeal  by  the  plaintiff,  Patrick  W.  Cullinan,  as  State  Commis- 
sioner of  Excise  of  the  State  of  New  York,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Ontario  on  the  12th  day  of 
April,  1904,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  15th  day  of  April,  1904,  deny- 
ing the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Royal  R.  Scott,  for  the  appellant. 

John  H.  Hir-lxs  and  J.  Frank  Yawger,  for  the  respondents. 

Hiscock,  J. :  This  action  was  brought  to  recover  the  penalty 
of  an  undertaking  executed  by  the  defendants  upon  the  granting 
of  a  liquor  tax  certificate  to  the  defendant  O'Connor  as  a  hotel- 
keeper.     The  guarantee  company  is  surety. 

The  important  alleged  violations  appearing  from  the  evidence 
for  which  recovery  herein  is  sought  by  plaintiff,  are  certain  con- 
ceded sales  of  liquor  made  upon  Sunday.  The  defense  relied  upon 
on  the  trial  was  that  the  licensee,  being  the  holder  of  the  aforesaid 
liquor  tax  certificate  and  being  the  keeper  of  a  hotel,  made  said 
sales  to  guests.  The  jury  found  a  general  verdict  for  the  defend- 
ants which,  we  think,  was  vitiated  by  errors  both  of  fact  and  of 
law. 

The  liquor  tax  certificate  in  question  was  duly  issued  under 
subdivision  1  of  section  11  of  the  Liquor  Tax  Law  (Laws  of  1896, 
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chap.  112,  as  amd.  by  Laws  of  1903,  chap.  115),  upon  the  business 
of  trafficking  in  liquors  to  be  drunk  upon  the  premises  where  sold, 
"  whether  in  a  hotel,  restaurant,  saloon,"  etc.  Section  31  of  said 
law  (as  amd.  by  Laws  of  1903,  chap.  486)  contains  a  general 
prohibition  against  the  sale  by  any  person  having  such  a  certifi- 
cate of  liquor  upon  Sunday.  Such  general  provision  is  subse- 
quently made  subject  to  the  exception  that  the  holder  of  such  a 
liquor  tax  certificate,  "who  is  the  keeper  of  a  hotel,  may  sell 
liquor  to  the  guests  of  such  hotel."  The  statute  then  defines  a 
"  hotel "  as  meaning  a  building  which,  amongst  others,  contains 
a  certain  number  of  bedrooms,  with  certain  requirements.  It 
also  defines  a  "  guest  of  a  hotel "  as,  amongst  other  things,  "A 
person  who,  during  the  hours  when  meals  are  regularly  served 
therein,  resorts  to  the  hotel  for  the  purpose  of  obtaining  and  actu- 
ally orders  and  obtains  at  such  time,  in  good  faith,  a  meal 
therein." 

Plaintiff's  evidence  showed  without  contradiction  that  upon 
several  occasions  in  his  alleged  hotel,  after  the  undertaking  in 
question  was  executed,  defendant,  through  his  servants  and  bar- 
tenders, sold  liquor  upon  Sunday  to  excise  agents.  While  it  may 
not  be  very  material  upon  the  record  presented  to  us,  plaintiff 
thereby  established  a  prima  facie  case  under  the  general  prohibi- 
tion against  selling  liquor  upon  Sunday,  and  the  burden  was  then 
imposed  upon  defendants  to  establish  that  the  licensee  came 
within  the  exception  of  the  rule  as  the  keeper  of  a  hotel  making 
said  sales  to  guests,  and  it  was  error  for  the  learned  trial  justice 
to  hold  otherwise.  (People  v.  Grotty,  22  App.  Div.  77;  Gullinan 
v.  Trolley  GUI,  65  id.  202.) 

The  evidence  was  so  conclusive  that  at  the  time  the  sales  were 
made  the  defendant  O'Connor  was  not  the  keeper  of  a  hotel  which 
complied  with  the  requirements  of  law,  that  the  trial  justice,  in 
effect,  charged  this  proposition  as  a  matter  of  law. 

There  was  a  deficiency  in  the  number  of  rooms,  in  the  area  of 
some  of  those  which  did  exist,  an  insufficient  thickness  of  parti- 
tions, failure  of  legal  entrances  to  bedrooms,  etc.  The  defendants, 
therefore,  upon  the  facts,  failed  to  bring  themselves  within  the 
exception  existing  as  to  Sunday  sales  for  the  benefit  of  the  keeper 
of  a  hotel  complying  with  certain  requirements. 

Defendants,  however,  sought  to  protect  themselves  against 
prejudice  or. injury  by  reason  of  this  failure  upon  the  facts  by 
showing  that  soon  after  the  certificate  was  issued  a  special  agent 
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of  the  excise  department  told  O'Connor  in  substance  that  his 
building  was  all  right  in  its  structure  and  conditions  and  suffi- 
ciently complied  with  the  statute  to  enable  him  to  conduct  busi- 
ness. The  jury  were  allowed  to  find,  in  effect,  that  if  this  con- 
versation did  take  place  as  claimed  by  defendants,  the  hotelkeeper 
was  excused  for  his  shortcomings  and  it  must  be  assumed  that  by 
its  verdict  the  jury  did  find  in  favor  of  the  defendants. 

This  proposition,  therefore,  involves  the  holding  that  a  hotel- 
keeper  may  be  excused  for  a  violation  of  the  law  if  he  can  pro- 
cure an  agent  to  tell  him  that  he  has  complied  with  the  statute 
when,  as  a  matter  of  fact,  he  has  not.  We  think  that  proper 
consideration  without  much  argument  must  make  it  plain  thai 
this  proposition  neither  ought  to  nor  can  prevail.  The  People 
of  the  State  have  enacted  and  are  interested  in  the  enforcement 
of  the  Liquor  Tax  Law.  They  are  the  party  which  is  entitled  to 
punish  violators  of  it.  An  excise  agent  has  very  limited  powers 
as  compared  with  the  great  interest  which  the  People  have  in 
the  proper  enforcement  of  this  law.  His  duties  are  quite  strictly 
confined  to  detecting  and  reporting  violations  for  proper  punish- 
ment by  the  People  through  its  commissioner. 

A  hotelkeeper  must  be  charged  with  knowledge  of  the  statutory 
provisions  which  govern  his  business.  In  this  particular  case 
(he  violations  consisted  in  physical  deficiencies  in  the  number, 
size  and  equipment  of  rooms  in  his  hotel.  These  were  matters  of 
very  palpable  observation,  quite  as  plain  to  him  as  to  any  one 
else,  and  it  seems  to  us  that  it  would  be  quite  a  dangerous  and 
radical  application  of  the  law  of  principal  and  agent  if  he  and 
his  surety  could  be  allowed  to  excuse  themselves  to  the  People  for 
plain  shortcomings  by  virtue  of  an  assurance  of  an  excise  agent 
that  those  conditions  were  right  and  lawful  which  anybody  could 
see  were  not. 

The  counsel  for  the  plaintiff  sought  to  have  the  trial  justice 
hold,  as  a  matter  of  law,  that  the  plaintiff  was  entitled  to  recover 
because  undisputably  the  defendants  had  failed  to  bring  them- 
selves within  the  exception  permitting  Sunday  sales  of  liquor  by 
showing  that  the  licensee  kept  a  legal  hotel,  and  we  think  that 
the  refusal  so  to  do  was  error. 

We  pass  next  to  the  consideration  of  the  second  element  essen- 
tial to  raise  a  valid  exception  to  the  general  prohibition  of  Sun- 
day sales,  and  which  is  that  they  must  be  made  to  guests  of  the 
hotel. 
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The  statute  and  the  decisions  thereunder  make  it  apparent  that 
in  order  to  be  a  guest  through  service  of  a  meal  and  to  confer 
upon  the  hotelkeeper  the  privilege  of  selling  liquor  upon  Sunday, 
a  person  must  resort  to  a  place  for  the  primary  purpose  of  obtain- 
ing in  good  faith  a  meal.  This  purpose,  when  effectuated  by  the 
service  upon  the  part  of  the  hotelkeeper  of  such  meal,  draws  with 
if  as  an  incidental  and  secondary  matter  the  right  to  procure  ana 
serve  liquor. 

It  is  so  well  established  as  to  be  elementary  in  this  connection 
that  the  primary  purpose  of  going  to  a  hotel  must  not  be  to  obtain 
liquor,  and  that  such  purpose  will  not  serve  as  a  protection  to  the 
hotelkeeper  for  his  Sunday  sales,  no  matter  how  colored,  disguised 
or  concealed,  provided  only  the  courts  can  detect  the  real  object 
and  distinguish  the  misrepresentation  of  the  devices  which  arc 
employed  in  the  attempt  to  cloak  and  cover  it. 

When  the  test  of  these  principles  is  applied  to  all  or  some  of  the 
sales  proved  in  this  case,  it  is  apparent  that  they  do  not  comply 
with  the  law  or  come  within  the  exemption  under  the  certificate. 
There  is  scarcely  any  dispute  of  the  testimony  given  by  the  agents 
that  they  announced  as  their  essential  purpose  the  desire  to  pro- 
cure liquor;  that  they  did  not  desire  any  meal;  and  that  after  the 
waiter  had  insisted  in  a  perfunctory  manner  in  serving  with  the 
liquor  some  trifling  refreshments,  the  latter  were  carried  away 
again  undesired  and  untasted.  The  evidence  shows  that  this 
operation  was  repeated  over  and  over,  so  that  the  hotelkeeper, 
charged  with  the  knowledge  and  acts  of  his  agents,  must  have 
understood  perfectly  well  that  the  agents  were  trying  to  obtain 
liquor  upon  Sunday,  and  that  the  purported  sale  of  meals  was 
simply  a  delusion  and  a  fraud  employed  for  the  purpose  of  an 
apparent  compliance  with  the  provisions  of  the  statute,  while  the 
same  was  being  really  violated. 

We  think  that  the  verdict  of  the  jury  upon  this  branch  of  the 
case  in  favor  of  the  defendants,  if  not  unsustained  as  a  matter  of 
law,  was  so  clearly  against  the  weight  of  evidence  that  it  cannot 
be  allowed  to  stand. 

It  remains  to  consider  one  defense  which  is  urged  upon  this 
appeal,  and  which,  if  sustained,  would  relieve  defendants  from 
their  difficulties  already  discussed. 

While  the  statute  provides  for  the  same  tax  and  the  same  form 
of  certificate  to  the  applicant,  whether  he  is  going  to  conduct  a 
hotel  or  a  saloon,  it  provides  that  if  he  expects  to  conduct  the 
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former  his  application  shall  contain  various  statements  showing 
that  his  proposed  hotel  complies  with  the  requirements  of  the 
statute.  (See  §§  20,  31,  11,  subd.  1,  as  amd.  supra,  17,  subd.  9, 
as  amd.  by  Laws  of  1897,  chap.  312.)  While  the  statute  aoes  not 
so  provide  in  explicit  words  it  is  perhaps  the  fair  inference  that 
a  certificate  should  not  be  issued  to  one  whose  building  does  not 
comply  with  such  requirements.  The  licensee's  application  in 
this  case  contained  statements  showing  necessary  compliance 
with  the  regulations  applicable  to  hotel  buildings  and  these  were 
undoubtedly  false.  The  defendants,  therefore,  urge  upon  this 
appeal,  as  we  understand  them,  that  the  certificate  issued  upon 
this  false  statement  was  unauthorized  and  invalid  and  the  under- 
taking issued  in  connection  therewith  also  invalid  and  not  a 
sufficient  basis  for  this  action.  They  especially  cite  in  support  of 
their  contention  the  case  of  Lyman  v.  Schermerhom  (167  N.  Y. 
113). 

In  that  case  a  certificate  had  been  issued  to  an  ex-convict  con- 
trary to  the  express  provisions  of  the  statute.  The  plaintiff 
sought  to  recover  against  the  defendant  upon  its  undertaking  aa 
surety  upon  the  ground  that  a  certificate  issued  to  such  a  person 
did  not  authorize  sales  of  liquor.  The  court  agreed  with  the 
proposition  that  said  licensee  could  not  make  valid  sales, 
although  he  held  a  certificate  regular  upon  its  face,  but  it  further 
held  that  the  plaintiff  could  not  at  the  same  time  treat  the 
certificate  which  had  been  issued  as  invalid  for  the  purpose  of 
protecting  sales  and  as  valid  for  the  purpose  of  sustaining  the 
undertaking  of  the  surety  as  a  binding  obligation ;  that  the  facts 
relied  upon  by  the  plaintiff  when  the  latter  elected  so  to  treat 
them  rendered  the  certificate  void  from  the  beginning  and  the 
undertaking  issued  in  connection  therewith  fell  at  the  same  time. 

We  are  not  decided  that  the  case  at  bar  comes  within  the 
principles  laid  down  in  the  Schermerhom  case.  It  seems  to  us 
that  there  are  features  which  may  distinguish  one  action  from 
the  other,  but  at  the  present  time  we  do  not  feel  that  the  question 
is  before  us. 

The  plaintiff  by  his  complaint  indicated  no  election  to  treat  the 
certificate  issued  to  O'Connor  as  invalid.  He  expressly  recognized 
and  relied  upon  the  same  and  alleged  various  violations  of  the  law 
thereunder.  The  defendants  accepted  the  charge  thus  made  and 
defended  against  the  violations  alleged,  upon  the  theory  that  a 
valid  certificate  had  been  issued  to  the  applicant  to  keep  a  hotel ; 
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that  he  had  fully  complied  with  the  law  and  that  the  sales  charged 
against  him,  if  made  at  all,  were  legally  made  under  his  certifi- 
cate as  the  keeper;  of  a  hotel  to  guests.  No  suggestion  is  pre- 
sented by  the  pleadings  upon  either  side  of  any  such  contention 
or  defense  as  is  now  urged  upon  our  attention.  Neither  was  any 
such  question  presented  upon  the  trial  of  the  action.  We  arc 
unable  to  find  anywhere  in  the  record  any  indication  of  a  trial 
of  the  action  by  the  defendants  upon  any  such  theory.  They 
sought  to  avoid  any  deficiencies  in  the  construction  of  the  hotel 
by  urging  the  authority  of  the  agent  already  referred  to,  and  the 
question  whether  the  liquor  was  sold  to  guests  was  tried  and 
submitted  to  the  jury  as  a  matter  of  fact. 

Under  these  circumstances  we  do  not  think  that  the  defendants 
are  in  a  position  to  now  urge  the  defense  suggested,  even  if  it  is 
well  founded. 

These  conclusions  lead  us  to  the  decision  that  the  judgment  and 
order  should  be  reversed  and  a  new  trial  granted. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event,  upon  questions  of  law  and  fact. 


Fourth      Appellate       Department,      January      Term,      1905.      Reported. 

100  App.   Div.  148. 

\ 
Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  En  T.  Hosmbr  and  Title  ani> 
Guarantee  Company  of  Eochester,  Respondents. 

Pharmacist — When  the  use  of  a  slot  machine  in  his  store  does  not  con- 
stitute gambling — What  proof  that  he  did  not  violate  the  Liquor  Tax 
Law  is  insufficient — What  proof  as  to  the  loss  of  prescriptions  is  not 
sufficient  to  justify  oral  proof  of  their  contents. 
The  presence  in  a  pharmacy,  the  proprietor  of  which  has  a  liquor  tax 
certificate,  of  a  slot  machine  whereby  a  person  who  drops  live  cents  into  the 
machine  becomes  entitled  to  at  least  one  and  possibly  to  three  cigars,  of 
the  same  kind  as  those  retailed  at  the  counter  for  five  cents  each,  does  not 
establish  that  the  pharmacist  permitted  gambling  upon   the  premises 
within  the  prohibition  of  the  Liquor  Tax  Law. 

When,  although  the  testimony  given  upon  the  question  whether  the 
pharmacist  had  violated  the  provisions  of  the  Liquor  Tax  Law,  by  selling 
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liquor  without  the  written  prescription  of  a  regularly  licensed  physician,  is 
such  as  to  render  that  question  one  of  fact  for  the  jury  to  determine,  a 
verdict  to  the  effect  that  he  did  not  so  violate  the  Liquor  Tax  Law  should 
be  set  aside  as  against  the  weight  of  evidence,  considered. 

In  view  of  the  requirement  of  the  statute  that  the  prescription  shall  be 
preserved  by  the  pharmacist  and  pasted  in  a  book  kept  for  that  purpose, 
testimony  by  the  pharmacist  that  he  placed  the  prescription  in  question  on 
a  spindle  with  other  prescriptions  of  the  same  character;  that  he  had 
looked  for  it,  hut  could  not  find  it;  that  he  did  not  know  what  had  become 
of  it  and  that  it  had  probably  been  destroyed,  is  insufficient  to  entitle  the 
pharmacist  to  give  secondary  proof  of  the  contents  of  the  alleged  prescrip- 
tion. 

Williams,  J.,  dissented. 

Appeal  by  the  plaintiff,  Patrick  W.  Oullinan,  as  State  Commis- 
sioner of  Excise  of  the  State  of  New  York,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Erie  on  the  2d  day  of  July, 
1904,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  22d  day  of  June,  1904,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Royal  R.  Scott  and  A.  0.  Briggs,  for  the  appellant. 

Maurice  G.  Spratt  and  Rooert  F.  SchelHng,  for  the  respondents. 

Hiscock,  J.:  This  action  was  brought  to  recover  the  penalty 
of  an  undertaking  executed  by  the  individual  defendant  as  prin- 
cipal and  by  the  guarantee  company  as  surety  upon  the  issue  of  a 
liquor  tax  certificate  to  the  former  as  a  duly  licensed  pharmacist. 

It  was  and  is  claimed  that  the  conditions  of  this  undertaking 
were  violated,  first,  by  the  permitting  of  gambling  upon  the 
premises  occupied  by  the  pharmacist,  and,  secondly,  by  the  sale 
of  liquor  without  the  requisite  prescription.  The  learned  trial 
justice  ruled  as  a  matter  of  law  against  plaintiff's  contention 
upon  the  first  proposition,  and  the  jury  found  against  him  upon 
the  second  one. 

We  think  that  the  trial  justice  ruled  correctly,  but  that  the 
verdict  of  the  jury  was  so  erroneous  that  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

The  certificate  issued  was  "  upon  the  business  of  trafficking  in 
liquors  by  a  duly  licensed  pharmacist,  which  liquors  can  only  be 
sold  upon  the  written  prescription  of  a  regularly  licensed  phy- 
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sician,  signed  by  such  physician,  which  prescription  shall  state 
the  date  of  the  prescription,  the  name  of  the  person  for  whom 
prescribed,  and  shall  be  preserved  by  the  vendor,  pasted  in  a  book 
kept  for  that  purpose."  (Seel  Liquor  Tax  Law  [Laws  of  1896, 
chap.  112],  §  11,  subd.  3,  as  amd.  by  Laws  of  1897,  chap.  312.) 

The  undertaking  executed  was  conditioned  that  the  principal 
would  not  "  suffer  or  permit  any  gambling  to  be  done  in  the  place 
designated,"  etc.,  and,  generally,  that  he  would  "  not  violate  any 
of  the  provisions  of  the  Liquor  Tax  Law." 

The  alleged  gambling  violative  of  this  condition  consisted  in 
the  operation  of  a  slot  machine  in  the  drug  store.  A  person  who 
dropped  five  cents  into  this  machine  became  entitled  by  its  oper- 
ations to  at  least  one  cigar,  and  possibly  to  three.  These  cigars 
were  the  same  as  those  retailed  at  the  counter  for  five  cents 
apiece.  Therefore,  the  operator  of  the  machine  could  not  lose  any- 
thing and  might  possibly  make  or  gain  two  cigars.  There  was 
absent  any  element  of  chance  and  resulting  loss  so  far  as  he  was 
concerned,  and  we  think  there  was  thus  lacking  an  essential 
element  to  constitute  "  gambling  "  within  the  provisions  of  the 
undertaking.  The  latter  was  given  for  the  purpose  of  securing  a 
general  observation  of  the  provisions  of  the  Liquor  Tax  Law,  and 
for  the  purpose  of  securing,  in  addition,  especial  protection 
against  disorderly  premises  and  gambling.  There  is  no  provision 
in  the  Liquor  Tax  Law  itself  which  was  violated  by  the  operation 
of  this  machine,  and  we  think  that  it  would  be  a  narrow  and 
harsh  construction  to  hold  that  the  clause  against  gambling  was 
violated  by  the  acts  shown  here. 

An  agent  of  the  excise  department  testified  that  upon  two  occa- 
sions while  the  undertaking  was  in  force  he  procured  a  bottle  of 
brandy  of  the  individual  defendant  without  the  production  of  any 
prescription  whatever.  He  was  corroborated  as  to  the  delivery  of 
the  liquor  by  other  agents.  The  defendant  did  not  dispute  the  sale 
of  the  liquor  but  contradicted  the  testimony  of  the  agent  that  noth- 
ing in  the  form  of  a  prescription  was  produced  and  did  attempt 
to  establish  by  his  evidence  that  the  requisite  prescription  was 
produced  upon  each  occasion  upon  the  sale  of  the  liquor. 

Counsel  for  the  plaintiff  urged  upon  the  trial  as  he  does  upon 
this  appeal  that  no  issue  of  fact  was  raised  upon  all  of  this 
evidence  which  could  be  submitted  to  the  jury,  but  that  a  verdict 
should  have  been  directed  for  the  plaintiff.  We  think,  however. 
that  he  was  and  is  wrong  in  this  contention. 
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We  shall  assume  for  the  purposes  of  this  appeal  that  the  burden 
rested  upon  plaintiff  of  establishing  that  the  liquor  had  been 
sold  without  any  proper  prescription.  Upon  plaintiff's  testimony 
this  burden  was  sustained,  but  when  the  defendant  Hosmer  con- 
tradicted the  testimony  of  the  agent  that  no  paper  or  prescription 
was  delivered,  it  became  a  question  of  fact  for  the  jury  to  deter- 
mine whether  the  agent's  testimony  was  true. 

When  we  pass  by  this  question  of  law,  however,  we  think  that 
the  verdict  of  the  jury  in  defendant's  favor  upon  this  point  was 
against  the  weight  of  evidence. 

The  evidence  of  the  agent  was  clear  and  decisive  that  no  pre- 
scription and  that  nothing  which  purported  to  be  a  prescription 
was  delivered  upon  the  purchase  of  the  brandy.  His  testimony 
in  regard  to  the  purchases  is  corroborated  at  various  points  by 
the  evidence  of  other  agents  and  by  the  concession  of  the  defend- 
ant that  the  liquor  was  sold.  When  the  defendant  Hosmer  seekw 
to  dispute  the  plaintiff's  case  upon  the  point  of  a  prescription  and 
show  that  one  was  delivered  to  him  upon  each  day,  his  testimony 
is  indefinite,  uncertain  and  in  every  way  unsatisfactory.  He  had 
failed  to  comply  with  the  express  requirements  of  the  statutes 
(Liquor  Tax  Law  [Laws  of  1896,  chap.  112],  §  11,  subd.  3,  as  amd. 
by  Laws  of  1897,  chap.  312)  thai]  these  prescriptions,  if  given, 
should  be  preserved  in  a  book,  and,  therefore,  upon  the  excuse  that 
they  had  been  lost  gave  secondary  evidence  of  their  purported 
contents.  We  quote  some  of  the  evidence :  "  Q.  What  was  this 
prescription  (referring  to  the  first  one)  ?  *  *  *  A.  It  called 
for  half  a  pint  of  brandy.  Q.  And  who  was  it  purported  to  be 
signed  by?  A.  That  I  don't  remember.  Q.  I  ask  you  if  that 
prescription  was  signed  by  a  physician?  A.  It  was.  *  *  * 
Q.  Do  you  remember  who  the  physician  was?  A.  No,  I  do  not. 
*  *  *  Q.  What  kind  of  a  prescription  was  it ;  tell  us  the  con 
tents  of  the  prescription  (referring  to  the  second  one)  ?  *  *  * 
A.  The  prescription  called  for  a  half-pint  of  brandy.  Q.  And  by 
whom  was  it  signed?  A.  By  a  physician,  I  suppose,  that  wrote 
the  prescription.  Q.  Do  you  remember  the  name  of  the  phy- 
sician?   A.  No,  I  do  not." 

And  upon  cross-examination  he  testified :  "  I  do  not  now 
remember  whose  name  appeared  upon  these  prescriptions ;  I  can't 
tell  who  it  was  nor  where  he  lived ;  I  can't  remember  whether  It 
was  some  one  that  I  knew  personally.  *  *  *  I  believed  him 
to  be  (a  physician) .    That  is  the  best  I  can  say ;  I  could  not  swear 
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that  he  was  a  physician  and  I  do  not  want  to  swear  that  it  was 
a  man  that  I  knew  at  all ;  I  cannot  now  swear  whether  or  not  the 
same  name  appeared  on  both  prescriptions ;  I  cannot  now  swear 
that  the  party  whose  name  was  upon  those  so-called  prescriptions 
didn't  live  in  New  York  City.'? 

Subsequently,  for  the  purpose  of  strengthening  his  defense,  the 
defendant  Hosmer  was  recalled  and  after  some  effort  testified  in 
substance  that  he  thought  there  was  filled  in  in  the  alleged  pre- 
scription the  name  of  the  person  for  whom  it  was,  but  he  did 
not  remember  what  the  name  was ;  he  did  "  not  remember  defin- 
itely "  whether  it  was  a  Buffalo  physician,  but  it  was  his  "  impres- 
sion of  it,  it  was  a  Buffalo  physician,"  but  he  could  not  recall  the 
name. 

This  evidence  is  altogether  too  indefinite  and  unreliable  to  be 
a  proper  basis  for  a  verdict  of  the  jury  condemning  the  truthful 
ness  of  plaintiff's  evidence  and  holding  that  no  violation  of  the 
Liquor  Tax  Law  had  been  proved. 

The  provision  of  the  statute  is  clear  and  exacting  in  its  require- 
ment of  a  certain  prescription  as  authority  for  the  sale  of  liquor 
by  a  pharmacist.     It  is  not  within  the  contemplation  of  our  excise 
laws  that  a  druggist  shall  engage  in  a  general  traffic  in  liquors. 
The  tax  required  of  him  is  inconsequential  in  amount,  and  as  a 
matter  of  fairness,  if  nothing  else,  he  should  not  be  allowed  upon 
its  payment  to  engage  in  a  general  and  indiscriminate  traffic 
against  those  who  have  paid  a  much  higher  license  fee  for  the  pur- 
pose of  enjoying  such  privilege.     In  this   case  there  does   not 
appear  to  have  been  any  emergency  which  might  excuse  even  if  it 
did  not  fully  justify  the  licensee  in  hurried  or  careless  action. 
There  does  not  seem  to  be  the  slightest  reason  why  he  should  not 
have  required  and  been  certain  of  a  full  and  faithful  observance 
of  the  statute  before  selling  the  liquor,  and  the  evidence  given 
by  him  does  not  lead  us  to  the  conclusion  that  the  jury  were 
warranted  in  finding  any  such  care  upon  his  part.    If  evidence 
plainly  and  absolutely  indicating  a  violation  of  these  provisions 
of  the  statute  may  be  met  and  overcome  by  such  testimony  as  was 
given  in  behalf  of  defendants  upon  this  trial,  then  it  seems  to  us 
the  statute  requiring  the  prescription  in  question  might  as  well  be 
repealed.    If  defendants'  evidence  here  presented  is  sufficient  to 
show  compliance  with  the  statute,  then  we  can  hardly  conceive  of 
any  spurious  paper  manufactured  by  anybody  which  would  not  be 
a  sufficient  authority  for  the  sale  of  liquor  by  a  pharmacist. 
32 
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The  learned  counsel  for  the  respondents  urge  upon  us  that  hard- 
ships might  follow  if  a  pharmacist  were  required  at  his  peril  to 
know  that  the  purported  signature  upon  the  prescription  was  in 
fact  the  genuine  signature  of  a  duly  licensed  physician ;  that  the 
signature  might  turn  out  to  be  a  clever  forgery  or  that  the  phy- 
sician once  regular  and  duly  licensed  might  have  been  In  some 
manner  disqualified  and  disbarred.  We  agree  that  the  statute 
ought  to  be  interpreted  in  a  reasonable  way,  and  it  is  not  neces- 
sary for  us  now  to  decide  that  a  pharmacist  selling  liquor  in 
good  faith  upon  an  apparently  genuine  signature  of  a  person 
known  or  generally  reputed  to  have  been  duly  licensed,  would  be 
liable  for  an  honest  and  excusable  error.  Possibly  the  absolute 
terms  of  the  statute  might  be  subject  to  a  legal  construction 
which  would  make  some  allowance  for  such  an  honest  mistake. 
But  in  this  case  the  evidence  of  the  defendant  Hosmer  himself 
does  not  indicate  that  there  was  anything  whatever  about  the 
alleged  prescription  which  he  swears  to  that  indicated  or  fairly 
allowed  him  to  rely  upon  it  as  a  compliance  with  the  statute. 
We  think  that  we  should  err  in  the  direction  of  nullifying  a 
statutory  enactment  if  we  sustained  the  verdict  which  has  been 
rendered  upon  this  evidence. 

We  are  not  convinced  that  the  views  expressed  are  erroneous 
simply  because  the  defendant  pharmacist  placed  upon  the  bottles 
of  liquor  his  label.  This  imposed  no  particular  additional  risk 
upon  him  for  the  evidence  was  overwhelming  and  undisputed 
that  the  liquor  came  from  his  store. 

We  further  think  that  no  sufficient  basis  was  established  for 
allowing  the  defendants  to  give  secondary  evidence  of  these 
alleged  prescriptions,  and  that  the  learned  trial  justice  erred  m 
overruling  plaintiff's  objection  thereto.  The  statute  explicitly 
told  the  defendant  pharmacist  what  to  do  with  the  prescription's 
if  they  were  produced  as  claimed  by  him.  If  he  had  complied 
with  this  statute  and  they  were  genuine  and  sufficient  they  would 
have  been  an  absolute  and  complete  answer  to  this  action  and 
would  have  relieved  him  from  all  possible  trouble.  He  deliber- 
ately failed  to  comply  with  the  statute,  and  then  sought  to  escape 
trouble  by  giving  parol  testimony  of  the  contents  of  the  papers. 
As  a  basis  for  this  he  swore :  "  I  haven't  got  that  prescription 
(referring  to  the  first  one) ;  I  do  not  know  where  it  is;  I  have 
looked  for  it,  but  I  couldn't  find  it.  I  put  it  on  file  with  other 
prescriptions  of  that  character.    Q.  What  kind  of  a  file  was  it? 
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A.  Spindle.  *  *  *  I  don't  know  what  became  of  the  pre- 
scription ;  probably  been  destroyed."  And  in  regard  to  the 
second  he  testifies  that  it  "  was  put  on  the  spindle  same  as  other 
prescriptions  of  that  kind;  remained  there  for  a  time,  and  finaiiy 
taken  off.  I  do  not  know  what  became  of  it;  I  have  searched 
for  it  since,  but  I  was  not  able  to  find  it." 

This  testimony  does  not  indicate  to  our  minds  any  very  extensive 
search  for  these  prescriptions  or  any  sufficient  explanation  oi 
when  or  by  whom  they  may  have  been  destroyed  or  thrown  awav. 
It  does  not  appear  who  else  in  the  store  might  have  had  access 
to  these  papers.  There  is  no  word  of  this  line  of  evidence  which 
might  not  truthfully  have  been  given,  if  a  clerk  or  other  person 
had  intentionally  and  obediently  destroyed  or  laid  aside  these 
papers  because  of  this  approaching  law  suit.  While  it  may  De 
that  the  failure  to  comply  with  the  statute  and  the  alleged  loss  of 
them,  which,  if  genuine,  would  have  been  so  helpful  to  the  defend- 
ants, have  been  entirely  innocent  and  without  design,  still  it  is 
not  too  much  to  require  of  defendants  to  give  clear  and  convincing 
proof  as  a  basis  for  evidence  of  a  secondary  character.  And  this 
was  not  done. 

We  think  that  the  judgment  should  be  reversed  and  a  new  trial 
granted. 

All  concurred,  except  Williams,  J.,  who  dissented. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event,  upon  questions  of  law  and  fact. 


First  Appellate  Department,  January,  1905.  Reported.  100  App.  Div.  515. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  Elliott  D.  Paxson  and 
United  States  Guarantee  Company,  Appellants. 

Cantwell  &  Moore,  for  Appellant  Paxson. 

The  plaintiff  failed  to  prove  a  cause  of  action,  and  the  court 
erred  in  refusing  to  grant  defendant's  motion  for  a  dismissal  of 
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the  action  made  at  the  close  of  the  case,  and  in  directing  a  verdict 
for  the  plaintiff.  Defendant's  employee  in  the  absence  of  defend- 
ant, and  against  instructions,  sold  Duffy's  Malt  Whiskey,  it 
was  incumbent  upon  the  plaintiff  to  show  that  the  sale  was  made 
either  by  the  principal,  personally,  or  with  his  knowledge  and 
consent,  and  if  made  by  an  employee,  that  it  was  within  the  scope 
of  his  authority.  There  could  be  no  agency  in  perpetration  of  an 
unlawful  act,  and  the  decision  of  Justice  Davy  in  Cullinan  v. 
Burkard  (41  Misc.  321)  was  correct. 

The  reversal  of  Justice  Davy's  opinion  by  no  means  settles 
the  question.     (93  App.  Div.  31.) 

The  trial  court's  ruling  that  "I  am  going  to  hold  by  the  con- 
tractual relation  that  the  principal  is  bound  by  the  act  of  his 
servant.  I  will  give  you  a  clear  ruling  on  that  matter,  and  you 
can  present  the  matter  for  review,"  was  erroneous. 

The  court  erred  in  refusing  to  submit  the  question  of  fact 
whether  Duffy's  Malt  Whiskey  was  a  medicinal  remedy  or  a 
liquor  the  sale  of  which  is  prohibited  by  the  Liquor  Tax  Law, 
and  in  directing  a  verdict  for  the  plaintiff. 

Essence  of  peppermint  contains  five  per  cent,  more  alcohol  than 
was  found  in  the  Duffy's  Malt  Whiskey  analyzed  by  plaintiff's 
witnesses.  Plaintiff's  witnesses  admit  that  there  was  a  solid  the 
ingredients  of  which  they  are  unable  to  state.  The  Duffy's  Malt 
Whiskey  Circular  in  evidence  contains  testimonials  from  different 
persons,  including  physicians,  certifying  and  testifying  to  the 
medicinal  qualities  of  Duffy's  Malt  Whiskey.  This  circular  was 
wrapped  around  the  bottles  of  Duffy's  Malt  Whiskey  which  were 
sold  in  the  original  package,  and  to  be  used  as  a  medicine  and  not 
as  a  beverage.  The  contents  of  this  circular  became  a  part  of  the 
case,  and  the  certifications  and  declarations  of  the  physicians  and 
other  persons  as  to  the  medicinal  qualities  of  Duffy's  Malt 
Whiskey  were  evidence  as  to  the  facts  certified  to,  as  much  as 
if  the  parties  certifying  had  been  produced,  and  had  testified  upon 
the  witness  stand.  We  claim  that  this  circular,  together  with 
the  fact  that  the  chemists  found  a  solid  that  they  could  not 
account  for,  created  a  question  of  fact  as  to  whether  Duffy's 
Malt  Whiskey  was  a  medicinal  remedy,  or  a  liquor,  the  sale  of 
which  was  prohibited,  and  that  this  question  of  fact  should 
have  been  submitted  to  the  jury  for  their  determination. 

The  judgment  should  be  set  aside,  and  a  new  trial  ordered. 
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Herbert  H.  Kellogg,  for  the  State  Commissioner  of  Excise. 

Plaintiff's  special  agents  entered  the  defendant's  drug  store, 
and  asked  a  clerk  in  charge  there  for  a  bottle  of  "  Duffy's  Malt 
Whiskey."  This  was  analyzed  by  Joseph  Deghuee,  chief 
chemist  of  the  health  department  of  New  York  city,  Dr.  Charles 
A.  Crampton,  chief  chemist  of  the  Internal  Revenue  Bureau, 
Treasury  Department  at  Washington,  and  Edward  W.  Wheeler, 
chemist  for  the  New  York  State  Agricultural  Department,  at 
Albany. 

Dr.  Deghuee's  certificate  of  analysis  is  as  follows : 

"  The  sample  of  whiskey  marked  '  Duffy's  Malt  Whiskey '  No. 
15,049  submitted  to  me  for  examination  contains: 

"Alcohol  by  volume 45.67    per  cent 

"Alcohol  by  weight 38.46 

"  Degree  proof 91.3 

"  Total  solid  matter  ". 0.99 

"  Sugar  by  inversion 0.79 

"  Sugar  by  polarization  0.88 

"  Ether  and  chloroform  extract 0.005 

"  Specific  gravity  at  60  deg.  F 0.9465 

"Search  was  made  for  added  medicinal  ingredients  with  nega- 
tive results.    Sample  is  simply  sweetened  whiskey." 

Dr.  Crampton  analyzed  the  same  whiskey,  and  testified  that  he 
found  it  contained  no  medicinal  ingredients  outside  of  the  alcohol 
and  the  whiskey.  The  other  chemist  also  analyzed  the  same 
bottle,  and  testified  that  he  did  not  find  any  appreciable  quantity 
of  any  drug  or  medicine  other  than  alcohol. 

This  bottle  of  whiskey  was  wrapped  in  a  circular  or  advertising 
sheet  entitled  "Duffy's  Annual,"  containing  various  letters  from 
persons  who  claimed  to  have  been  benefited  by  the  use  of  this 
whiskey.     There  was  no  question  to  go  to  the  jury  in  this  case. 

The  proof  shows  that  the  substance  known  as  "  Duffy's  Malt 
Whiskey  "  is  a  liquor  within  the  meaning  of  section  2  of  the 
Liquor  Tax  Law.  There  was  no  question  of  fact  as  to  its  nature 
to  be  passed  on  by  the  jury.  (Commonwealth  v.  Curran,  119 
Mass.  206 ;  Sehlecht  v.  State,  56  Ind.  173 ;  Egan  v.  State,  53  Ind. 
162;  Black  on  Intoxicating  liquors,  §  12;  State  v.  Williamson,  2L 
Mo.  496.) 

An  indictment  for  selling  spirituous  liquor  is  sustained  by 
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proof  of  the  sale  of  common  cordial,  where  that  is  shown  to  be 
sweetened  with  sugar  and  flavored  with  peppermint.  (Black  on 
Intoxicating  Liquors,  §  12,  State  v.  Bennett,  3  Harr.  (Del.)  565. 

Law  cannot  be  evaded  by  disguising  intoxicating  liquors  sola 
as  a  beverage  with  some  tincture  or  preparation  which  will  give 
to  the  liquor  to  some  extent  the  appearance  or  flavor  of  a  medi- 
cine, or  by  mixing  the  liquor  with  drugs,  bark  or  seeds  which  have 
medicinal  qualities.  (17  Am.  &  Eng.  Ency.  Law,  206;  Russell  v. 
Sloan,  33  Vt.  656;  King  v.  State,  58  Misc.  740.) 

The  Duffy's  Malt  Whiskey  sold  by  the  defendant  does  not  con 
tain  a  tincture  or  extract  of  herbs  or  roots  of  any  kind.  The 
infinitesimal  amount  of  ether  and  chloroform  extract  contained 
therein  was  shown  to  have  no  therapeutic  or  medicinal  value.  It- 
was  not  present  in  sufficient  amount  to  change  the  character  of 
the  substance,  or  make  it  any  less  available  as  a  beverage.  It 
was  improper  to  ask  the  plaintiff's  witnesses  upon  cross-examin- 
ation :  "  Is  it  a  fact,  Doctor,  that  there  are  a  very  large  number 
of  patent  medicines  that  contain  a  larger  per  cent,  of  alcohol 
than  you  found  in  the  material  that  you  analyzed  that  you  have 
testified  with  reference  to  ?  "  The  ruling  of  the  court  in  excluding 
this  question  was  not  error.  It  was  likewise  improper  to  ask 
"  You  do  know,  do  you  not,  that  the  Secretary  of  the  Treasury 
in  1901,  issued  a  circular  letter  to  the  Internal  Eevenue  Agents 
throughout  the  United  States,  saying  that  no  liquor  tax  was 
required  to  sell  Duffy's  Malt  Whiskey,  because  it  was  a  medicinal 
agent,  do  you  not?  " 

The  court's  ruling  in  excluding  this  question  was  also  correct. 

It  was  proper  for  the  court  to  allow  the  question :  "And  you 
know  the  general  percentage  of  alcohol  contained  in  other 
whiskies  —  in  standard  whiskies  —  defined  by  the  United  States 
dispensaries?" 

The  defendant  was  liable  for  the  unlawful  sale  of  "  Duffy's  Malt 
Whiskey  "  by  his  clerk,  without  his  knowledge  or  consent,  and 
contrary  to  his  instructions.  (CulUnan  v.  Burkard,  93  App.  Div. 
31;  CulUnan  v.  Parker,  84  App.  Div.  296;  affirmed,  177  N.  Y. 
573.) 

The  judgment  appealed  from  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  in  CulUnan 
v.  Burkard  (93  App.  Div.  31). 
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Second       Appellate       Department,      January      Term,      1905.      Reported. 

101  App.  Div.  101. 

Peter  Hale,  Respondent,  v.  Joseph  Burns,  Individually,  and  as 
Captain  of  the  Second  Police  Precinct  of  the  Police  Department 
of  the  City  of  New  York,  Appellant. 

A  court  of  equity  may  restrain  a  public  officer  from  committing  a  trespass 

— Where  a  policeman  is  stationed  permanently  in  a  saloon  and  in  a 

club  room  there  is  no  adequate  remedy  at  law — Such  an  act  is  not 

justified  by  the  Liquor  Tax  Law  or  the  New  York  city  charter — It 

violates  the  Constitution — In  granting  an  injunction  order  to  restrain 

it,   the    court   should    not    recite    that  the   captain    of   police  acted 

maliciously. 

Upon  an  appeal  from  an  order  granting  an  injunction  pendente  lite,  made 

in  an  action  brought  against  the  defendant  individually  and  as  a  police 

captain  of  the  city  of  New  York  to  restrain  him  from  persisting  in  an 

alleged  continuing  trespass  on  the  plaintiff's  property,  it  appeared  that 

the  plaintiff  conducted  a  duly  licensed  saloon  on  the  ground  floor  of  certain 

premises  in  the  city  of  New  York;  that  on  the  second  floor  of  the  building 

were  two  rooms,  one  of  which  the  plaintiff  occupied  as  a  restaurant  and 

the  other  of  which  he  rented  to  certain  butchers  as  a  clothes  room;  that 

there  was  also  located  on  the  second  floor  of  the  building  a  third  room 

which  was  occupied  by  an  incorporated  social  club;  that  access  to  the 

second  floor  was  gained  by  a  stairway  located  at  the  side  of  the  saloon. 

It  further  appeared  that  the  defendant,  who  knew  that  certain  men 
whom  he  suspected  of  being  common  gamblers  were  members  of  the  club, 
and  who  believed  that  they  intended  to  conduct  a  gambling  place  on  the 
club  premises,  stationed  two  oflicers  in  citizens'  clothing  on  the  plaintiff's 
premises;  that  one  of  them  took  his  post  in  the  plaintiff's  saloon  and  the 
other  upstairs,  sometimes  within  and  sometimes  without  the  plaintiff's 
restaurant;  that  the  continued  presence  of  the  police  oflicers  in  and  upon 
the  plaintiff's  premises  seriously  damaged  the  plaintiff's  business;  that 
upon  the  plaintiff's  protesting  against  the  presence  of  the  officers,  the 
defendant  replied  that  he  would  not  desist  until  he  had  driven  the  sus- 
pected gamblers  from  his  precinct. 

The  plaintiff  was  not  a  member  of  the  club  and  had  nothing  to  do  with 
it,  and  was  not  interested  in  the  premises  which  it  occupied,  either  as 
owner  or  proprietor,  or  in  any  other  way.  It  was  not  suggested  or 
intimated  that  the  plaintiff  had  ever  in  any  way,  either  on  his  premises 
or  in  the  room  occupied  by  the  club,  committed  or  attempted  to  commit  a 
crime;  nor  did  it  appear  that  the  room  occupied  by  the  club  had,  prior  to 
such  occupation,  ever  been  used  for  an  immoral  purpose  or  that  it  was 
being  so  used  by  the  club. 

Held,  that  the  order  granting  the  injunction  pendente  lite  should  be 
affirmed ; 

That  the  power  of  a  court  of  equity  to  restrain  a  continuing  trespass 
may  be  invoked  to  restrain  public  officers  from  performing  act.s  in  the  dis- 
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charge  of  their  duties  which  come  within  the  nature  of  a  trespass  tending 
to  the  irreparable  injury  of  the  aggrieved  party; 

That  the  objection  that  the  plaintiff  had  an  adequate  remedy  at  law  was 
untenable;  that  the  mere  existence  of  the  continuing  trespass  was  quite 
sufficient  to  authorize  the  plaintiff  to  maintain  this  action,  and,  moreover, 
that  it  was  clear  that  the  injuries  to  the  plaintiff  would  be  irreparable  and 
that  he  had  no  adequate  remedy  at  law; 

That  the  defendant  could  not  justify  his  conduct  under  section  37  of  the 
Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1903,  chap. 
486)  which  declares  saloons  to  be  public  places  and  gives  to  police  officers 
the  right  to  inspect  them,  nor  under  section  315  of  the  charter  of  the  city 
of  New  York  (Laws  of  1901,  chap.  466)  which  makes  it  the  duty  of  police 
officers  to  "observe  and  inspect  all  places  of  public  amusement,  all  places 
of  business  having  excise  or  other  licenses  to  carry  on  any  business  *  *  * 
all  gambling  houses,  *  *  *  and  to  repress  and  restrain  all  unlawful  and 
disorderly  conduct  or  practices  therein"; 

That  it  was  not  the  intention  of  the  Legislature  when  conferring  such 
powers  on  police  officers  to  permit  them  to  permanently  occupy  the 
premises  of  an  individual; 

That  the  manner  in  which  police  officers  may  prevent  crime  is  pointed 
out  by  statute,  and  should  not  be  extended  so  as  to  interfere  with  the 
constitutional  guaranty  that  "the  right  of  the  people  to  be  secure  in  their 
persons,  houses,  paper  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated,"  and  that  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law: 

That  a  clause  in  the  order  granting  the  injunction  pendente  lite,  stating 
that  it  satisfactorily  appeared  to  the  court  that  the  defendant  had  acted 
maliciously  and  oppressively  toward  the  plaintiff,  should  be  stricken  there- 
from as  the  court  should  not,  when  granting  a  provisional  remedy,  declare, 
as  a  matter  of  fact,  that  an  officer  had  been  guilty  of  a  crime. 

Appeal  by  the  defendant,  Joseph  Burns,  individually,  and  as 
captain  of  the  second  police  precinct  of  the  police  department  of 
the  city  of  New  York,  from  an  order  of  the  Supreme  Court,  made 
at  the  Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  16th  day  of  July,  1904,  con- 
tinuing a  temporary  injunction  pendente  lite. 

James  D.  Bell'[John  J.  Delany,  with  him  on  the  brief],  for  the 
appellant. 

Louis  H.  Reynolds  and  Ira  Leo  Bamberger,  for  the  respondent. 

Hooker,  J.:  This  is  an  action  against  the  defendant  Burns, 
individually,  and  as  captain  of  the  second  police  precinct 
of  the  police  department  of  the  city  of  New  York,  for  injunctive 
relief  decreeing  that  the  defendant  be  restrained  from  a  continu- 
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ing  trespass  on  the  plaintiff's  property.  A  motion  was  made  at 
Special  Term  for  a  temporary  injunction  against  the  defendant 
in  the  tenor  of  the  demand  for  relief  in  the  complaint,  and  from 
an  order  granting  such  an  injunction  pendente  lite  the  defendant 
appeals. 

The  plaintiff  is  duly  licensed  to  conduct  a  saloon  at  No.  193 
Washington  street  in  the  borough  of  Manhattan,  city  of  New 
York,  and  had  been  conducting  that  business  for  some  time  prior 
to  the  commencement  by  the  defendant  of  the  unlawful  acts  of 
which  he  complains.  The  saloon  proper  occupies  the  ground 
floor,  and  the  plaintiff  has  two  rooms  on  the  second  floor,  one  of 
which  is  used  in  his  restaurant  business,  where,  as  appears  from 
the  affidavits,  he  has  been  in  the  habit  of  serving  meals  to  both 
men  and  women.  The  other  of  the  two  rooms  upstairs  is  used  as 
a  clothes  room  for  butchers,  occupied  at  the  Washington  Market, 
opposite  the  premises  of  the  plaintiff.  These]  butchers  are  cus- 
tomers of  the  plaintiff,  and  rent  from  him  the  use  of  this  room. 
Access  to  the  second  floor  is  gained  by  means  of  a  stairway  at 
the  side  of  the  saloon,  and  upon  the  second  floor  there  is  a  third 
room  occupied  by  the  Sunny  Brook  Pleasure  Club,  which  seems 
to  be  an  incorporated  social  club.  It  is  undisputed  that  the  plaintiff 
is  not  a  member  of  the  club,  has  nothing  to  do  with  it,  and  is  not 
interested  as  owner  or  proprietor  or  in  any  other  way  with  the 
premises  it  occupies.  Suspecting  that  gambling  was  being  prac- 
ticed or  would  be  indulged  in  by  visitors  at  the  club  rooms,  the 
defendant,  as  captain  of  police  of  the  precinct,  on  or  about  the 
1st  day  of  February,  1904,  stationed  two  police  officers  in  citizens' 
clothing  on  the  plaintiff's  premises.  One  took  his  post  in  the 
plaintiff's  saloon  and  the  other  upstairs,  sometimes  within  and 
sometimes  without  the  plaintiff's  eating  room.  They  assigned  as 
the  reason  of  their  being  there,  that  the  defendant  had  directed 
them  to  post  themselves  there  for  the  purpose  of  preventing 
gambling  on  the  premises,  and  though  many  times  requested  by 
the  plaintiff  to  quit  the  premises  unless  they  had  business  to 
transact,  refused  to  go.  Officers  were  kept  there  daily  from  noon 
until  about  midnight.  The  plaintiff  and  his  attorney  protested  to 
the  defendant  against  the  continuance  of  the  presence  of  the 
officers  upon  the  premises,  and  were  met  with  the  explanation  that 
the  defendant  would  not  desist  until  he  had  driven  Matthew  and 
Thomas  Stripp  out  of  his  precinct.  It  appears  that  the  Stripp 
brothers  and  one  Cavanagh  were  members  of  the  club,  and  the 
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defendant  suspected  them  of  running  a  gambling  room  on  the 
second  Uoor  of  the  building  where  the  plaintiff  maintained  his 
saloon.  They  frequently  patronized  the  plaintiff's  restaurant  and 
his  bar.  The  defendant  further  said  to  the  plaintiff  and  his 
attorney  that  it  would  do  them  no  good  to  protest,  and  that  as 
long  as  the  plaintiff  did  business  in  his  precinct  he  proposed  to 
make  him  trouble,  and  said :  "  You  will  have  a  whole  lot  of 
trouble,  too."  From  the  plaintiff's  showing  it  appears  that  the 
defendant  stated  to  plaintiff's  counsel  at  this  interview :  ''  Why, 
Mr.  Reynolds,  it  is  simply  a  farce  to  come  here  and  ask  me  to 
stop  it;  I  will  do  nothing  of  the  kind;  I  propose  to  keep  them 
(the  officers)  there  until  I  have  driven  this  man  (plaintiff)  out  of 
business  in  my  precinct ;  he  must  get  rid  of  those  people  ( Stripp 
and  Cavanagh)  before  I  will  let  him  alone."  It  is  alleged,  and 
appears  satisfactory  from  the  proof  offered  in  support  of  the 
motion,  that  the  continued  presence  of  the  police  officers  in  and 
upon  the  plaintiff's  premises  tended  to  and  had  already  deprived 
the  plaintiff  of  the  enjoyment  of  the  full  measure  of  business 
which  he  had  attracted  before  the  officers  were  posted;  that  the 
officers  would  not  allow  the  butchers  to  use  their  wardrobe,  and 
that  many  of  his  former  customers  were  deterred  from  patroniz- 
iDg  his  eating  room  on  the  second  floor. 

The  plaintiff's  action  is,  in  nature,  to  restrain  a  continuing 
trespass.  That  equity  will  lend  its  aid  in  such  behalf  cannot  be 
doubted  (Mohawk  &  Hudson  R.  B.  Go.  v.  Artcher,  6  Paige,  83)  , 
and  this  branch  of  equity  jurisprudence  has  been  held  property 
applicable  to  restrain  public  officers  from  performing  acts  in  the 
discharge  of  their  duties  which  seemed  to  come  within  the  nature 
of  trespass  tending  to  the  irreparable  injury  of  the  aggrieved 
party.  {People  v.  Canal  Board  of  N.  Y.,  55  N.  Y.  390 ;  People  ex 
rel.  Negus  v.  Dwyer,  90  id.  402 ;  Tribune  Assn.  v.  Sun  Printing  & 
Pub.  Assn.,  7  Hun,  175.) 

The  appellant's  contention  that  this  action  should  not  lie  for 
the  reason  that  the  plaintiff  will  have  an  adequate  remedy  at  law 
when  his  business  is  finally  wiped  out,  should  not  prevail.  The 
mere  fact  of  a  continuing  trespass,  if  without  legal  authority  and 
contrary  to  the  wishes  of  the  plaintiff,  is  quite  sufficient  to  author- 
ize the  maintenance  of  the  action.  But  further  than  that,  it  is 
difficult  to  comprehend  how  the  plaintiff  can  ultimately  show  the 
extent  of  his  damages.  It  is  clear  that  the  injury  to  him  will  be 
irreparable,  and  we  are  convinced  that  he  has  no  adequate  remedy 
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at  law.  He  may  sue  for  the  trespass,  it  is  true,  but  meanwhile  his 
business  is  being  ruined,  if  his  statements  are  to  be  believed,  and 
the  court  below  has  evidently  put  greater  faith  in  his  version  of 
the  few  disputed  questions  presented  by  the  affidavits. 

There  is  nothing  in  the  papers  more  than  the  suggestion  of  a 
suspicion  that  the  law  has  ever  been  violated  in  the  room  occupied 
by  the  Sunny  Brook  Pleasure  Club,  and  what  statements  there 
are  in  the  affidavits  are  not  worthy  the  name  of  proof.  Above  all 
that,  it  is  not  suggested  or  intimated  that  the  plaintiff  has  ever 
in  any  way,  either  on  his  premises  or  in  the  room  occupied  by  the 
club,  committed  a  crime  or  attempted  to  do  so.  His  worst  fault 
is  he  has  allowed  two  or  three  characters,  who  seem  to  be  sus- 
pected by  the  police,  to  enter  his  place  of  business.  It  is  true 
that  section  37  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as 
amd.  by, Laws  of  1903,  chap.  486)  declares  that  places  where 
liquors  are  sold,  by  reason  of  liquor  tax  certificates,  are  public 
places,  and  gives  to  police  officers  the  right  to  inspect  them ;  and 
it  is  true  that  section  315  of  the  charter  of  the  city  of  New  York 
(Laws  of  1901,  chap.  466)  makes  it  the  duty  of  police  officers  to 
"  observe  and  inspect  all  places  of  public  amusement,  all  places 
of  business  having  excise  or  other  licenses  to  carry  on  any  busi- 
ness; *  *  *  all  gambling-houses,  *  *  *  and  to  repres,\ 
and  restrain  all  unlawful  and  disorderly  conduct  or  practices 
therein ; "  and  it  is  by  said  section  of  the  charter  further  made 
their  duty  to  enforce  and  prevent  the  violation  of  all  laws  and 
ordinances  in  force  in  the  city  of  New  York.  The  authority  care- 
fully to  observe  and  inspect  gambling  houses  and  other  places  is 
widely  different  from  an  imagined  authority  to  occupy  such 
premises ;  and  the  defendant's  conduct  in  respect  to  the  plaintiff's 
premises  has  amounted  to  nothing  less  than  an  occupation.  Nor 
was  it  the  intention  of  the  Legislature  to  permit,  under  guise  of 
such  granted  power,  anything  approaching  permanent  occupation, 
nor  can  the  defendant  justify  his  act  by  relying  upon  the  direction 
of  the  charter  that  it  is  the  duty  of  the  police  to  prevent  crime. 
The  manner  in  which  the  members  of  the  police  department  may 
do  this  is  that  pointed  out  by  the  different  statutes  treating  of  its 
duties  and  the  manner  of  coping  with  crime,  and  should  not  be 
extended  so  as  to  interfere  with  the  constitutional  guaranty  that 
"the  right  of  the  people  to  be  secure  in  their  persons,  houses, 
paper  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated"  (U.  S.  Const.  4th  amendt),  and  the  guar 
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anty  that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law  (State  Const,  art.  1,  §  6).  Were  the 
views  of  the  defendant  correct  in  relation  to  what  his  rights  and 
privileges  are  to  enforce  and  prevent  the  violation  of  the  law,  the 
argument  carried  to  a  logical  conclusion  would  warrant  the  filling 
of  every  resort,  evil  or  otherwise,  of  every  place  of  business  where 
opportunity  was  offered  to  commit  crime,  in  every  section  of  the 
city  where  it  would  be  possible  to  do  so,  even  though  such  places 
were  private  property,  with  paid  public  agents,  and  require  them 
to  remain  there  as  mentors  of  the  public  morals. 

The  case  of  Weiss  v.  Herlihy  (23  App.  Div.  608)  is  in  many 
respects  similar  to  the  one  in  hand.  There  the  defendant  had  sta- 
tioned police  officers  in  a  restaurant,  ostensibly  to  prevent  gambl- 
ing therein,  and  the  first  department  by  a  divided  court  refused  to 
reverse  an  order  denying  plaintiff's  motion  for  an  injunction 
pendente  lite.  It  seems  from  the  prevailing  opinion  in  that  case 
ihat  it  had  been  established  with  some  reasonable  degree  of  cer- 
tainty that  the  premises  occupied  by  the  plaintiff  were  those  where 
common  gambling  had  been  indulged  in,  and  the  majority  of  the 
court  seemed  to  be  of  the  opinion  that  because  the  plaintiff's  place 
had  been  a  common  gambling  house  the  defendant  as  captain  of 
the  police  was  within  his  rights  and  privileges  and  in  the  perform- 
ance of  his  duties  in  attempting  to  prevent  further  violations  of 
law  at  that  place.  The  record  here  discloses  no  evidence  of  that 
character,  however,  and  no  suggestion  appears  that  the  room 
occupied  by  the  club  was,  prior  to  the  advent  of  Cavanagh  and  the 
Stripp  brothers,  ever  used  for  any  purpose  of  an  immoral  nature. 
Practically  the  only  excuse  the  defendant  offers  for  his  conduct 
was  that  he  suspected  these  men  of  being  common  gamblers,  knew 
they  were  members  of  this  club ;  that  they  had  recently  abandoned 
old  premises  where  they  were  supposed  to  have  conducted  a 
gambling  place,  aud  the  inference  was  that  they  had  transferred  it 
to  this  club  room.  The  case  also  differs  in  this,  that  the  plaintiff 
there  appeared  to  be  somewhat  of  a  notorious  character  himself, 
and  had  been  convicted  of  crime  theretofore.  There  is  no  warrant- 
able aspersion  cast  upon  the  reputation  of  the  plaintiff  in  this 
case;  and  even  were  the  rule,  as  adopted  by  the  majority  of  the 
court  in  the  Weiss  case,  to  prevail,  no  circumstances  are  disclosed 
which  under  the  doctrine  there  announced  would  have  authorized 
the  defendant  to  indulge  in  his  continuing  trespass  upon  the  plain- 
tiff's premises. 
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The  view  taken  leads  to  the  conclusion  that  the  preliminary 
injunction  granted  in  this  case  was  properly  continued  during  the 
pendency  of  the  action.  A  majority  of  my  associates,  however,  are 
of  the  opinion  that  the  order  under  review  goes  too  far  in  its 
recitals  which  declare,  among  other  things,  that  the  defendant,  a 
police  captain,  has  acted  maliciously  and  oppressively  toward  the 
plaintiff.  It  seems  to  them  that  the  court  ought  not,  in  awarding 
a  provisional  remedy,  to  declare  as  a  matter  of  fact  that  an  officer 
has  been  guilty  of  a  crime,  and  oppression  is  a  misdemeanor  under 
section  556  of  the  Penal  Code.  The  order  to  be  entered  upon  our 
decision,  therefore,  while  affirming  the  order  appealed  from,  so 
far  as  it  continues  the  injunction,  will  modify  the  same  by  striking 
out  the  recitals  declaring  that  it  satisfactorily  appears  to  the 
court  that  the  defendant  has  acted  maliciously  and  oppressively. 
It  is  enough  to  warrant  the  injunction  and  its  continuance  that 
it  appears  that  the  acts  sought  to  be  restrained  constitute  a  con- 
tinuing trespass. 

Hieschbeeg,  P.  J.,  Bartlett,  Woodward  and  Jenks,  JJ., 
concurred. 

Order  modified  by  striking  out  all  allegations  charging  the 
defendant  with  oppression,  and  as  modified  affirmed,  without  costs. 


Third      Appellate       Department,       January      Term,       1905.       Reported. 

101  App.  Div.  265. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Fred 
Kastnee,  Appellant. 

Sale  of  Malt  Rose — Proof,  by  a  chemist  for  the  prosecution,  of  the  analyses 
of  Malt   Rose  alleged  to    have    been    sold — When    it   may  be  con- 
troverted by  proof  of  the  analyses,  made  on  behalf  of  the  defendant, 
of  other  samples. 
Upon    the    trial    of    a    person    charged    with    the   offense   of   selling 
intoxicating  liquor  without  a  liquor  tax  certificate,  the  witnesses  for  the 
prosecution  testified  that  on  September  22,  1»03,  they  went  into  a  place 
where  the  defendant  was  tending  bar,  and  that  the  defendant  there  sold 
and  delivered  to  each  of  them  a  glassful  of  a  drink  called  Malt  Rose,  of 
which  they  drank  part;  that  while  the  defendant  was  momentarily  in  an 
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adjoining  room  one  of  the  witnesses  placed  a  portion  of  the  contents  of 
his  glass  in  a  bottle;  that  the  same  evening  they  took  the  bottle  to  one 
Cann  and  left  it  with  him.  Cann  testified  that  he  took  the  bottle  and 
contents  to  one  Priest,  a  chemist,  and  left  it  with  him  for  analysis.  Priest 
testified  that  he  analyzed  the  contents  of  the  bottle  and  found  that  it 
contained  about  five  and  forty-three  one-hundredths  per  cent,  of  alcohol. 

The  defendant  admitted  selling  each  of  the  witnesses  a  glass  of  Malt 
Rose,  but  denied  that  either  of  them  had  put  any  portion  of  his  drink 
into  a  bottle,  and  also  denied  that  he  was  absent  from  the  bar  while  they 
were  there.  The  defendant's  counsel  called  a  chemist  and  proved  by  him 
ihat  on  January  14,  1904,  he  obtained  from  the  defendant's  place  a  sample 
of  Malt  Rose  for  the  purpose  of  analysis;  that  on  several  occasions  prior 
to  that  date,  one  of  them  being  October  ninth,  he  had  analyzed  the  liquor 
commonly  called  and  sold  as  Malt  Rose.  The  defendant's  counsel  then 
anked  the  witness  what  the  analysis  showed,  stating  that  he  proposed  to 
connect  it  and  show  that  it  was  the  same  kind  of  liquor  that  was  sold  to 
the  People's  witnesses.  The  court  refused  to  admit  the  evidence,  stating 
that  the  defendant  could  not  "prove  any  analysis  of  liquor  obtained,  in 
January  as  bearing  on  liquor  in  September." 

It  appeared  that  Malt  Rose  was  a  known  article  of  commerce,  and  the 
evidence  indicated  that  it  was  made  from  some  definite  receipt  or  formula. 

Held,  that  the  exclusion  of  the  testimony  of  the  defendant's  chemist 
constituted  error  requiring  the  reversal  of  a  judgment  of  conviction; 

That  the  defendant's  chemist  should  have  been  allowed  to  testify  what 
he  found  the  liquor  to  consist  of; 

That  if  the  different  analyses  made  by  him  varied  so  much  that  it  was 
plain  that  the  specimen  procured  in  January  was  no  criterion  of  what  the 
specimen  in  September  contained,  they  would  be  ineffective  to  discredit 
the  analysis  made  by  the  People's  chemist,  or  to  discredit  the  claim  that 
the  latter  chemist  had  received  a  portion  of  what  the  defendant  sold; 

That  if  the  various  analyses  made  by  the  defendant's  chemist  showed 
that  the  constituents  in  the  samples  used  were  the  same  or  substantially 
so,  the  defendant  had  a  right  to  prove  the  analysis  of  a  brand  similar  to 
that  which  he  testified  he  had  sold,  as  tending  to  discredit  either  the 
accuracy  of  the  analysis  made  by  the  People's  expert  or  the  truthfulness 
of  the  People's  claim  that  the  latter  expert  had  analyzed  the  same  drink 
that  the  defendant  sold. 

Per  Parker,  P.  J.,  and  Houghton,  J.;  Smith,  Chase  and  Chester,  J  J., 
concurred  in  result. 

Appeal  by  the  defendant,  Fred  Kastner,  from  a  judgment  of  the 
County  Court  of  St.  Lawrence  county,  entered  in  the  office  of  the 
clerk  of  the  county  of  St.  Lawrence  on  the  28th  day  of  January, 
1904,  upon  the  verdict  of  a  jury,  convicting  the  defendant  of  the 
crime  of  violating  section  31  of  the  Liquor  Tax  Law  (Laws  of 
1896,  chap.  112,  as  amended  by  Laws  of  1903,  chap.  486)  in  selling 
liquor  without  a  liquor  tax  certificate,  and  also  from  an  ordei 
denying  the  defendant's  motion  for  a  new  trial. 
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Theodore  H.  Swift,  for  the  appellant. 
Clarence  S.  Ferris,  for  the  respondent. 

Parker,  P.  J. :  The  People's  witnesses,  Beach  and  Roach, 
testify  that  they  went  into  the  barroom  on  September  22,  1903, 
where  the  defendant  was  tending,  and  asked  what  the  defendant 
was  selling  there;  that  the  defendant  replied  that  he  sold  soft 
drinks,  naming  some,  and  among  them  a  drink  called  "Malt  Rose." 
The  witnesses  asked  for  the  latter  drink,  and  a  glassfull  was 
poured  out  for  each ;  that  they  drank  part,  and  that  Beach  put  a 
part  from  his  glass  into  a  small  bottle  he  had  there.  This  change 
from  glass  to  bottle  was  made  while  the  defendant  had  for  a 
moment  stepped  into  an  adjoining  billiard  room  that  was  also 
under  his  charge.  They  then  paid  for  the  drinks  and  went  away. 
That  same  evening  they  took  the  bottle  to  one  J.  L.  Cann,  and 
left  it  with  him.  Cann  testified  that  he  took  the  bottle  and 
contents  the  next  day  to  Prof.  Priest  of  Canton,  and  left  it  with 
him  for  analysis.  Prof.  Priest,  a  chemist,  testified  that  he 
analyzed  it  and  found  that  it  contained  about  five  and  forty-three 
one-hundredths  per  cent  of  alcohol. 

This  was  substantially  the  case  made  against  the  defendant. 

The  defendant  testified  that  the  witnesses  asked  for  the  "Malt 
Rose,"  and  that  he  sold  and  delivered  to  each  a  glass  thereof ;  that 
each  drank  part,  and  he  threw  away  what  was  left,  washed  the 
glasses  and  put  them  away.  He  denies  emphatically  that  either 
of  the  men  put  any  of  his  drink  into  a  bottle  or  carried  any  of  it 
away,  and  he  denies,  that  he  was  called  from  the  bar  while  they 
were  there.  He,  and  also  one  of  the  proprietors  of  the  hotel, 
testifies  that  at  that  time  there  was  no  lager  beer  at  the  hotel. 

During  the  trial  the  defendant's  counsel  called  Prof.  Williams, 
a  chemist,  and  proved  by  him  that  on  January  14,  1904,  he 
obtained  a  sample  of  Malt  Rose  from  the  Albion  House  bar  for 
the  purpose  of  analysis.  He  also  testified  that  on  several  occasions 
prior  to  that  date,  one  of  them  being  October  ninth,  he  had 
analyzed  the  liquor  commonly  called  and  sold  as  "Malt  Rose." 
Defendant's  counsel  then  asked  the  witness  what  the  analysis 
showed.  This  evidence  was  objected  to  and  excluded  under  the 
defendant's  exception.  The  defendant  then  stated  that  he  pro- 
posed to  connect  it  and  show  it  was  the  same  kind  of  Malt  Rose, 
and  was  the  same  thing  that  was  sold  to  those  two  witnesses,  to 
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which  the  court  replied  that  he  could  nof'prove  any  analysis  of 
liquor  obtained  in  January  as  bearing  on  liquor  in  September." 
It  also  appears  from  a  further  discussion  of  its  admissibility,  at 
folios  111  and  112  of  the  appeal  book,  that  the  court  considered 
it  not  pertinent  to  any  issue  that  was  really  in  the  case,  for  the 
reason  that,  inasmuch  as  the  defendant  denied  specifically  that 
any  of  the  liquor  that  he  sold  was  ever  carried  away  by  Beach 
and  Eoach,  none  could  have  been  analyzed  by  Prof.  Priest.  The 
trial  court  substantially  held  that  unless  some  of  the  liquor  sold 
be  defendant  had  been  taken  away  by  Beach  there  was  no  proof 
of  what  that  liquor  was,  and  hence  no  violation  of  the  law  was 
shown.  But  that  if  defendant's  statement  was  wrong  in  this 
particular,  and  some  of  the  liquor  was  taken  to  Prof.  Priest  and 
analyzed  by  him,  a  comparison  of  such  analysis  with  others  was 
irrelevant  because  defendant's  counsel  did  not  criticise  the 
accuracy  of  that  of  Prof.  Priest.  That  the  question  was  really 
narrowed  down  to  whether  a  part  of  what  defendant  sold  was 
carried  away,  and  the  case  was  left  to  the  jury  entirely  upon  that 
theory.  But  the  one  question  was  submitted  to  the  jury,  and  the 
defendant's  guilt  or  innocence  was  made  to  depend  upon  it. 

But  it  seems  to  me  that  there  was  a  further  question  presented 
by  the  evidence.  The  plaintiff's  witnesses  testify  that  they  asked 
the  defendant  to  give  them  "Malt  Bose,"  and  the  defendant 
testified  that  he  did  so.  Concede  that  some  of  that  very  drink  was 
thereupon  delivered  to  Prof.  Priest,  whether  or  not  it  was 
correctly  analyzed  and  showed  five  and  forty-three  one-hundredths 
per  cent,  of  alcohol  is  still  a  question  to  be  determined.  The 
defendant's  counsel  did  not  concede  that  if  the  drink  which  the 
defendant  sold  was  the  one  that  Prof.  Priest  analyzed,  it  was  a 
correct  analysis.  His  statement  that  he  could  not  dispute  Prof. 
Priest's  analysis  was  because  he  had  no  satisfactory  proof  of 
where  that  liquor  came  from.  But  he  insisted  that  if  it  was  the 
drink  that  the  defendant  sold,  viz.,  "Malt  Rose,"  it  did  not  contain 
alcohol  enough  to  render  its  sale  a  violation  of  the  law.  He  asked, 
therefore,  to  show  what  an  analysis  of  the  drink  "Malt  Rose" 
showed  it  to  be  composed  of. 

It  sufficiently  appears,  I  think,  that  there  is  such  a  drink  sold 
in  the  market  under  that  name;  and  from  what  Prof.  Williams 
testified,  it  is  fair  to  infer  that  it  is  made  from  some  definite 
receipt  or  formula.  He  had  analyzed  it  several  times,  and  speaks 
of  it  as  a  known  article  of  commerce.    It  also  appears  elsewhere 
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in  the  case  that  it  was  such  an  article  of  commerce.  Under  such 
circumstances,  he  should  have  been  allowed  to  testify  what  he 
found  it  to  consist  of.  If  his  different  analyses  varied  so  much 
that  it  was  plain  that  a  specimen  procured  in  January  was  no 
criterion  of  what  a  specimen  in  September  would  contain,  then 
they  would  be  ineffective  to  discredit  Prof.  Priest's  analysis,  or  to 
discredit  the  claim  that  he  had  received  a  portion  of  what  the 
defendant  sold.  But  if  various  analyses"  showed  that  the 
constituents  in  the  samples  used  were  the  same  or  substantially 
so  I  am  of  the  opinion  that  the  defendant  had  the  right  to  prove 
the  analysis  of  a  brand  similar  to  that  which  he  testified  he  sold 
as  tending  to  discredit  either  the  accuracy  of  Prof.  Priest's 
analysis  or  the  truthfulness  of  the  People's  claim  that  he  had 
analyzed  the  same  drink  that  the  defendant  sold. 

The  defendant  claims  that  what  he  sold  the  People's  witnesses 
was  "Malt  Rose"  and  that  it  was  an  inoffensive  drink  containing 
very  little,  if  any,  alcohol.  It  seems  to  me  he  had  the  right  tc 
prove  both  of  these  facts.  He  might  prove  the  first  by  his  own 
oath,  but  still  he  might  be  short  of  a  defense  until  it  appeared 
what  the  drink  consisted  of.  The  evidence  which  he  offered  to 
prove  this  latter  fact  might  have  established  it,  and  it  was,  there 
fore  error  to  exclude  it. 

For  this  reason  the  judgment  should  be  reversed  and  a  new 
trial  should  be  ordered. 

All  concurred;  Smith,  Chase  and  Chester,  J  J.,  in  result. 

Judgment  of  conviction  reversed  and  new  trial  ordered. 


Supreme  Court,  Broome  Trial  Term,  February,  1905.  Unreported. 

Joseph  D.  Kennedy,  v.  David  C.  Warner,  Individually  and  as= 
Town  Clerk  of  the  Town  of  Union,  Broome  County,  New  York 
State,  Patrick  W.  Cullinan  as  State  Commissioner  of  Excise 
of  the  State  of  New  York,  David  B.  King  as  County  Treasurer 
of  the  County  of  Broome,  and  the  Town  of  Union. 

Sewell,  J.:     The  plaintiff  is  the,  owner  of  a  building  in  the 
town  of  Union,  built  and  used  for  the  purposes  of  a  saloon  and 
33 


614  Decisions  Relating  to 

restaurant.  On  the  1st  day  of  June,  1903,  he  leased  it  for  a  term 
of  five  years,  conditioned,  that  if  it  should  be  voted  during  said 
term  that  the  traffic  in  liquors  should  not  be  carried  on,  or  if  the 
county  treasurer  should  refuse  to  issue  a  liquor  tax  certificate  so 
that  the  tenant  could  not  legally  carry  on  the  traffic  at  that  place, 
the  tenant  might  terminate  the  lease. 

At  the  regular  town  meeting  held  in  the  town  of  Union,  in 
November,  1902,  the  four  questions  specified  in  section  16  of  the 
Liquor  Tax  Law  were  submitted  to  the  electors  of  the  town  and 
a  majority  voted  in  favor  of  issuing  certificates  for  selling  liquor 
to  be  drunk  on  the  premises  where  sold.  Two  certificates  were 
thereafter  issued  to  plaintiff's  tenant,  the  first  for  a  term  ending 
April  30,  1904,  and  the  other  for  a  term  that  will  end  April  30, 
1905. 

More  than  twenty  days  before  the  biennial  town  meeting  held, 
at  the  time  of  the  general  election  in  the  town  of  Union,  on  the 
8th  day  of  November,  1904,  a  petition  was  filed  with  the  town 
clerk  signed  by  one  hundred  and  seven  persons  which  were  two 
more  than  ten  per  centum  of  the  electors  at  the  next  preceding 
general  election. 

This  petition  was  acknowledged  by  only  ninety-eight  of  the  per- 
sons who  signed  it.  Attached  to  and  filed  with  it  was  another 
petition,  which,  it  is  claimed,  was  signed  by  one  hundred  and 
three  electors  residing  in  the  village  of  Lestershire  of  the  town 
of  Union.  This  petition  is  not  a  copy  of  the  other.  It  does  not 
contain  a  request  for  the  submission  of  the  second  question  pro- 
vided by  the  statute,  and  the  other  questions  are  therein  referred 
to  as  provisions  of  section  eleven  of  the  Liquor  Tax  Law. 

There  is  nothing  indorsed  upon  or  attached  to  this  petition 
which  can  be  called  an  acknowledgment.  There  is  no  certificate 
stating  that  the  signers  of  the  petition  or  any  of  them  personally 
appeared  before  a  notary  or  other  officer;  that  he  knew  them  to 
be  the  persons  described  in  and  who  executed  the  instrument  or 
that  they  acknowledged  that  they  executed  the  same. 

Immediately  under  the  name  of  one  of  the  signers  which  is 
separated  from  the  fifty-six  names  preceding  it,  by  a  considerable 
space,  are  the  words  "  Subscribed  and  sworn  to  before  me  this 
7th  day  of  October,  1904,  Wallace  Thompson,  Notary  Public,"  and 
these  words  are  repeated  after  other  signatures  to  the  petition. 

It  appears  that  the  town  clerk  relied  upon  these  petitions  and 
caused  to  be  printed  and  posted  notices  of  the  fact  that  the  four 


Liquor  Tax  Law  515 


local  option  questions  would  be  voted  on  at  the  next  town  meet- 
ing, and  they  were  submitted  and  voted  upon  and  resulted  in  the 
negative  with  respect  to  authorizing  the  sale  of  liquor  to  be 
drunk  on  the  premises  where  sold. 

It  is  claimed  by  the  plaintiff  that  there  was  no  power  in  the 
town  meeting  to  pass  upon  any  of  these  questions,  and  that  the 
vote  was  ineffective  and  void  for  the  reason  that  the  petitions  were 
not  signed  and  acknowledged  by  the  requisite  number  of  voters. 

The  town  having  at  the  biennial  town  meeting  in  1902,  decided 
in  favor  of  issuing  liquor  tax  certificates,  another  vote  could  not 
be  taken,  which  might  deprive  any  person  of  the  rights  secured 
by  the  statute,  unless  it  was  requested  in  the  manner  provided 
by  the  statute.  By  section  16  of  the  Liquor  Tax  Law,  the  ques- 
tions are  to  be  submitted,  "  provided  the  electors  of  the  town  to 
the  number  of  ten  per  centum  of  the  votes  cast  at  the  next  preced- 
ing general  election  shall  request  such  submission  by  written 
petition,  signed  and  acknowledged  by  said  electors  before  a  notary 
public  or  other  officer  authorized  to  take  acknowledgment  or 
administer  oaths." 

It  is  to  be  observed  that  this  section  makes  the  filing  of  a 
petition,  signed  and  acknowledged  by  the  requisite  number  of 
electors,  a  condition  precedent  to  a  valid  submission.  It  makes 
the  acknowledgment  of  the  petition  as  essential  as  the  signing. 
It  requires  both.  Without  a  petition  signed  and  acknowledged 
the  town  officers  have  no  right  to  submit  the  questions  to  the  town 
meeting  and  the  electors  have  no  power  to  pass  upon  them. 
{Matter  of  Eggleston,  51  App.  Div.  38 ;  Matter  of  Krieger,  59  App. 
Div.  348.) 

The  statute  does  not  in  express  terms  require  that  the  petition 
shall  be  acknowledged  and  certified  in  the  manner  prescribed  by 
law  for  taking  and  certifying  the  acknowledgment  or  proof  of  a 
conveyance  of  real  property. 

That  was  not  necessary,  for  section  15  of  the  Statutory  Con- 
struction Law  provides  that  the  term  "  acknowledge "  or 
•■acknowledgment,"  when  used  with  reference  to  the  execution 
of  an  instrument  in  writing  other  than  a  deed  of  real  property, 
includes  an  acknowledgment  before  an  officer  authorized  to  take 
the  acknowledgment  or  proof  of  the  execution  of  a  deed  of  real 
property  to  entitle  it  to  be  recorded  in  a  county  clerk's  office,  and 
that  it  shall  be  certified  in  the  same  manner  as  such  acknowledg- 
ment or  proof  of  said  deed,  and  section  255  of  the  Keal  Property 
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Law  imposes  the  duty  upon  an  officer  taking  the  acknowledgment 
or  proof  of  a  conveyance  to  indorse  upon  or  attach  thereto,  a 
certificate  signed  by  himself,  stating  all  the  matters  required  to 
be  done,  known  or  proved  on  the  taking  of  such  acknowledgment 
or  proof. 

Obviously  the  requirement  as  to  the  acknowledgment  of  the 
petition  was  enacted  with  reference  to  these  provisions  as  well  as 
section  937  of  the  Code  of  Civil  Procedure,  which  provides  that 
any  instruments  except  a  promissory  note,  a  bill  of  exchange,  or 
last  will,  may  be  acknowledged  or  proven  and  certified  in  a  man- 
ner pursuant  to  law  for  taking  and  certifying  the  acknowledg- 
ment or  proof  of  a  conveyance  of  real  property,  and  that  the 
certificate  thus  taken  is  to  be  used  in  evidence  in  the  same  manner 
and  with  the  same  effect  as  if  the  instruments  were  conveyance  of 
real  property. 

There  does  not  appear  to  be  any  good  reason  for  discriminating 
between  a  petition  under  the  Liquor  Tax  Law  and  other  written 
instruments  in  regard  to  acknowledgment  for  the  purpose  of 
evidence,  and  there  can  be  no  doubt  that  the  Legislature  intended 
that  these  provisions  should  be  read  into  section  16  that  there 
might  be  some  proof  of  the  genuineness  of  the  signatures  to  the 
petition  and  of  the  other  facts  relating  to  its  execution  to  insure 
the  authenticity,  so  that  it  could  be  safely  acted  upon.  It  is 
manifest,  therefore,  that  in  the  absence  of  a  certificate  the  town 
clerk  is  not  authorized  to  give  notice  of  the  submission  of  the 
questions  and  the  electors  cannot  vote  upon  them. 

Independent  of  the  foregoing  it  is  difficult  to  see  how  this 
petition  can  be  held  to  be  valid  or  proper,  as  it  does  not  request 
the  submission  of  all  the  questions  provided  by  the  statute.  The 
Town  Law  provides  that  "  No  proposition  or  other  matter  than 
the  election  of  officers  shall  be  voted  upon  by  ballot  at  any  town 
meeting,"  unless  "  a  written  application  plainly  stating  the  ques- 
tion "  shall  be  filed  with  the  town  clerk  "  at  least  twenty  days 
before  the  town  meeting."  (Laws  of  1890,  chapter  560,  section 
34.) 

In  the  Matter  of  Getman  (28  Misc.  451),  the  petitioner  did  not 
request  the  submission  of  the  four  questions  provided  by  the 
statute  and  notwithstanding  this  defective  condition  the  town 
officers  prepared  ballots  for  the  submission  of  all  four  questions 
to  the  town  meeting  which  voted  upon  them  all  against  issuing 
certificates.    Judge  Hiscock  discussing  the  effect  of  such  a  peti- 
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tion  says,  "  There  was  not  the  slightest  authority  for  the  sub- 
mission of  or  vote  upon  question  No.  4,  because  it  was  entirely 
omitted  from  the  petition.  Neither,  in  my  judgment,  was  there 
any  authority  for  the  submission  of  the  questions  enumerated  in 
the  petition,  unless  accompanied  by  a  submission  of  the  others 
prescribed  by  the  statute.  Except  for  the  provisions  of  the 
statute,  there  was  no  power  in  the  town  meeting  to  pass  upon 
these  questions,  and  a  substantial  compliance  with  those  pro- 
visions was  necessary  to  give  it  jurisdiction.  There  was  not  in 
my  opinion  such  compliance." 

The  result  of  these  considerations  is  that  there  was  no  valid 
petition;  that  the  questions  were  not  properly  submitted  to  the 
town  meeting  and  that  the  vote  and  action  of  the  electors  were 
absolutely  void. 

If  I  am  correct  in  this  conclusion,  it  would  seem  that  the  plain- 
tiff is  entitled  to  relief  in  some  form. 

The  remedy,  however,  is  not  a  resubmission  at  a  special  town 
meeting,  neither  ,is  it  mandamus,  as  that  issues  to  compel  the 
performance  of  duties  which  should  have  been  performed  but 
which  have  been  neglected.  It  is  equally  clear  that  the  validity 
of  an  election  as  to  local  option  cannot  be  inquired  into  upon  a 
writ  of  certiorari. 

Notwithstanding  the  plaintiff  did  not  bring  this  action  in 
behalf  of  himself  and  all  others  interested,  I  think  this  court  has 
jurisdiction  to  restrain  the  defendants  from  proceeding  in  viola- 
tion of  law  and  to  the  prejudice  of  the  individual  rights  of  the 
plaintiff. 

Judgment  is  therefore  directed  in  favor  of  the  plaintiff  for  the 
relief  demanded  in  the  complaint,  without  costs. 


Supreme  Court,  Schenectady  Special  Term,  February,   1905.  Unreported. 

In  the  Matter  of  the  Petition  of  Walter  Wellman,  Will  A. 
Alexander,  Angelica  G.  Van  Wormer,  and  Catharine 
Flannigan,  for  an  Order  Eevoking  and  Cancelling  Liquor  Tax 
Certificate  No.  35,396,  Issued  to  Ernest  Blase. 

H.  T.  Kellogg,  J. :  Other  requirements  of  the  Liquor  Tax  Law 
being  complied  with,  a  statement  filed  under  section  17,  setting 
forth  compliance  with  the  provisions  of  that  section  compels  the 
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issuance  of  a  certificate  by  the  county  treasurer.  Since  the  act 
of  the  county  treasurer  in  issuing  is  merely  ministerial,  and  must 
be  performed  whenever  a  statement  on  its  face  correct  in  form 
and  substance,  however  false  in  fact,  is  filed,  the  representations 
therein  made  speak,  and  their  truth  or  falsity  is  to  be  judged, 
as  of  the  moment  of  filing,  for  that  is  the  moment  when  a  case 
is  made  and  a  right  accrues,  and  that  is  the  moment  as  of  when 
a  case  is  destroyed  and  the  right  is  lost.  If  a  statement  is  filed 
on  May  1st,  the  facts  therein  stated  must  be  true  on  May  1st 
That  is  the  day  when  the  statement  is  given  life  and  importance, 
and  becomes  a  representation  through  being  communicated.  A 
statement  executed  and  dated  April  1st,  although  true  then,  is  a 
false  statement  if  false  on  May  1st,  the  day  when  filed.  If  a 
statement  is  false  on  April  1st,  when  executed,  but  true  on  May 
1st,  when  filed,  since  it  speaks  as  of  May  1st  only,  its  prior  falsity 
would  be  unimportant  were  it  not  for  the  fact  that  the  statement 
to  be  sufficient  must  be  supported  by  an  oath.  If  sworn  to,  there- 
fore, on  April  1st,  when  false,  it  is  either  an  unverified  statement, 
because  there  is  no  oath  to  its  truth  on  May  1st  when  filed, 
that  being  the  date  from  which  it  speaks,  or  if  sufficient 
in  that  respect,  it  is  nevertheless  deficient  in  that  its  only  testi- 
monial support  is  an  oath,  false  when  made.  The  subsequently 
acquired  veracity  of  the  body  of  the  statement,  before  filing, 
cannot  purge  the  oath  of  its  falsity.  Falsely  sworn  to  on  April 
1st,  it  is  still  falsely  sworn  to  on  May  1st,  although  the  facts 
therein  stated  have  since  become  true.  These  two  principles 
therefore  seem  to  me  sound:  First:  The  statement  must  be  true 
as  to  facts  existing  on  the  day  of  filing.  Second :  It  must  be  sup- 
ported by  an  oath  which  was  true  when  made.  A  false  statement, 
or  a  true  statement  supported  by  a  false  oath,  calls  for  revocation. 
The  statement  in  this  case  was  filed  on  July  1st.  Granted  that 
it  correctly  stated  the  houses  within  two  hundred  feet  occupied 
exclusively  as  dwellings,  to  be  on  that  day  nine  in  number,  con- 
sents of  six  of  which  were  then  filed,  yet  the  statement  was 
executed  and  sworn  to  on  June  10th,  at  which  date  the  number 
of  houses  was  concededly  eight,  consents  for  only  five  of  which, 
or  less  than  two-thirds,  had  been  obtained.  The  ninth  house  was 
occupied  as  a  dwelling  for  the  first  time  on  July  1st  at  the  very 
earliest.  Only  by  the  consent  of  this  ninth  house  would  the 
certificate  holder  have  acquired  the  necessary  six.  The  statement 
may  have  been  true  when  filed. 
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The  only  proof  before  the  treasurer  that  it  was  true  was  an 
oath  made  on  June  10th,  which  was  concededly  false. 

The  statement  proper  was  without  veracious  testimonial  sup- 
port. Treating  the  oath  as  part  of  the  statement,  it  was  a  false 
statement,  and  revocation  should  follow. 

Moreover,  it  appears  to  me  that  the  weight  of  the  credible 
testimony  establishes  that  the  ninth  building,  916%  State  Street, 
was  first  occupied  on  July  2d.  Several  witnesses  give  positive 
evidence  to  that  effect.  The  testimony  of  witnesses  to  the  contrary, 
that  it  was  first  occupied  July  1st,  is  vague,  uncertain  and  un- 
reliable, being  largely  interested  evidence.  Thus  the  statement 
was  false  on  July  1st,  the  day  when  it  was  filed. 

It  is  apparent  that  916%  State  Street  is  not  occupied  in  good 
faith  as  a  dwelling.  It  was  originally  a  horse  barn.  Even  on 
July  1st,  and  for  three  weeks  thereafter,  all  cooking  had  to  be 
done  by  the  occupant  upon  a  stove  set  up  in  the  yard.  It  was 
a  building  owned  by  the  owner  of  916  State  Street,  for  which  the 
lessee  Blase  holds  a  certificate.  The  evidence  conclusively  estab- 
lishes that  the  motive  for  procuring  an  occupant  for  the  barn  in 
question,  and  fixing  over  the  barn  into  a  quasi-dwelling  house  was 
to  evade  the  statute,  and  obtain  rent  for  916  State  Street,  by 
procuring  for  a  prospective  tenant  the  right  to  sell  liquor.  This 
half  house,  half  barn,  with  beds  in  the  garret,  horse  stalls  on  the 
first  floor,  and  an  open-air  kitchen,  was  not  in  my  opinion  on 
July  1st,  1904,  occupied  exclusively  as  a  dwelling-house  within 
the  meaning  of  the  statute. 

For  all  these  reasons  the  certificate  of  Ernest  Blase  is  revoked, 
with  costs. 


Supreme  Court,  Chenango  Special  Term,  March,  1905.  Unreported. 

In  the  Matter  of  the  Application  for  an  Order  Directing  the  Re- 
submission to  the  electors  of  the  Town  of  Afton,  N.  Y.,  of  the 
Local  Option  Questions  under  the  Liquor  Tax  Law. 

Mangan  &  Mangan,  for  petitioners. 

Leland  L.  Boom,  for  respondents. 

Addison  D.  Merry,  for  State  Commissioner  of  Excise. 
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Lyon,  J. :  The  Liquor  Tax  Law  provides :  "  The  town  clerk 
shall  also  at  least  ten  days  before  the  holding  of  such  town  meet- 
ing or  general  election,  cause  to  be  printed  and  posted  in  at  least 
four  public  places  in  such  town,  a  notice  of  the  fact  that  all  of 
the  local  option  questions  provided  for  herein,  will  be  voted  on  at 
such  town  meeting  or  general  election ;  and  the  said  notice  shall 
also  be  published  at  least  five  days  before  the  vote  is  to  be  taken, 
once  in  one  newspaper  published  in  the  county  in  which  such  town 
is  situate,  which  shall  be  a  newspaper  published  in  the  town,  if 
there  be  one." 

The  Liquor  Tax  Law  also  provides,  "  If  for  any  reason  excepi 
the  failure  to  file  any  petition  therefor,  the  four  propositions  pro- 
vided to  be  submitted  herein  to  the  electors  of  a  town,  shall  not 
have  been  properly  submitted  at  such  biennial  town  meeting,  such 
proposition  shall  be  submitted  at  such  town  meeting  duly  called. 
But  a  special  town  meeting  shall  only  be  called  upon  filing  with 
the  town  clerk  the  petition  aforesaid,  and  an  order  of  the  Supreme 
or  County  Court,  or  a  justice  or  judge  thereof,  respectively,  which 
may  be  granted  upon  eight  days'  notice  to  the  State  Commissioner 
of  Excise,  sufficient  reason  being  shown  therefor." 

It  is  conceded  that  the  notice  that  the  local  option  questions 
would  be  voted  on  at  the  town  meeting  held  in  February  last 
was  not  published.  Also  that  the  notices  posted  were  all  posted 
within  the  limits  of  the  village  of  Afton. 

At  the  town  meeting  the  majority  of  the  votes  cast  were  in  the 
affirmative  as  to  the  third  question  submitted,  and  in  the  negative 
as  to  the  first,  second  and  fourth  questions  submitted,  the  majority 
on  the  fourth  question  being  six  votes. 

A  petition  is  now  presented  signed  by  274  electors  of  the  town, 
which  is  a  majority  of  the  electors  voting  at  each  of  the  last  three 
town  meetings,  asking  that  a  special  town  meeting  be  called  at 
which  such  questions  shall  be  submitted. 

As  to  the  posting  of  the  notices.  While  it  is  claimed  that  the 
posting  of  the  notices  complied  with  the  strict  letter  of  the  statute, 
it  can  hardly  be  claimed  that  it  complied  with  the  purpose  of  the 
a+atute.  The  intention  of  the  Legislature  in  requiring  a  notice  to 
be  posted  in  four  public  places  of  the  town,  was  to  bring  to  the 
knowledge  of  the  voters  of  the  town,  so  far  as  possible,  the  facf 
that  the  local  option  questions  were  to  be  voted  on  at  the  town 
meeting.  This  would  seem  to  require  that  the  notice  be  posted  in 
the  various  parts  of  the  town.    All  the  notices,  however,  were 
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posted  within  the  limits  of  the  village  of  Afton,  while  the  affidavits 
show  that  the  town  of  Afton  is  about  nine  miles  in  length  north 
and  south,  and  about  twelve  miles  east  and  west.  The  vote  to  be 
taken  was  of  the  whole  town,  not  simply  of  the  village  of  Afton. 
Doubtless  many  of  the  inhabitants  of  the  town  received  their  mail 
and  did  their  trading  at  other  places  than  Afton,  and  doubtless 
were  not  frequently  at  Afton.  Why  all  these  notices  were 
bunched  in  the  village,  and  none  sent  out  into  the  town,  is  not 
explained.  The  fact  that  no  notice  was  posted  outside  the  village 
of  Afton,  made  it  more  important  that  the  required  notice  of  pub- 
lication be  given. 

As  to  the  publication  of  the  notice.  It  is  conceded,  as  above 
stated,  that  the  notice  of  the  fact  that  the  local  option  questions 
would  be  voted  on  at  the  town  meeting,  was  not  published  in  a 
newspaper  as  required  by  the  liquor  tax  law.  It  is  contended  by  the 
petitioner  chiefly  interested,  that  the  failure  to  publish  the  notice 
that  the  local  option  questions  would  be  voted  on,  resulted  in  many 
persons  who  would  have  voted  in  the  affirmative,  not  being  not; 
fled  that  such  questions  would  be  submitted  at  the  town  meeting, 
and  in  many  of  the  electors  who  would  otherwise  have  voted  in 
the  affirmative  in  a  number  sufficient  to  have  changed  the  result 
of  the  vote  upon  the  fourth  question,  refusing  or  neglecting  to 
vote  at  all,  claiming  that  all  votes  upon  the  local  option  questions 
would  be  ineffective  and  illegal  by  reason  of  the  failure  to  publish 
such  notice,  which  failure  the  petitioner  alleges  was  very  gener 
ally  known  and  discussed  at  the  town  meeting. 

While  the  respondents  claim  that  the  electors  of  the  town  were 
fully  advised  of  the  fact  through  temperance  meetings  held  in  the 
town,  by  means  of  newspaper  articles,  and  by  general  discussion, 
yet  the  petitioners  have  submitted  affidavits  of  several  of  the 
electors  of  the  town  to  the  effect  that  they  did  not  know  that  the 
local  option  questions  were  to  be  voted  on  at  the  town  meeting, 
and  that  had  they  voted  they  would  have  voted  in  the  affirmative. 
The  petitioners,  claim  that  had  such  notice  been  published,  thei 
voters  ignorant  of  the  proposed  submission  who  would  have  been 
apprised  of  the  fact  and  would  have  voted  "  Yes,"  are  known  to 
have  been  sufficient  to  have  changed  the  result  from  a  negative  to 
an  affirmative  majority. 

The  pivotal  question  of  law  involved  is,  whether  the  require- 
ment of  the  statute  "  and  the  said  notice  shall  also  be  published," 
is  mandatory  or  merely  directory. 
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Differences  of  opinion  have  existed-  at  special  term,  upon  this 
subject. 

In  the  Matter  of  Sullivan,  34  Misc.  598,  Justice  Houghton  says : 
"  The  failure  to  give  notice  of  posting  and  publishing  is  not  there- 
fore a  mere  irregularity,  but  rendered  the  vote  a  nullity." 

I  think  the  question  must  be  regarded  as  thus  settled  by  the 
two  Appellate  Division  decisions,  Matter  of  Eggleston,  51  Appel- 
late Division  38,  and  Matter  of  O'Hara,  63  Appellate  Division, 
512.  In  the  latter  case,  notice  was  not  given  either  by  posting 
or  publishing,  and  the  court  in  referring  to  the  Eggleston  case 
said,  "  We  determined  in  that  case  that  the  notice  must  be  given 
as  required  by  the  Liquor  Tax  Law,  in  order  to  render  the  election 
valid,  and  we  must  adhere  to  that  rule  here." 

The  requirements  of  the  statute  as  to  posting  and  publishing 
the  notice  being  mandatory  and  not  simply  directory,  must  be 
fully  complied  with  in  order  to  render  the  submission  effective. 

While  it  is  to  be  regretted  that  the  submission  of  the  local 
option  questions  was  not  in  all  things  as  required  by  the  statute, 
it  is  far  better  that  a  resubmission  be  had  than  that  any  safeguard 
relative  to  the  elective  system  be  thrown  down. 

A  decision  to  the  effect  that  the  plain  requirements  of  the 
statute  as  to  giving  notice  of  an  election  may  be  disregarded, 
which  at  present  might  directly  affect  only  the  town  of  Afton, 
would  certainly  prove  a  most  dangerous  precedent  hereafter. 

It  is  not  for  the  court  to  approve  or  disapprove  of  the  statute, 
but  to  follow  it  as  it  is. 

An  order  must  be  granted  directing  the  resubmission  to  the 
electors  of  the  town  of  Afton  of  all  the  local  option  questions,  at 
a  special  meeting  to  be  called  by  the  town  clerk,  within  five  days 
after  the  filing  with  him  of  the  petition  and  order,  such  meeting 
to  be  held  not  less  than  twenty  days  nor  more  than  thirty  days 
after  such  filing. 
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First  Appellate  Department,  March,  1905.  Reported.  103  App.  Div.  596. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Morris 

Korn,  Appellant. 

Benjamin  F.  Spellman,  for  Appellant. 

The  defendant  appeals  from  a  judgment  of  conviction  for  selling 
liquor  without  a  liquor  tax  certificate.  It  was  the  exclusive  pro- 
vince of  the  jury  to  determine  whether  under  the  admitted  facts, 
and  the  facts  in  dispute,  particular  transactions  amount  to  a  sale 
of  liquors  by  the  defendant.  The  court  charged  the  jury: 
"  Now  this  it  seems  to  me  is  a  fair  summary  of  the  evidence, 
excepting  this,  that  while  the  defense  does  not  deny  that  this  man 
drank  lager  beer  on  these  premises,  defendant  claims  that  their 
waiter  went  out  to  another  place  and  purchased  the  beer  and 
brought  it  in  and  sold  it  to  their  customers.  But  that  would  not 
be  a  defense,  because  they  had  no  right  to  buy  the  liquor  at  a 
licensed  place,  and  bring  it  into  an  unlicensed  place  to  be  sold  and 
drank  there."  In  the  first  place,  the  defendant  cannot  be  charged 
with  committing  a  crime  by  agency.  (People  v.  Utter,  44  Barb. 
170;  Am.  &  Eng.  Ency.  Law,  Vol.  17,  p.  386.) 

In  the  second  place,  the  court  wrongly  assumed  that  the 
defendant  claimed  the  right  to  re-sell  such  liquor  in  his  restau- 
rant. ( Vroman  v.  Rogers,  5  N.  Y.  Supp.  426 ;  Watson  v.  Gray,  4 
Keyes,  395;  Lawson  v.  Met.  St.  Ry.  Co.,  166  N.  Y.  589,  affirming,  40 
App.  Div.  307:  People  v.  Flanigan,  174  N.  Y.  372;  Boas  v. 
Schneider,  69  Tex.  128 ;  L.  I.  Aaron  Go.  v.  Hersehfeld,  89  111.  App. 
205 ;  Cropper  v.  Pittman,  13  Maryland,  190. 

If,  as  testified  to  by  the  defendant,  his  waiters  merely  accommo- 
dated the  customers  of  the  restaurant  by  taking  their  money  into 
the  liquor  store  next  door,  and  procuring  liquors  desired  for 
delivery  to  the  customers  in  the  restaurant,  there  was  no  sale. 

The  case  of  People  ex  rel.  Meyer  v.  Hagan  (N.  Y.  L.  J.,  May  29, 
1901),  is  right  in  point. 

A  juror  asked  "  Suppose  the  waiter  goes  out  and  purchases 
drinks  and  pays  for  them,  and  gives  them  to  the  person  that 
ordered  them,  for  the  same  price,  and  gets  no  profit  for  it,  is  that 
selling  it?" 

The  statement  of  the  court  that  such  was  not  the  case  at  bar,  if 
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reversible  error.  Furthermore,  the  court  committed  additional 
error  in  refusing  to  charge  that  if  it  was  a  transaction  of  the 
waiter  separate  and  apart  from  his  duties  in  the  premises  of  the 
defendant,  and  he  went  outside  and  purchased  the  liquors  for  the 
customers,  and  put  the  money  in  his  own  pocket  that  he  received 
from  the  customer,  he  acted  as  the  agent  of  the  customers,  and 
that  such  transactions  did  not  bind  the  defendant.  The  question 
of  profit  had  a  direct  bearing  on  the  defendants  intent.  (People 
v.  Adelphi  Club,  149  N.  Y.  5 ;  Matter  of  Lyman  v.  Young  Men's 
Cosmopolitan  Club,  28  App.  Div.  127.) 

The  defendants'  defense  was  not  fairly  submitted  to  the  jury. 
(Board  of  Commissioners  v.  Merchant,  103  N.  Y.  143.) 

The  question  of  intent  should  have  been  submitted  to  the  jury. 
(Stokes  v.  People,  53  N.  Y.  164;  People  v.  Powell,  63  N.  Y.  88; 
Martin  v.  Goldstein,  20  App.  Div.  203 ;  People  v.  Wiman,  9  Misc. 
441.) 

The  Trial  Court  abused  its  discretion  in  allowing  the  prosecu- 
tion to  supply  evidence  in  rebuttal,  which  should  have  been  pro- 
duced before  the  direct  case  was  concluded.  (Code.  Crim.  Proc. 
§  388;  People  v.  Koerner,  154  N.  Y.  355.) 

The  evidence  of  the  witnesses  sworn  in  rebuttal  was  merely  cor- 
roborative, and  was  intentionally  held  in  reserve  by  the  prosecu- 
tion. The  Appellate  Court  should  review  the  discretion  exercised 
below.     (Herzfeld  v.  Strauss,  24  App.  Div.  96.) 

William  Tr avers  Jerome,  District  Attorney,  (Edward  Sandford, 

of  counsel)  for  the  People. 

! 

i 

It  was  conceded  by  the  defendant  upon  the  trial  that  the 

defendant  was  the  proprietor  and  owner  of  the  restaurant,  and 

that  he  had  no  liquor  tax  certificate. 

The  evidence  conclusively  showed  that  one  of  the  waiters  at 
this  restaurant  served  lager  beer  to  the  People's  witnesses,  and 
that  such  waiter  was  the  defendant's  employee.  The  defendant 
denied  that  the  lager  beer  served  was  sold,  and  that  he  was 
answerable  for  the  act  of  his  servant.  The  defense  was  that  if  it 
appeared  that  a  customer  in  a  licensed  restaurant  employs  one  of 
the  waiters  to  go  out  as  his  agent,  and  purchase  liquor  in  a 
licensed  place,  there  is  no  sale  to  the  customer  in  the  restaurant 
either  by  the  waiter  or  by  the  proprietor. 

In  the  first  place,  the  defendant's  own  testimony  shows  that  in 
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this  case  the  waiter  advanced  the  money  with  which  to  purchase 
the  liquor  ordered  by  the  special  agent,  because  he  knew  him  very 
well.  However,  there  would  have  been  no  agency,  even  if  the 
waiter  had  required  pay  in  advance.  By  no  mental  operation  or 
reserve  can  a  waiter  constitute  himself  a  customer's  agent.  A 
restaurant  keeper  cannot  avoid  the  necessity  of  paying  an  excise 
tax,  if  he  desires  to  have  his  waiters  serve  liquor  to  his,  not  their, 
customers,  by  the  mere  subterfuge  of  an  agency  between  his 
waiters  and  his  customers.  (Stemaman  v.  Met.  L.  Ins.  Go.  170 
N.  Y.  131.) 

It  might  as  well  be  claimed  that  where  each  waiter  in  a  restau- 
rant is  charged  with  the  price  of  all  food  obtained  by  him  to  serve 
a  customer,  and  is  held  to  account  at  the  end  of  the  day,  the  waiter 
is  not  the  employee  of  the  proprietor,  but  is  the  employee  of  each 
customer.  If  the  court  overstated  the  express  concessions  of 
counsel,  the  defendant  was  not  prejudiced,  because  nothing  was 
stated  as  conceded  which  was  not  either  expressly  conceded  or 
established  by  defendant's  evidence.  (People  v.  Miller,  169  N.  Y. 
339.) 


Judgment  affirmed. 
No  opinion. 


Fourth  Appellate  Department,  March,  1905.  Reported.  102   App.  Div.  621. 

The  People  op  the  State  of  New  York,  Respondent,  v.  Frank  J. 
Brennan,  Appellant. 

Brown  &  Coleman,  for  Appellant. 

The  Trial  Court  abused  its  discretion  in  denying  the  applica- 
tion of  the  defendant  to  put  the  case  over  the  term,  under  circum- 
stances which  would  lead  the  district  attorney  to  agree  not  to 
move  the  case,  and  which  compelled  the  defendant's  absence  from 
the  place  of  trial.  The  court  should  not  have  forced  the  case  to 
trial,  and  defendant  should  be  allowed  his  day  in  court. 

John  Knight,  District  Attorney,  for  the  People. 

The  Trial  Court  did  not  abuse  its  discretion  in  denying  the 
application  to  put  the  case  over  the  term,  on  the  ground  of  a  prior 
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arrangement  with  the  district  attorney.  The  district  attorney's 
agreement  with  defendant's  attorney  was  based  on  the  stated 
necessity  of  the  latter's  being  elsewhere  engaged  during  the  term, 
but  the  defendant's  attorney  was  not  elsewhere  engaged,  and  so 
the  district  attorney  gave  five  days'  notice  of  his  intention  to 
move  the  case.    He  had  ample  time  to  prepare  the  defense. 

The  Court's  denial  of  the  application  for  a  postponement  of  the 
trial,  was  an  exercise  of  discretion  with  which  the  Appellate 
Court  will  not  interfere.  (People  v.  Horton,  4  Park.  Cr.  223; 
Commonwealth  v.  Donovan,  99  Mass.  426 ;  State  v.  Pike,  20  N.  H. 
334;  Eighmy  v.  People,  79  N.  Y.  554;  People  v.  Shea,  147  N.  Y.  89; 
Webster  v.  People,  92  N.  Y.  422;  People  v.  Colt,  3  Hill,  436.) 

Judgment  of  conviction  and  orders  reversed  and  new  trial 
ordered.  Held,  that  upon  the  facts  presented  the  defendant  was 
entitled  to  a  postponement  of  the  trial  in  order  to  procure  the 
attendance  of  a  material  witness  who  was  sick  and  absent. 

All  concurred. 


Court  of  Appeals.  Reported.  181    N.  Y.  527. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  the  Cancellation 
of  Liquor  Tax  Certificate  No.  3,614,  issued  to  Joe  Keay,  Appel- 
lant. 

Matter  of  Cullinan  {Kray),  97  App.  Div.  122,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  September  29, 
1904,  which  affirmed  an  order  of  Special  Term  revoking  and  can- 
celing a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellant. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Vann  and  Werner,  JJ. 
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Court  of  Appeals.  Reported.  181  N.  Y.  527. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  the  Cancellation 
of  Liquor  Tax  Certificate  No.  3,609,  Issued  to  George  Arkenau, 
Appellant. 

Matter  of  Cullinan  (Arkenau),  97  App.  Div.  630,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  September  29, 
1904,  which  affirmed  an  order  of  Special  Term  revoking  and  can- 
celing a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellant. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Vann  and  Werner,  JJ. 


Court  of  Appeals.  Reported.  181   N.  Y.  528. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  the  Cancellation 
of  Liquor  Tax  Certificate  No.  3,562,  Issued  to  Edward  Kojan 
and  Victor  Streicher,  Appellants. 

Matter  of  Cullinan    (Kojan),  97  App.  Div.  630,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  September  29, 
1904,  which  affirmed  an  order  of  Special  Term  revoking  and  can- 
celing a  liquor  tax  certificate. 
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Uriah  W.  Tompkins  for  appellant. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:     Cullen,  Oh.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Vann  and  Werner,  JJ. 


Court  of  Appeals.  Reported.  181   N.  Y.  528. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  the  Cancellation 
of  Liquor  Tax  Certificate  No.  3,614,  Issued  to  William  John- 
son and  Transferred  to  Victor  Streicher,  Appellants. 

Matter  of  Cullinan  (Johnson),  97  App.  Div.  630,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  September  29, 
1904,  which  affirmed  an  order  of  Special  Term  revoking  and  can 
celing  a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellant. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 

Concur:     Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Vann  and  Werner,  J  J. 


Court  of  Appeals.   Reported.  181    N.  Y.  529. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  the  Cancellation 
of  Liquor  Tax  Certificate  No.  3,568,  Issued  to  William  W. 
Jacobs  and  Transferred  to  Victor  Streicher,  Appellants. 

Matter  of  Cullinan  (Jacobs),  97  App.  Div.  630,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  September  29, 
1904,  which  affirmed  an  order  of  Special  Term  revoking  and  can- 
celing a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellant. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Vann  and  Werner,  JJ. 


Court  of  Appeals.  Reported.  181    N.  Y.  529. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  the  Cancellation 
of  Liquor  Tax  Certificate  No.  3,613,  Issued  to  Henry  Kosteh, 
Appellant. 

Matter  of  Cullinan  (Roster),  97  App.  Div.  630,  affirmed. 
(Argued  February  20,  1905;  decided  March  17,  1905.) 

i 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  swcond  judicial  department,  entered  September  28. 
1904,  which  affirmed  an  order  of  Special  Term  revoking  and  can- 
celing a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellant. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:     Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Vann  and  Werner,  JJ. 
34 
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Court  of  Appeals.  Reported.  181    N.  Y.  530. 

In  the  Matter  of  the  Application  of  Patrick  W.  Cullinan,  as 
State  Commissioner  of  Excise,  Respondent,  for  the  Cancellation 
of  Liquor  Tax  Certificate  No.  22,024,  Issued  to  M.  Strauss  and 
Transferred  to  Victor  Streicher,  Appellants. 

Matter  of  Cullinan  (Strauss),  97  App.  Div.  630,  affirmed. 
(Argued  February  20,  1905;   decided  March  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  September  30, 
1904,  which  affirmed  an  order  of  Special  Term  revoking  and  can- 
celing a  liquor  tax  certificate. 

Uriah  W.  Tompkins  for  appellant. 

Herbert  H.  Kellogg  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 

Concur:  Cdllen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Vann  and  Werner,  JJ. 


Third  Appellate  Department,  March,  1905.  Reported.  103  App.  Div.  599. 

In  the  Matter  of  the  Petition  of  William  S.  Barber  for  an  Injunc- 
tion against  Fred  Norton. 

J.  Edward  Singleton,  for  appellant. 

The  court  was  not  authorized  to  adjourn  this  proceeding  under 
section  29  of  the  Liquor  Tax  Law,  to  enable  the  petitioner  to 
make  the  State  Commissioner  of  Excise  a  party. 

The  petition  and  affidavits  were  insufficient.  A  mere  averment 
that  "  no  liquor  tax  certificates  have  been  issued  in  said  town  of 
Bolton,  on  or  since  May  1st,  1904,  and  said  James  Wilson  has 
not  now  and  has  not  had  a  liquor  tax  certificate  or  other  authority 
for  trafficking  in  liquors  in  said  town  of  Bolton  since  May  1st, 
1904,"  does  not  comply  with  the  statute.  {Matter  of  Wheaton  v. 
Slattery,  96  App.  Div.  102 ;  Hoorman  v.  Climam  Cycle  Co.,  9  App. 
Div.  579.) 
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"  The  purpose  of  section  29  is  not  to  punish  past  acts,  but  to 
prevent  present  violation  of  the  Liquor  Tax  Law,  and  as  there 
is  no  allegation  that  Wilson  was  selling  liquor  at  the  time  the 
application  for  the  order  was  made,  and  as  the  last  violation  is 
alleged  to  have  occurred  six  weeks  previous,  the  proceeding  should 
have  been  dismissed." 

The  supporting  affidavit  alleges  that  deponent  "  bought  a  liquid 
preparation  called  '  two  per  cent'  from  said  Norton  at  his  hotel 
*  *  * .  This  preparation  contained  something  that  made  it 
intoxicating.  If  a  man  drank  enough  it  would  make  him  drunk. 
It  tasted  to  me  like  lager  beer." 

Every  statement  contained  in  said  affidavit  may  apply  with 
equal  force  to  a  bottle  of  vanilla,  purchased  at  a  grocery  store. 
The  fact  that  the  preparation  tasted  like  lager  beer  to  deponent 
cannot  be  considered  against  the  defendant.  The  Court  of 
Appeals  has  decided  that  lager  beer  cannot  be  held  to  be  intoxi- 
cating without  proof  of  the  fact.  (Blats  v.  Roforbadh,  116  N.  Y. 
450;  People  v.  Rau,  63  N.  Y.  277.) 

James  H.  Bain,  for  respondent. 

The  petition  is  not  made  on  information  and  belief,  except  the 
paragraph  charging  the  sales  of  liquor,  and  this  paragraph  refers 
to  the  affidavits  annexed  and  which  are  made  a  part  of  the  pe- 
tition, in  which  the  sales  are  sworn  to  positively,  and  this  has. 
been  approved  in  Matter  of  Cullman  v.  Micha  (76  App.  Div.  362 ; 
affirmed,  173  N.  Y.  610;  Matter  of  Wheaton  v.  mattery,  96  App. 
Div.  102.) 

In  Matter  of  Hunter,  34  Misc.  389,  affirmed,  59  App.  Div.  626, 
the  petition  did  not  show  that  the  "  beer  "  sold  was  fermented  or 
malt  liquor,  hence  no  violation  was  charged,  and  the  sale  was 
made  three  months  before  the  proceedings  were  begun.  This  was 
loo  remote. 

The  injunction  does  not  deprive  the  defendant  of  any  legal  right, 
nor  prevent  him  from  doing  anything  which  he  has  a  legal  right 
to  do.     He  is  enjoined  only  from  the  commission  of  a  crime. 


Third  Appellate   Department,  March,  1905.  Reported.  103  App.   Div.  599. 

In  the  Matter  of  the  Petition  of  William   S.  Barber  for  an 
Injunction  against  Jambs  Wilson. 

See  Matter  of  Barter  v.  Norton  (supra). 
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Supreme  Court,  Yates  Special  Term,  April,  1905.  Unreported. 

In  the  Matter  of  the  Application  of  Mitchell  B.  Keady  and  A.  A. 
Harpending  for  a  Special  Town  Meeting  in  the  Town  of 
Starkey,  N.  Y.,  under  Section  16  of  the  Liquor  Tax  Law  and 
the  Acts  Amendatory  Thereof. 

Foote,  J.:  This  is  an  application  under  section  16  of  the 
Liquor  Tax  Law  for  a  special  town  meeting  in  the  town  of 
Starkey,  Yates  county,  N.  Y.,  at  which  the  four  local  option  ques- 
tions  under  section  16  of  the  Liquor  Tax  Law  shall  be  re-submitted 
ro  the  electors  of  said  town. 

The  motion  is  based  upon  allegations  that  the  four  questions 
were  not  properly  submitted  at  the  town  meeting  held  on  the  28th 
of  February  last,  for  the  reason,  among  others,  that  the  ballot 
machine  used  to  record  the  votes  upon  the  four  local  option  ques- 
tions was  not  properly  arranged  to  record  the  votes  with  accur- 
acy, in  that  five  of  the  columns  on  the  right  hand  of  the  machine, 
on  which  no  voting  was  intended  to  be  done,  were  left  unlocked, 
so  as  to  permit  voting  thereon,  and  that  some  of  the  voters  who 
intended  voting  upon  local  option  question  No.  4  used  one  of  these 
unlocked  columns,  supposing  it  to  be  the  column  to  be  used  for 
voting. 

It  satisfactorily  appears  from  the  papers  presented  on  this 
motion  that  the  inspectors  of  election  did  permit  these  five 
columns  at  the  right  hand  of  the  machine  to  remain  unlocked,  and 
that  three,  at  least,  of  the  voters,  used  one  of  these  columns  by 
mistake,  and  thus  their  votes  were  not  registered  or  counted.  It 
also  appears  that  it  is  impossible  to  determine  from  any  record 
made  by  the  machine  as  to  how  many  voters  lost  their  votes  on 
account  of  making  the  same  mistake. 

There  were  other  irregularities,  but  the  one  above  specified  is 
sufficient  to  require  the  re-submission  of  the  questions  at  a  special 
town  meeting. 

The.  motion  for  such  special  town  meeting  is  granted. 
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Second       Appellate       Department,       April       Term,       1905.       Reported. 

104  App.    Div.    205. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Respondent,  for  an  Order  Revoking 
and  Canceling  Liquor  Tax  Certificate  No.  10,239  Issuer  to 
Panagioti  Nicolya  and  Transferred  to  Spero  Gretes. 

Panagioti  Nicolya  and  Spero  Gretes,  Appellants. 

Liquor  tax  certificate — Revocation    of,    as    against    an    assignee    thereof 

because  of  a  violation  of  the  law  by  his  assignor — The  fact  that  the 

Special  Deputy  Commissioner  has  consented  to  the  assignment  is 

immaterial. 

Where,  upon  the  filing  of  a  petition    by   the  holder    of   a    liquor   tax 

certificate,  in  which  such  holder  falsely  and  fraudulently  stated  that  he 

had  not  violated  any  of  the  provisions  of  the  Liquor  Tax  Law,  a  Special 

Deputy  Commissioner  of  Excise,  who  had  no  notice  of  any  violation  thereof 

by  him,  consents  to  the  transfer  of  the  certificate  to  another  person,  the 

fact  that  the  transferee  had  no  knowledge  of  the  alleged  violation  will 

not  prevent  the  subsequent  revocation  of  the  certificate  because  of  the 

violation  of  the  Liquor  Tax  Law  by  his  assignor. 

Appeal  by  Panagioti  Xicolya  and  another,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  petitioner,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  20th  day  of  July,  1904, 
upon  an  order  entered  in  said  clerk's  office  on  the  27th  day  of 
June,  1904,  revoking  and  canceling  liquor  tax  certificate  No. 
10,239,  issued  to  Panagioti  Nicolya  and  transferred  to  Spero 
Gretes ;  also  from  such  order  upon  which  the  said  judgment  was 
entered,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  28th  day  of  July,  1904,  denying  the  appellants'  motion  to 
correct  the  stenographer's  minutes  of  the  testimony  taken  herein. 

James  A.  Allen,  for  the  appellants. 

Herbert  H.  Kellogg  [Albert  0.  Briggs  with  him  on  the  brief], 
for  the  respondent. 

Rich,  J. :  This  is  an  appeal  from  an  order  revoking  and  can- 
celing liquor  tax  certificate  No.  10,239,  issued  to  Panagioti 
Nicolya.  April  28,  1903,  for  traffic  in  liquors  at  Coney  Island, 


534  Decisions  Relating  to 

buruugn  of  Brooklyn,  1'roceedingsi  were  instituted  by  the  State 
Commissioner  of  Excise,  who  filed  the  usual  petition  in  such 
cases,  alleging  unlawful  sales  of  liquor  at  the  certificated 
premises,  and  the  court,  at  Special  Term,  upon  abundant  evid- 
ence decided  that  Panagioti  Nicolya  had  violated  the  Liquor  Tax 
Law,  on  said  premises  on  Sunday,  July  19,  190b,  and  on  Sunday, 
July  2G,  1903,  by  selling  whisky;  and  that  after  the  violation,  of 
the  Liquor  Taw  Law  by  Nicolya,  on  the  14th  day  of  August,  1903, 
he  had  presented  to  the  special  deputy  commissioner  of  excise  for 
the  borough  ojf  Brooklyn  a  petition  praying  for  the  transfer  of 
the  said  liquor  tax  certificate  to  the  respondent  Spero  Gretes,  in 
which  petition  he  falsely  and  fraudulently  stated  that  he  had  not 
violated  any  of  the  provisions  of  the  Liquor  Tax  Law,  whereupon 
the  said  special  deputy  commissioner  of  excise,  having  no  notice 
of  the  violation,  indorsed  his  consent  to  the  transfer  upon  said 
certificate.  The  respondent  Gretes  thereupon  filed  his  applica- 
tion and  bond,  pursuant  to  section  27  of  the  Liquor  Tax  Law 
(Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312), 
and  the  certificate  was  transferred  to  him. 

It  is  claimed  on  the  part  of  the  respondent  Gretes  that  he  had 
no  knowledge  of  these  violations  and  that  the  certificate  having 
been  transferred  to  him  in  good  faith,  with  the  consent  of  the 
special  deputy  commissioner  of  excise,  for  value  and  without 
notice  to  him  of  any  violation,  it  cannot  be  canceled  in  his  hands 
for  violations  alleged  to  have  been  made  by  Nicolya. 

In  the  first  place,  the  special  deputy  commissioner  of  excise  had 
no  information  of  the  violation  of  the  law  complained  of;  all  he 
had  learned  upon  the  subject  was  that  contained  in  the  affidavit 
of  Nicolya,  and  there  was  no  obligation  upon  him  to  impart 
information  he  did  not  possess.  (Matter  of  Gulltnan  [Davidoff 
Cert.],  87  App.  Div.  47,  49.)  He  had  no  discretion,  and  only 
performed  the  duty  imposed  upon  him  by  the  statute.  It  is  unfor- 
tunate for  the  respondent  Gretes  that  he  did  not  know  of  these 
violations  before  taking  this  certificate,  when  he  might  have  taken 
a  new  certificate  which  would  have  been  free  from  taint.  The 
statute  ('§  27,  as  amd.  supra)  provides  that  no  such  sale,  assign- 
ment or  transfer  shall  be  made  except  in  accordance  with  the 
provisions  of  the  Liquor  Tax  Law,  nor  permitted  by  any  holder 
of  a  certificate  who  shall  have  been  convicted,  or  be  under  indict- 
ment, or  against  which  or  whom  a  complaint  under  oath  shall 
have  been  made,  and  be  pending,  for  violating  the  provisions  of 
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the  act,  or  who  shall  have  violated  any  provision  of  the  Liquor 
Tax  Law. 

In  our  opinion  it  is  immaterial  what  knowledge  Gretes  had  of 
the  violation  of  the  Liquor  Tax  Law  by  Mcolya;  the  certificate 
was  taken  subject  to  the  condition  of  forfeiture.  To  hold  other- 
wise would  enable  the  holder  of  a  certificate,  who  had  violated 
the  law,  to  preserve  the  value  of  his  certificate  by  finding  an 
innocent  purchaser,  which  would  be  contrary  to  the  clearly 
expressed  intention  of  the  statute. 

The  judgment  and  order  appealed  from  must  be  affirmed,  with 
costs. 

Hirschbeeg,  P.  J.,  Bartlett,  Jenks  and  Miller,  JJ.,  con- 
curred. 

Order  revoking  license  and  judgment  thereon  affirmed,  with 
costs.  Appeal  from  order  denying  motion  to  correct  minutes  dis- 
missed, without  costs. 


Second       Appellate       Department,       April       Term,       1905.        Reported. 

104  App.   Div.  215. 

In  the  Matter  of  the  Petition  of  George  E.  McCoy,  Respondent, 
for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate 
No.  17,382,  Issued  to  Clifton  E.  Porbush,  Appellant. 

Liquor  tax  certificate — An    executor,    having    a    power    of    sale    and    the 

exclusive    management   of   neighboring    property,   cannot   give  the 

statutory  consent — Entrance  within  200  feet  of  a  church — Effect  of 

a  window  opening  into  another  room. 

One  of  five  devisees  of  buildings  used  exclusively  for  dwelling  purposes, 

who,  as  executor  of  his  testator's  will,  has  a  naked  power  of  sale  over  the 

property,  and  who  also  has  the  exclusive  management  of  the  property, 

rents  the  same  and  pays  the  taxes  thereon,  is  not  authorized  to  give, 

on  behalf  of  his  codevisees,  the  consent  required  by  the  Liquor  Tax 

Law,  to  the  opening  of  a  saloon  on  premises  within  200  feet  of  the  devised 

property. 

Quaere,  whether  the  fact  that  the  nearest  entrance  of  a  hotel  Is  within 
200  feet  of  a  church,  renders  it  improper  to  issue  a  liquor  tax  certificate, 
authorizing  the  opening  or  a  saloon  In  a  room  in  the  basement  of  the 
hotel,  which  room  has  no  entrance  to  the  other  portions  of  the  hotel 
building,  but  simply  a  street  entrance  located  more  than  200  feet  from  the 
church  and  upon  another  street. 


536  Decisions  Eelating  to 

Quaere,  as  to  the  effect  of  there  being  a  window,  used  solely  for  the  pur- 
pose of  admitting  light,  in  the  partition  separating  the  room  used-  for 
saloon  purposes  and  the  poolroom  of  the  hotel. 

Appeal  by  Clifton  E.  Forbush  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  8th  day  of 
August,  1904,  denying  his  motion  to  reopen  the  proceedings  herein 
and  revoking  and  canceling  liquor  tax  certificate  No.  17,382, 
issued  to  the  said  Clifton  E.  Forbush. 

James  Dempsey,  for  the  appellant. 

D.  8.  Herrick,  for  the  respondent. 

Miller,  J. :  This  is  a  proceeding  under  subdivision  2  of  section 
28  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by 
Laws  of  1903,  chap.  486)  for  the  cancellation  of  a  liquor  tax 
certificate  on  account  of  material  statements  in  the  application 
for  such  certificate  alleged  to  be  false. 

The  evidence  warrants  the  finding  that  at  the  time  of  the  issu 
ance  of  the  certificate  Forbush  was  the  proprietor  of  a  hotel  in 
Peekskill  known  as  the  Hotel  Raleigh,  situated  on  the  corner  of 
South  and  Depew  streets,  the  nearest  entrance  to  which  was 
within  200  feet  of  the  nearest  entrance  to  a  church  situated  on 
South  street.  The  applicant  applied  for  and  received  a  certifi- 
cate, under  subdivision  1  of  section  11  of  the  Liquor  Tax  Law  (as 
amd.  by  Laws  of  1903,  chap.  115),  to  traffic  in  liquors  in  a  room 
situated  in  the  basement  of  the  hotel  building  on  Depew  street 
having  a  single  entrance  from  Depew  street  and  none  whatever 
from  any  portion  of  the  hotel  building.  This  entrance  was  more 
than  200  feet  from  the  church.  The  certificate  obtained  did  not 
grant  a  hotel  license  or  permit  the  carrying  on  of  the  traffic  in 
liquors  at  any  place  except  in  the  single  room  described.  A  sale 
of  liquors,  therefore,  in  any  other  part  of  the  Hotel  Raleigh  build- 
ing was  not  authorized  by  this  certificate.  There  was  a  poolroom 
in  the  basement  of  the  building  adjoining  the  room  described  in 
the  application,  having  access  to  other  parts  of  the  hotel  building, 
but  without  any  to  the  room  in  question,  except  that  there  was 
a  window  in  the  partition  between  the  two  rooms,  the  bottom  it 
which  was  eight  feet  from  the  floor  on  the  side  of  the  room  used 
for  the  saloon  and  five  feet  on  the  side  used  for  the  poolroom, 
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which  it  is  claimed  was  kept  fastened  by  a  bolt  and  used  only  for 
the  purpose  of  admitting  light.  The  application  stated  that  there 
were  ten  buildings  occupied  exclusively  as  dwellings  within  200 
feet  of  the  nearest  entrance  to  the  premises  where  the  business 
was-  entended  to  be  carried  on.  Three  of  these  buildings  were 
owned  by  five  persons,  devisees  of  Robert  MacKellar,  deceased, 
until  conveyed  as  hereinafter  stated.  Attached  to  the  petition 
was  the  consent  of  William  H.  H.  MacKellar,  as  executor  of 
Robert  MacKellar,  deceased.  It  is  necessary  to  count  the  three 
buildings  in  respect  to  which  said  MacKellar  as  executor  consented 
in  order  to  obtain  the  necessary  two-thirds  required  by  the 
statute.  Said  MacKellar  was  one  of  the  devisees  of  his  testator. 
and  was  executor  with  a  naked  power  of  sale.  He  testified  that 
he  had  exclusive  management  of  the  property,  rented  the  premises 
and  paid  the  taxes,  and  that  he  did  everything  that  a  man  could 
do  if  the  property  was  his  own  personally.  The  consents  were 
signed  on  the  25th  day  of  February,  1903,  and  on  the  2d  day  of 
July,  1903,  before  the  application  for  the  liquor  tax  certificate  was. 
filed  with  the  county  treasurer,  said  MacKellar  as  executor  con- 
veyed said  three  parcels  to  one  Dora  Solkin. 

It  is  claimed  by  the  respondent  that  the  application  for  the 
certificate  contained  three  material  statements  which  were  false: 
First,  that  the  place  where  the  applicant  intended  to  traffic  in 
liquors  was  not  on  the  same  street  or  avenue  and  within  200  feet 
of  a  building  occupied  exclusively  as  a  church  or  schoolhouse; 
second,  that  no  other  business  was  to  be  carried  on  by  the  appli- 
cant or  another  in  any  room  adjoining  and  not  entirely  separated 
from  the  room  in  which  the  traffic  in  liquors  was  to  be  carried  on 
by  a  solid  partition  at  least  three  inches  thick  extending  from 
floor  to  ceiling  without  any  opening  therein,  and,  third,  that  the1 
applicant  had  attached  a  consent  in  writing,  etc.,  executed  by  the 
owner  or  owners,  or  by  the  duly  authorized  agent  or  agents  of 
such  owner  or  owners  of  at  least  two-thirds  of  the  total  number 
of  buildings  occupied  exclusively  for  dwellings,  etc. 

As  to  the  first  proposition  it  may  be  urged  with  some  force  that 
the  applicant  having  applied  for  and  obtained  a  certificate  which 
only  entitled  him  to  traffic  in  liquors  in  a  single  room  of  the 
building  referred  to,  having  no  means  of  access  to  any  part  of 
said  building,  with  only  one  entrance,  and  that  from  the  street 
more  than  200  feet  from  the  entrance  to  the  church  referred  to, 
the  first  statement  challenged  was  not  false. 
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As  to  the  second  statement  it  may  be  urged  that  it  was 
required  because  of  section  22  of  the  Liquor  Tax  Law  (as  amd.  by 
Laws  of  1897,  chap.  312),  which  prohibits  the  granting  of  a  liquor 
tax  certificate  under  subdivision  1  of  section  11  of  said  statute 
to  a  person  "  engaged  in  carrying  on  the  business  of  selling  dry 
goods  or  groceries,  or  provisions,  or  drugs  as  a  pharmacist"  in 
the  same  building  unless  in  a  room  separated  by  partitions  at 
least  three  inches  thick  extending  from  floor  to  ceiling,  with  no 
opening  or  means  of  entrance  or  communication  between  the 
room  where  the  traffic  in  liquors  is  carried  on  and  the  store  or 
rooms  in  which  the  selling  of  dry  goods,  groceries,  provisions  or 
drugs  as  a  pharmacist  is  carried  on,  and  that,  inasmuch  as  that 
section  does  not  apply  to  a  person  engaged  in  conducting  a  hotel 
in  the  same  building  in  which  the  proposed  traffic  in  liquors  is  to 
be  carried  on  under  subdivision  1  of  section  11  of  the  statute,  the 
statement  alleged  to  be  false  is  immaterial,  and  within  the  author- 
ity of  Matter  of  Eessler  (163  N.  Y.  205)  does  not  present  ground 
for  revocation. 

It  is  unnecessary,  however,  to  decide  these  questions  because  it 
is  clear  that  the  appellant  did  not  have  the  consent  in  writing  of 
the  owner  or  owners,  or  their  duly  authorized  agent  or  agents,  of 
two-thirds  of  the  buildings  used  exclusively  as  dwellings  within 
the  200-foot  limit,  and  in  determining  this  question  it  is  unneces- 
sary to  consider  the  effect  of  the  conveyance  by  William  H.  H. 
MacKellar  as  executor  prior  to  the  filing  of  the  application  for 
rhe  liquor  tax  certificate,  because  it  is  clear  that  he  did  not  have 
the  authority  required  by  the  statute  to  sign  the  consent  for  the 
other  owners.  As  executor,  having  a  power  of  sale,  he  was  not 
their  agent  within  the  meaning  of  the  statute,  and  the  fact  that 
he  had  the  exclusive  management  of  the  property,  rented  it,  etc., 
as  testified  to  by  him,  did  not  make  him  such  agent.  Subdivision 
8  of  section  17  of  the  statute  (as  amd.  by  Laws  of  1897,  chap.  312) 
reads :  "  There  shall  also  be  so  filed  simultaneously  with  said 
statement  a  consent  in  writing  that  such  traffic  in  liquors  be  so 
carried  on  in  said  premises  during  a  term  therein  stated,  executed 
by  the  owner  or  owners,  or  by  the  duly  authorized  agent  or  agents 
of  such  owner  or  owners  of  at  least  two-thirds  of  the  total 
number  of  such  buildings  within  two  hundred  feet  so  occupied  as 
dwellings,  and  acknowledged  as  are  deeds  entitled  to  be  recorded." 
The  expression  "  duly  authorized  agent  or  agents  of  such  owner 
or  owners  "  includes  only  such  agents  as  are  duly  authorized  by 
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the  owner  to  sign  the  consent  in  his  behalf ;  the  mere  fact  that  a 
person  is  agent  for  the  owner,  to  rent  the  premises  and  to  take 
such  charge  of  them  as  an  agent  to  rent  generally  has,  is  nor 
sufficient  to  constitute  him  an  agent  duly  authorized  to  sign  the 
consent  referred  to  in  the  statute.  It  follows,  therefore,  that  the 
statement  in  the  application  of  the  appellant  with  reference  t'i 
the  consent  of  the  owners  of  two-thirds  of  the  dwellings  situated 
within  200  feet  was  false,  and  upon  that  ground  the  certificate 
was  properly  revoked. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Hirschberg,  P.  J.,  Bartlett,  Jenks  and  Rich,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Court  of  Appeals.   Reported.   181    N.  Y.  532. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Peter 
Ward,  Appellant. 

People  v.  Ward,  88  App.  Div.  621,  affirmed. 
(Submitted  March  6,  1905;  decided  April  11,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  November  24, 
1903,  which  affirmed  a  judgment  of  the  Monroe  County  Court 
rendered  upon  a  verdict  convicting  the  defendant  of  a  misde- 
meanor. 

Alexander  Otis  for  appellant. 

Stephen  J.  Warren,  District  Attorney  (Howard  E.  Widener 
of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight. 
Vann  and  Werner,  JJ. 
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County  Court,  Broome  County,  May,  1905.  Unreported. 

In  the  Matter  of  the  Application  of  Simon  P.  Quick,  for  a  Special 
Election  in  the  Town  of  Windsor,  Broome  County,  New  York, 
Under  Section  16  of  the  Liquor  Tax  Law  and  the  Acts 
Amendatory  Thereof. 

Appearances : 

E.  D.  Gumming,  Esq.,  attorney  for  the  petitioner. 

H.  8.  Williams,  Esq.,  for  the  Board  of  Town  Canvassers. 

William  E.  Schenck,  Esq.,  attorney  for  the  State  Commissioner 
of  Excise. 

Parsons,  J. :  At  the  general  election  held  on  November  8th, 
1904,  there  was  an  attempt  to  submit  to  the  electors  of  the  town 
of  Windsor,  the  four  local  option  questions  specified  in  section  16 
of  the  Liquor  Tax  Law.  The  result  of  such  vote  on  the  1st,  2d  and 
4th  questions  specified  in  said  section  16,  in  the  form  in  which  they 
were  submitted  to  the  voters,  was  to  prohibit  the  sale  of  liquor  in 
each  case;  while  in  question  3,  in  the  form  in  which  it  was  sub- 
mitted, the  result  was  in  favor  of  permitting  liquor  to  be  sold  as 
specified  in  that  question. 

It  is  now  contended  by  the  petitioner  herein  that  the  said  elec- 
tion so  far  as  it  affects  the  local  option  question  submitted  at  that 
time,  is  null  and  void  for  the  following  reasons : 

1st.  That  a  certified  copy  of  the  petition  was  not  filed  with  the 
county  clerk,  as  required  by  law. 

2d.  That  the  ballots  were  irregularly,  improperly  and  illegally 
printed;  and 

3d.  That  the  notices  posted  and  published  did  not  comply  with 
the  requirements  of  the  Liquor  Tax  Law. 

The  answer  on  the  part  of  the  State  Commissioner  of  Excise 
and  the  board  of  town  canvassers  is  that  the  contention  of  the 
petitioner  is  without  avail,  and  that  the  questions  were  properly 
and  legally  submitted  unless  it  can  be  said  that  the  petition  which 
was  filed  with  the  town  clerk,  calling  for  a  vote  upon  the  questions 
specified  in  section  16  of  the  Liquor  Tax  Law,  was  illegal  and 
void. 
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We  will  now  consider  whether  the  petition  filed  was  a  sufficient 
and  valid  petition,  and  then  consider  the  other  questions  above 
mentioned  in  their  order. 

Section  16  of  the  Liquor  Tax  Law  provides  in  part  as  follows : 

"In  order  to  ascertain  the  will  of  the  qualified  electors  of  each 
town,  the  following  questions  shall  be  submitted  at  each  biennial 
town  meeting  hereafter  held  in  any  town  of  this  state  provided  the 
electors  of  the  town  to  the  number  of  ten  per  centum  of  the  votes 
cast  at  the  next  preceding  general  election  shall  request  such  sub- 
mission, by  written  petition  signed  and  acknowledged  by  such 
electors  before  a  notary  public  or  other  officer  authorized  to  take 
acknowledgments  or  administer  oaths,  which  petition  shall  be 
filed  not  less  than  twenty  days  before  such  town  meeting  with  the 
town  clerk  of  the  town." 

A  petition  was  filed  with  the  town  clerk  of  the  town  of  Windsor 
on  September  25th,  1904,  and  among  the  papers  submitted  to  the 
court  in  this  matter  is  one  which  is  certified  by  the  said  clerk  to 
be  a  true  copy  of  the  said  petition  as  the  same  appeared  on 
February  18th,  1905.  The  said  petition,  among  other  things, 
provides  as  follows : 

"We,  the  undersigned  electors  of  the  town  of  Windsor,  BroOme 
county,  State  of  New  York,  do  hereby  respectfully  petition  that 
the  question  of  selling  liquor  in  pursuance  of  the  several  sub- 
divisions of  the  Liquor  Tax  Law  in  the  town  of  Windsor,  N.  Y., 
be  submitted  to  a  vote  of  the  electors  of  the  said  town  at  the 
coming  election  held  November  8th,  1904,  the  following  questions 
to  be  legally  and  properly  submitted  and  proper  ballots  furnished 
in  accordance  with  the  said  Liquor  Tax  Law  and  the  amendments 
thereto : 

"First.  Shall  liquor  be  sold  to  be  drunk  on  the  premises  where 
sold.  Shall  any  corporation,  association,  copartnership  or 
person  be  authorized  to  traffic  in  liquors,  under  the  provisions  of 
subdivision  one  of  section  11  of  the  Liquor  Tax  Law,  in  the 
town  of  Windsor,  Broome  County,  New  York. 

"Second.  Selling  liquor  not  to  be  drunk  on  the  premises  where 
sold.  Shall  any  corporation,  association,  co-partnership  or  person 
be  authorized  to  traffic  in  liquors,  under  the  provisions  of  sub- 
division number  two  of  section  11  of  the  Liquor  Tax  Law,  in  the 
town  of  Windsor,  New  York. 

"Third.  Selling  liquor  as  a  pharmacist  on  physicians'  prescrip- 
tions.   Shall  any  corporation,  association,  co-partnership  or  per- 
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son  be  authorized  to  traffic  in  liquors,  under  the  provisions  of 
subdivision  three  of  section  11  of  the  Liquor  Tax  Law,  in  the 
town  of  Windsor,  New  York. 

"Fourth.  Selling  liquor  by  hotel  keepers.  Shall  any  corpora- 
tion, association,  co-partnership  or  person  be  authorized  to  traffic 
in  liquors  under  subdivision  number  one  of  section  11  of  the 
Liquor  Tax  Law,  as  a  keeper  of  a  hotel,  in  the  town  of  Windsor, 
New  York,  if  a  majority  of  the  votes  cast  on  the  first  proposition 
are  in  the  negative?" 

The  names  of  sixty-three  persons  are  attached  to  and  form  a 
part  of  the  petition  and  sixty-one  of  the  said  persons  appear  to 
have  duly  acknowledged  the  execution  of  the  said  petition.  It 
does  not  affirmatively  appear  from  the  petition  that  the  sixty-one 
signatures  attached  thereto  constitute  ten  per  centum  of  the  votes 
cast  at  the  next  preceding  general  election.  In  the  absence  of  any- 
thing further  on  that  question  the  presumption  would  exist,  in 
view  of  the  fact  that  the  town  clerk  submitted  the  questions  to 
the  electors,  that  the  number  of  signers  whose  names  are  contained 
in  the  petition  was  sufficient  to  require  the  clerk  to  act,  and  this 
presumption  would  exist  until  the  answering  parties  overcome 
the  same  by  competent  proof.  (Matter  of  Rice,  95  App.  Div.  28; 
Matter  of  Town  of  Newourgh,  97  App.  Div.  438.) 

As  a  matter  of  fact  it  does  appear  from  the  moving  papers 
herein  that  the  requisite  number  of  electors  did  sign  and 
acknowledge  the  said  petition. 

While  the  petition  did  not  set  forth  the  questions  to  be  sub- 
mitted in  the  language  of  the  statute,  it  did  recite  and  ask  that 
the  questions  of  selling  liquor  in  pursuance  of  the  several  sub- 
divisions of  the  Liquor  Tax  Law  be  legally  and  properly  submitted 
and  proper  ballots  furnished  in  accordance  with  the  said  law  and 
the  amendments  thereto.  It  then  recited  the  several  questions  to 
be  submitted  as  hereinbefore  set  forth.  This  was  sufficient  to  ap- 
prise the  town  clerk  of  the  questions  to  be  prepared  and  submitted 
to  the  electors.     (Matter   of  Rice,  95  App.  Div.  28.) 

Section  16  of  the  Liquor  Tax  Law  provides :  "The  town  clerk 
shall  within  five  days  from  the  filing  of  such  petition  in  his  office, 
prepare  and  file  in  the  office  of  the  county  clerk  of  the  county  a 
certified  copy  of  such  petition,  provided  the  town  meeting  at  which 
said  questions  are  to  be  submitted  is  to  be  held  at  the  time  of 
the  general  election." 

In  the  case  now  under  consideration  the  town  clerk  failed  to 
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file  with  the  county  clerk  a  certified  or  any  other  copy  of  the 
petition,  and  it  is  contended  by  the  answering  parties  herein  that 
this  failure  on  the  part  of  the  town  clerk  was  fatal  to  the  proper 
submission  of  the  said  questions  to  the  electors ;  and  in  that  con- 
nection, the  court's  attention  was  called  to  the  case  of  McMullen 
v.  Berean,  (29  Misc.  443),  in  which  case  the  court  held  that  the 
petition  should  be  filed  with  the  county  clerk  at  least  twenty  days 
prior  to  the  day  of  election.  Since  the  said  decision  the  law  has 
been  amended  and  a  fair  interpretation  and  construction  of  the 
law  as  it  exists  to-day  was  well  expressed  by  Houghton,  Justice, 
in  the  Matter  of  Bice,  (95  App.  Div.  28),  as  follows: 

"The  provision  of  section  16  of  the  Liquor  Tax  Law  with  respect 
to  filing  a  certified  copy  of  the  petition  in  the  county  clerk's  office, 
applies  only  when  the  excise  questions  are  to  be  submitted,  at 
the  time  of  holding  a  general  election.  The  reason  for  the  filing 
of  such  certified  copy  of  the  petition,  evidently,  was  that  the  county 
clerk  might  prepare  the  ballots.  Where  a  town  election  is  held 
on  the  day  of  a  general  election,  the  furnishing  of  the  ballots 
therefor  devolves  upon  the-  county  clerk,  which  might  be  said  to 
include  the  furnishing  of  ballots  for  the  local  option  questions. 
But,  by  chapter  405  of  the  Laws  of  1902,  section  86  of  the  Election 
Law  (Laws  of  1896,  chap.  909)  was  amended  by  providing  that 
even  where  the  town  meeting  was  held  on  a  general  election  day, 
ballots  for  town  propositions  should  be  provided  by  the  town  clerk 
in  like  manner,  as  though  the  town  meeting  was  held  at  another 
time.  The  reason  therefore,  for  the  direction  in  the  Liquor  Tax 
Law  for  filing  the  certified  copy  of  the  petition  for  submission 
of  the  excise  questions  with  the  county  clerk  failed,  for  he  was 
no  longer  required  to  furnish  the  ballots  to  be  voted  upon  such 
propositions." 

In  the  case  just  above  referred  to  a  certified  copy  of  the 
petition  was  filed  in  the  office  of  the  county  clerk  seven  days  after 
the  petition  was  filed  with  the  town  clerk  and  more  than  twenty 
days  previous  to  the  election  at  which  the  questions  were  sub- 
mitted; but  assuming  that  no  certified  copy  of  the  petition  had 
been  filed  with  the  county  clerk,  I  still  believe  and  hold  that  the 
proposition  of  law  as  hereinbefore  expressed  is  good. 

Section  16  of  the  Liquor  Tax  Law  further  provides: 

"  Whenever  such  questions  are  to  be  submitted  under  the  pro- 
visions of  this  act,  it  shall  be  the  duty  of  each  officer  charged  by 
law  with  the  duty  of  preparing  the  official  ballots  for  such  town 
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meeting  or  election,  to  have  prepared  at  the  time  fixed  by 
law  for  preparing  the  official  ballots  for  such  town 
meeting  or  election,  the  ballots  required  by  the  election  law  for 
voting  upon  any  constitutional  amendment,  proposition  or  ques- 
tion in  the  form  and  of  the  number  required  by  the  election  law, 
upon  the  face  of  which  shall  be  printed  in  full  the  said  questions 
as  heretofore  stated." 

The  ballot  as  printed  omitted  from  the  first  question  these 
words:  "namely,  by  selling  liquor  to  be  drunk  on  the  premises 
where  sold." 

It  omitted  from  the  second  question  these  words :  "namely,  by 
selling  liquor  not  to  be  drunk  on  the  premises  where  sold."  It 
omitted  from  the  third  question  these  words :  "  Namely,  by  selhng 
liquor  as  a  pharmacist  on  a  physician's  prescription."  And  the 
fourth  question  upon  the  said  ballot  was  expressed  as  follows: 
"  Helling  liquor  by  Hotel  Keepers.  —  Shall  any  corporation,  asso- 
ciation, co-partnership  or  person  be  authorized  to  traffic  in  liquors 
under  subdivision  one  of  section  eleven  of  the  Liquor  Tax  Law 
as  the  keeper  of  a  hotel  in  the  town  of  Windsor?  " 

By  reference  to  the  Liquor  Tax  Law,  it  will  be  seen  that  the 
fourth  question  is  as  follows: 

"  Selling  liquor  by  hotel-keepers  only.  —  Shall  any  corporation, 
association,  co-partnership  or  person  be  authorized  to  traffic  in 
liquors  under  subdivision  one  of  section  eleven  of  the  Liquor  Tax 
Law,  but  only  in  connection  with  the  business  of  keeping  a  hotel 
in  (here  insert  the  name  of  the  town)  if  the  majority  of  the  votes 
cast  on  the  first  question  submitted  are  in  the  negative? " 

In  the  case  of  The  People  ex  rel.  Caffrey  v.  Mosso,  (30  Misc. 
164)  the  fourth  question  contained  upon  the  ballot  and  attempted 
to  be  submitted  under  the  Liquor  Tax  Law  was  as  follows: 

"  Selling  Liquor  by  Hotel  Keepers.  —  Shall  any  corporation, 
association,  co-partnership  or  person  be  authorized  to  traffic  in 
liquors  under  subdivision  one  of  section  eleven  of  the  Liquor 
Tax  Law  as  the  keeper  of  a  hotel  in  the  town  of  Volney?" 

Hiscock,  Justice,  in  his  opinion,  holds  that  the  language  of 
the  statute  prescribing  the  form  in  which  these  questions  shall 
be  printed  upon  the  ballots  is  mandatory,  and  that  the  difference 
between  the  question  as  contained  in  the  ballot  and  as  expressed 
in  the  statute  is  a  material  one. 

In  the  Matter  of  Munson,  (95  App.  Div.  23),  Houghton,  Jus- 
tice, in  a  case  where  the  fourth  question  submitted  to  the  voters 
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under  section  16  of  the  Liquor  Tax  Law  omitted  the  following 
words:  "if  the  majority  of  the  votes  cast  on  the  first  question 
submitted  are  in  the  negative,"  held  that  the  omission  of  these 
words  might  very  well  have  misled  a  voter  who  desired  the  sale 
of  liquor  in  the  town  into  voting  for  the  first  proposition  and 
voting  against  the  fourth  proposition,  which  provided  for  the 
selling  of  liquor  by  hotel  keepers  only.  Such  electors  should  have 
it  distinctly  placed  before  them  that  in  case  the  first  proposition 
should  be  defeated,  they  then  could  have  the  privilege  of  voting 
for  license  to  hotel  keepers  only,  and  that  the  omission  of  the 
proviso  contained  in  the  statute  from  the  ballot  might  have 
deprived  many  voters  of  this  knowledge  and  so  led  them  into 
voting  contrary  to  their  intention. 

A  view  contrary  to  that  expressed  in  the  two  cases  last  above 
referred  to  was  taken  by  Dunwell,  Justice,  in  the  Matter  of 
Arnold,  32  Misc.  439. 

In  the  case  last  mentioned,  the  fourth  question  under  section 
16  of  the  Liquor  Tax  Law  was  printed  in  the  ballot  in  accordance 
with  the  statute  before  the  amendment.  The  justice  in  his 
opinion  holds  that  this  variance  is  a  technical  one  only,  and  u 
motion  for  a  re-submission  of  the  questions  was  denied. 

In  the  case  of  The  People  ex  rel.  Hayes  v.  Edwards,  (42  Misc. 
568),  which  was  a  motion  under  section  16  of  the  Liquor  Tax  Law 
for  an  order  directing  a  special  town  meeting,  one  of  the  grounds 
therefor  being  that  the  ballots  issued  and  used  by  the  electors 
did  not  conform  to  the  requirements  of  the  statute  in  that  they 
did  not  contain  the  caption  to  any  one  of  the  four  questions  sub- 
mitted. The  questions,  however,  with  the  exception  of  the  cap- 
tion, were  printed  in  the  language  of  the  statute.  Davy,  Justice, 
in  denying  the  motion  held  the  error  or  omission  to  be  a  technical 
one,  and  that  the  several  acts  constituting  the  basis  of  the  motion, 
and  including  the  question  now  under  discussion,  must  be  treated 
as  harmless  irregularities  and  are  no  grounds  for  an  order 
directing  a  special  town  meeting. 

It  was  also  held  by  Houghton,  Justice,  in  the  Matter  of  Bice, 
(95  App.  Div.  28),  that  the  omission  of  the  word  "  only  "  in  the 
caption  of  question  four  specified  under  section  16  of  the  Liquor 
Tax  Law  is  too  trivial  in  view  of  the  full  explanation  contained  in 
the  various  propositions  printed  on  the  ballot  to  make  the  vote  .i 
nullity,  or  so  irregular  as  to  require  a  resubmission. 
35 
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In  my  opinion,  there  is  good  reason  for  holding  as  to  the 
omission  of  the  word  "  only  "  from  the  caption  of  question  4  as 
in  the  case  last  above  cited,  and  to  my  mind  there  would  be  no 
injustice,  and  I  question  if  any  violation  of  the  law,  by  the 
omission  of  the  entire  caption  to  each  question,  as  was  done  in 
the  case  of  The  People  ex  rel.  Hayes  v.  Edwards,  supra. 

The  statute  provides  that  upon  the  face  of  the  ballot  "  shall  be 
printed  in  full  the  said  questions  as  heretofore  stated."  The 
caption  is  introductory  to,  and  leads  up  to  the  real  question  which 
the  electors  may  desire  to  vote  upon.  In  reality  the  caption 
forms  no  part  of  the  question  even  though  it  follows  the  words 
"  Question  1,"  "  Question  2,"  "  Question  3,"  and  "  Question  4,"  as 
the  same  are  respectively  in  the  said  section  16  of  the  Liquor  Tax 
Law. 

A  different  question,  however,  is  presented  when  we  come  to 
consider  the  omission  from  the.  respective  questions  of  the  last 
clause  of  such  questions,  as  in  the  case  now  under  consideration. 
I  cannot  agree  with  the  opinion  expressed  by  Justice  Dunwell  in 
the  Matter  of  Arnold,  supra,  as  in  that  case,  a  substantial  part 
of  the  question  is  omitted.  This  being  true,  it  cannot  properly 
be  termed  a  technical  or  immaterial  .variance.  It  is  purely  a 
matter  of  speculation  as  to  how  any  elector  would  vote  upon 
any  one  of  the  four  questions  above  referred  to  in  case  the  ballot 
contained  only  a  portion  of,  rather  than  the  complete  question. 
The  courts  should  be  reluctant  to  say  that  the  result  would  be  the 
same  in  either  instance. 

I  am  of  the  opinion  and  hold  that  the  ballots  which  were  sub- 
mitted to  the  electors  in  this  case  were  insufficient  for  a  legal 
and  proper  determination  of  the  several  questions  sought  to  be 
submitted  to  them. 

Section  16  of  the  Liquor  Tax  Law  further  provides :  "  The  town 
clerk  shall  also,  at  least  ten  days  before  the  holding  of  such 
town  meeting  or  general  election,  cause  to  be  printed  and  posted 
in  at  least  four  public  places  in  such  town,  a  notice  of  the  fact 
that  all  of  the  local  option  questions  provided  for  herein  will  be 
voted  on  at  such  town  meeting  or  general  election ;  and  the  said 
notice  shall  also  be  published  at  least  five  days  before  the  vote 
is  to  be  taken,  once,  in  one  newspaper  published  in  the  county  it? 
which  said  town  is  situate,  which  shall  be  a  newspaper  published 
in  the  town  if  there  be  one." 

The  following  notice  was  posted  in  at  least  four  public  places 
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in  the  town  of  Windsor  for  more  than  twenty  days  previous  to 
the  election. 

"  Notice  is  hereby  given  that  the  petition  required  by  law  hav- 
ing been  filed  with  me,  a  vote  by  ballot  will  be  taken  at  the  elec- 
tion to  be  held  on  the  8th  day  of  November,  1904,  in  and  for  the 
town  of  Windsor,  N.  Y.,  on  the  following  propositions,  viz : 

"  1.     Selling  liquor  to  be  drunk  on  the  premises  where  sold. 

"  2.     Selling  liquor  not  to  be  drunk  on  the  premises  -where  sold. 

"  3.  Selling  liquor  as  a  pharmacist  on  physician's  prescrip- 
tion. 

"  4.     Selling  liquor  by  hotel  keeper. 

"Dated  this  3rd  day  of  October,  1904. 

"  A.  S.  Sleeper, 

"  Town  Clerk." 

The  said  notice  was  also  published  in  the  Windsor  Standard,  a 
weekly  newspaper  published  in  the  said  town  of  Windsor,  on  the 
6th  day  of  October,  1904. 

It  is  contended  by  the  petitioner  that  the  notice  thus  posted 
and  published  was  of  no  force  and  effect  and  was  not  a  compli- 
ance with  the  statute. 

It  will  be  observed  that  the  law  does  not  require  the  notice  to 
be  set  forth  in  the  language  of  the  statute.  All  that  is  required  is 
that  "  a  notice  of  the  fact  that  all  of  the  local  option  questions 
provided  for  herein  will  be  voted  on  at  such  town  meeting  or 
general  election." 

The  decisions  of  our  courts  are  conflicting  as  to  the  necessity  of 
posting  and  publishing  the  notice  above  referred  to.  It  was  held 
in  the  Matter  of  Eggleston,  (51  App.  Div.  38),  that  the  notice  pre- 
scribed by  law  must  be  given.  In  another  and  a  later  decision  by 
the  same  court,  Matter  of  O'Eara  (63  App.  Div.  512),  Williams, 
Justice,  in  delivering  the  opinion  said : 

"Upon  the  merits  we  think  we  are  controlled  by  the  case 
recently  decided  in  this  court.  (Matter  of  Eggleston,  51  App. 
Div.  38.)  We  determined  in  that  case  that  the  notice  must  be  given 
as  required  by  the  Liquor  Tax  Law,  in  order  to  render  the  election 
valid,  and  we  must  adhere  to  that  rule  here." 

In  the  Matter  of  Sullivan,  (34  Misc.  598),  it  was  conceded  that 
the  notices  required  by  the  statute  had  not  been  given.  Houghton, 
Justice,  in  his  opinion  said : 

"The  provisions  of  the  Liquor  Tax  Law  as  to  what  shall  be 
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done  by  the  town  clerk  with  respect  to  the  notice,  when  the  ques- 
tions are  to  be  voted  upon,  are  clear  and  it  seems  to  me  mandatory. 
He  'shall'  at  least  ten  days  before  the  holding  of  the  town  meeting 
post  in  'four'  public  places  a  notice  of  the  fact  that  the  local 
option  question  will  be  voted  on;  and  he  'shall'  publish  said 
notice  at  least  five  days  before  the  vote  is  to  be  taken,  in  a  news- 
paper in  the  county  or  in  the  town  if  there  be  one.  The  law  does 
not  say  that  he  'may'  give  notice  in  any  other  manner,  either 
by  mailing  actual  official  notice  or  by  personal  notice.  It  is  a 
familiar  proposition  of  statutory  construction  that  where  persons 
are  interested  in  the  giving  of  notice,  as  all  the  electors  of  the 
town  are  in  the  question  as  to  whether  there  shall  be  license  or 
no  license,  the  use  of  the  word  shall  in  directing  the  manner  of 
notice  is  mandatory.  *  *  *  The  failure  to  give  notice  by 
posting  and  publishing  is  not,  therefore,  a  mere  irregularity,  but 
rendered  the  vote  a  nullity." 

In  the  Matter  of  Powers,  (34  Misc.  636),  there  was  an  omission 
of  the  town  clerk  to  print  and  post  the  notices  required  by  the 
statute.    Nash,  Justice,  in  his  opinion  states  as  follows : 

"The  provision  of  the  statute  that  at  least  ten  days  before  the 
holding  of  the  town  meeting,  the  town  clerk  shall  cause  the  notices 
to  be  printed  and  posted  is  peremptory,  an  absolute  requirement 
necessary  to  give  jurisdiction  to  take  the  vote  prescribed  by 
statute.  *  *  *  It  is  argued  that  the  publication  of  the  notice 
in  the  newspapers  was  sufficient.  It  may  well  be  that  the  means 
taken  to  bring  the  matter  before  the  people  and  the  notice  actually 
given,  was  more  general  and  gave  more  publicity  to  the  fact  that 
the  proposed  submission  was  to  be  made,  than  would  the  posting 
of  the  four  notices.  But  that  is  not  what  the  law  requires. 
*     *    *    It  is  not  a  question  of  actual  but  legal  notice." 

A  view  somewhat  contrary  to  that  expressed  in  the  cases  above 
cited  is  contained  in  the  Matter  of  France,  (36  Misc.  693) .  In  that 
case  the  town  clerk  did  not  publish  in  a  newspaper  at  all,  and 
posted  the  notices  five  days  before  the  town  meeting  instead  of 
ten,  yet  it  was  shown  by  affidavits  that  the  electors  of  the  town 
had  been  informed  of  the  propositions  to  be  submitted  about  one 
month  before  the  town  meeting.  Dunwell,  Justice,  in  his 
opinion  says: 

"The  question,  then,  here  presented  is  whether  the  omission  of 
some  of  the  formal  steps  prescribed  by  the  statute  for  giving 
notice  shall  invalidate  the  election,  although  actual  and  timely 
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notice  was  in  fact  received  by  the  voters  concerned.  An  affirmative 
answer  would  seem  like  sacrificing  substance  to  formality.  The 
statute  wisely  provides  for  notice.  Care  was  taken  by  the  Legisla- 
ture that  the  electors  should  not  go  uninformed.  Therefore,  it  was 
necessary  to  designate  certain  observances  that  would  be  regarded 
as  sufficient.  But  it  is  not  probable  that  the  authors  of  the  statute 
supposed  that  the  meagre  information  that  would  reach  the  voters 
through  four  posted  notices  and  one  insertion  in  a  town  or  county 
paper,  would  convey  the  real  and  abundant  notice  to  the  electors 
upon  which  they  would  act.  *  *  *  The  statute  itself  does  not 
declare  that  the  omission  under  consideration  shall  invalidate  the 
election." 

The  court  denied  the  motion  for  a  special  town  meeting  for  the 
purpose  of  again  submitting  the  questions  to  the  electors,  thereby 
holding  that  the  failure  of  the  town  clerk  to  publish  any  notice  of 
the  fact  of  such  submission,  and  his  posting  a  notice  but  five 
days  previous  to  the  election,  in  view  of  the  fact  that  the  electors 
had  been  otherwise  informed  that  the  local  option  questions  would 
be  submitted  at  the  next  election,  was  a  sufficient  compliance  with 
the  statute. 

In  the  Matter  of  Rowley  (34  Misc.  662) ,  the  town  clerk  failed  to 
give  the  notice  required  by  section  16  of  the  Liquor  Tax  Law,  but 
a  notice  of  the  fact  that  all  of  the  local  option  questions  would  be 
voted  on  at  such  town  meeting  was  otherwise  brought  to  the  atten- 
tion of  the  electors.  Rich,  Justice,  in  denying  the  motion  for  a 
resubmission  of  the  questions  to  the  electors  says : 

"It  was  the  duty  of  the  town  clerk  to  give  notice  of  the  vote 
on  local  option.  The  statute  in  respect  to  his  duties  is  directory 
only.  In  case  of  a  failure  of  the  town  clerk  to  post  and  publish 
the  notice,  where  the  electors  were  not  given  other  notice,  the  vote 
cast  would  be  void  and  the  will  of  the  people  thwarted  by  the 
wilful  refusal  of  that  officer  to  perform  his  duty.  But  that  is 
not  the  case  here.  The  end  sought  to  be  obtained  by  the  statute, 
to  wit :  '  The  giving  of  notice  of  the  questions  to  be  voted  for 
at  the  town  meeting '  was  accomplished  in  this  case  as  already 
clearly  appears." 

In  the  Matter  of  O'Hara  (40  Misc.  355),  the  town  clerk  did  not 
publish  for  five  days  before  the  election  a  notice  that  the  local 
option  questions  were  to  be  submitted  to  the  voters.  Kellogg. 
Justice,  in  his  opinion  seems  to  regard  the  omission  as  a  mere 
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technicality,  and  in  denying  the  motion  for  a  special  town  meet- 
ing for  the  purpose  of  resubmitting  the  liquor  tax  questions,  says : 
"  When  it  affirmatively  appears  that  the  public  has  not  suffered 
by  such  irregularity,  and  that  full  notice  was  in  fact  given,  the 
end  designed  to  be  accomplished  by  the  statutory  notice  is 
reached,  and  a  court  vested  with  discretion  will  not  follow  the 
strict  letter  of  the  law  in  utter  disregard  of  its  spirit  and  intent, 
and  for  a  technicality  sacrifice  the  substance." 

Other  cases  to  the  same  effect  as  the  three  last  above  cited  might 
be  referred  to,  but  I  deem  it  unnecessary  as  in  the  case  now  under 
consideration,  timely  notice  was  given  by  the  town  clerk,  both 
by  posting  and  publishing  the  same,  to  the  effect  that  all  of  the 
local  option  questions  specified  in  section  16  of  the  Liquor  Tax 
Law  would  be  voted  on  at  the  election  to  be  held  on  the  8th  day 
of  November,  1904. 

In  my  opinion,  the  notice  thus  given  was  sufficient,  as  it  not 
,  only  stated  the  time  when  the  vote  would  be  taken,  but  it  specified 
the  several  questions  which  would  be  submitted  to  the  electors. 
There  was,  then,  in  this  case,  a  full  compliance  with  the  law  even 
though  we  regard  the  provision  of  the  Liquor  Tax  Law  as  to  the 
time,  place,  and  manner  of  giving  the  notice  as  mandatory. 

Another  point  raised  by  the  Board  of  Town  Canvassers  is  that 
subsequent  to  the  filing  of  the  petition  with  the  town  clerk,  the 
petition  was  taken  from  the  town  clerk's  office  and  changed  t>y 
adding  to  the  4th  question  these  words :  "if  a  majority  of  the 
votes  cast  on  the  first  proposition  are  in  the  negative." 

The  contention  on  the  part  of  the  said  Board  of  Town  Can- 
vassers., assuming  the  above  to  be  true,  is  that  the  said  several 
local  option  questions  could  not  be  legally  submitted  to  the  elec- 
tors and  such  being  the  case  a  special  town  meeting  could  not 
now  be  called  for  re-submitting  the  questions. 

The  evidence  shows  that  the  said  petition,  was  duly  filed  with 
the  town  clerk  on  the  25th  day  of  September,  1904,  and  that  the 
same  was  removed  from  the  town  clerk's  office,  by  some  unknown 
person  and  in  some  unknown  manner  subsequent  to  the  election 
held  on  the  8th  day  of  November;  and  that  during  the 
early  part  of  January,  1905,  the  said  petition  was  discovered  by 
the  newly-elected  town  clerk  among  the  papers  on  file  in  his  office. 
The  evidence  further  shows  that  when  the  said  petition  waR 
thus  discovered  it.  bore  the  interlineation  of  the  following  words : 


Liquor  Tax  Law  551 


"  if  a  majority  of  the  votes  cast  on  the  first  proposition  are  in  the 
negative." 

The  evidence  does  not  disclose  the  date  when  the  petition  was 
taken  from  the  town  clerk's  office,  nor  when  the  same  was 
returned  thereto,  nor  the  name  of  the  person  who  made  the  said 
interlineation ;  therefore,  I  think  it  may  be  said  that  the  petition 
having  once  been  duly  filed  with  the  town  clerk,  the  presumption 
would  be  in  the  absence  of  any  evidence  to  the  contrary,  that  the 
same  remained  on  file  until  about  the  time  its  absence  was  dis- 
covered, which  was  a  date  subsequent  to  the  holding  of  the 
election. 

The  petition  never  having  been  legally  withdrawn  from  the 
town  clerk's  office,  must,  in  determining  the  legality  of  the  elec- 
tion, be  considered  as  it  was  at  the  date  of  filing,  and  not  as  of 
the  date  of  its  return. 

I  am  of  the  opinion  and  hold  that  the  removal  of  the  said 
petition  from  the  town  clerk's  office,  and  the  subsequent  inter- 
lineation of  the  words  mentioned  therein,  in  no  way  affected  the 
legality  of  the  election  so  far  as  concerns  the  said  several  local 
option  questions  which  were  submitted  to  the  electors. 

The  evidence  shows  that  the  fourth  question  submitted  to  the 
electors  was  defeated  by  28,  and  that  there  were  88  blank  ballots ; 
and  that  there  was  a  "  No-license  League "  in  the  village  and 
town  of  Windsor,  which  took  a  very  active  part  in  the  considera- 
tion of  the  several  liquor  tax  questions  which  were  submitted  to 
the  electors  at  the  last  general  election.  The  said  League  leased 
two  columns  of  "The  Windsor  Standard,"  an  independent  paper 
published  in  the  village  and  town  of  Windsor,  for  four  consecu- 
tive weeks  immediately  preceding  the  election,  and  they  caused 
to  be  published  in  said  paper  during  the  said  four  weeks  various 
matter  in  opposition  to  the  granting  of  license.  They  also  held 
a  number  of  public  meetings  throughout  the  town,  which  said 
meetings  were  addressed  by  representative  citizens  of  the  town 
of  Windsor,  who  not  only  advocated  but  urged  the  defeat  of  the 
said  several  local  option  questions,  unless  it  be  the  third  question, 
which  pertains  to  the  sale  of  liquor  as  a  pharmacist  on  a  phy- 
sician's prescription.  In  addition  to  this,  on  or  about  the  31st 
day  of  October,  1904,  the  said  League  caused  to  be  printed  and 
mailed  to  nearly  every  elector  in  the  town  of  Windsor  a  sample 
ballot  and  various  literature  pertaining  to  and  bearing  on  the 
said  several  liquor  tax  questions.    On  the  other  hand,  many 
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voters  were  instructed  by  one  favorable  to  the  granting  of  license 
to  hotel  keepers  only,  as  to  how  to  mark  their  ballot,  and  they 
were  furnished  with  sample  ballots  containing  the  said  several 
local  option  questions  in  substantially  the  form  in  which  they 
were  submitted  to  the  electors. 

It  will,  therefore,  be  seen  that  the  electors  were  generally 
apprised  that  a  vote  would  be  taken  at  the  coming  election  ou 
the  question  of  selling  liquor  in  the  town  of  Windsor.  In  view 
of  this  fact,  and  the  further  fact  that  the  notice  as  posted  and 
published  was  sufficient,  it  is  to  be  regretted  that  there  was  a 
failure  to  comply  with  the  statute  in  respect  to  the  wording  of 
the  ballots. 

The  law  not  having  been  complied  with,  as  hereinbefore  set 
forth,  the  application  for  a  special  election  in  the  town  of  Wind- 
sor should  be  granted.  An  order  will  be  made  in  accordance 
with  the  above  decision  with  costs. 


First  Appellate  Department,  May  Term,  1905.  Reported.  104  App.  Div.  496. 

The  People  of  the  State  of  New  York  ex  rel.  James  Churchill, 
Relator,  v.  Francis  V.  Greene,  Commissioner  and  Chief  of 
Police  of  the  Police  Department  of  the  City  of  New  York, 
Respondent. 

A  police  sergeant  assigned  to  duty  as  a  police  captain — He  may  be  dis- 
missed for  a  failure  to  perform  the  duties  of  that  position. 
A  police  sergeant  of  the  city  of  New  York  regularly  assigned  to  duty  as 
a  police  captain  and  who  assumes  to  act  as  such  may  be  held  responsible 
for  a  failure  to  adequately  perform  the  duties  of  a  police  captain  and  be 
dismissed  from  the  police  force  for  such  a  failure. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  13th  day  of  February,  1903,  directed  to  Francis  V.  Greene, 
commissioner  and  chief  of  police  of  the  police  department  of 
the  city  of  New  York,  commanding  him  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  New  York  all  and 
singular  his  proceedings  had  in  dismissing  the  relator,  a  police 
sergeant,  from  the  police  department  of  the  city  of  New  York. 
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A.  8.  Gilbert,  for  the  relator. 

Theodore  Connoly,  for  the  respondent. 

McLaughlin,  J. :  The  relator,  a  police  sergeant,  on  the  18th  of 
November,  1901,  was  assigned  to  duty  as  a  captain  in  command 
of  the  Fifteenth  precinct  in  the  city  of  New  York,  and  he  con- 
tinued therein  until  the  twenty-fourth  of  April  following  when  he 
was  removed  therefrom  and  tried  upon  charges  which  had  been 
preferred  against  him. 

The  charges  were  six  in  number:  (1)  Neglect  of  and  omission 
to  perform  duty;  (2)  making  false  reports  to  his  superior  officers; 
(3)  neglect  and  disobedience  of  orders  and  of  the  rules  and 
regulations  of  the  police  department;  (4)  conduct  unbecoming  an 
officer  and  conduct  injurious  to  the  welfare  of  the  service  and 
subversive  of  discipline  of  the  police  department  and  force;  (5) 
conduct  unbecoming  an  officer,  and  (6)  breach  of  discipline. 

He  was  found  guilty  only  of  the  first  four  charges,  the  specifica- 
tions of  which  alleged,  in  substance,  that  he  had  failed  to  perform 
his  duty  as  such  acting  captain  in  the  Fifteenth  precinct  by 
neglecting  and  omitting  to  close  and  suppress,  or  making  false 
reports  of  upwards  of  thirty  houses  of  prostitution,  the  street 
numbers  of  which  were  given,  and  had  failed  to  detect  violation? 
of  the  Liquor  Tax  Law  at  eleven  places,  the  street  numbers  of 
which  were  also  given.    As  to  these  specifications,  the  commis- 
sioner found  that  the  relator  had  neglected  and  omitted  to  per- 
form his  duty  in  suppressing  or  closing  twenty-two  houses  of  pros 
titution  out  of  those  specified,  and  had  failed  to  detect  violations 
of  the  Liquor  Tax  Law  in  ten  out  of  eleven  of  those  named.    The 
findings   of  the  commissioner  that  the  houses  of  prostitution 
named  did  in  fact  exist,  or  that  there  had  been  violations  of  the 
Liquor  Tax  Law  in  the  manner  specified,  do  not  seem  to  be  ser- 
iously contested.    What  is  claimed  is:     (1)  That  the  relator, 
being  a  police  sergeant,  could  not  be  held  responsible  for  failure 
to  adequately  perform  the  duties  of  a  police  captain ;  and  (2)  If 
he  could,  the  evidence  did  not  justify  a  conclusion  that  there  had 
been  any  dereliction  of  duty  upon  the  part  of  the  relator,  inas- 
much as  it  was  not  possible  for  him  to  close  such  houses  or  pre- 
vent such  violations  of  the  law  with  the  force  at  his  command. 

There  is  no  force  in  the  first  contention.    There  is  nothing  in 
the  rules  and  regulations  of  the  police  department  which  pre- 
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vents  or  prohibits  a  police  sergeant  being  assigned  and  required 
to  perform  the  duties  of  a  captain;  on  the  contrary,  rule  6  pro- 
vides that  in  cases  of  vacancy  or  in  the  absence  of  the  captain  by 
reason  of  illness  or  absence  from  duty,  or  by  permission  of  the 
police  commissioner,  the  duties  required  of  him  shall  be  per 
formed  by  one  of  the  sergeants  of  the  precinct,  selected  for  that 
purpose ;  the  sergeant  so  selected  shall  be  designated  as  sergeant 
in  command  and  shall,  in  the  absence  of  such  captain,  possess 
and  exercise  all  the  powers  of  a  captain  and  shall  enforce  the 
orders,  rules  and  regulations  established  for  the  government  of 
the  precinct.  The  relator  was  regularly  assigned  to  the  Fifteenth 
precinct  as  the  sergeant  in  command,  and  as  such  in  the  absence 
of  the  captain,  possessed  and  exercised  all  the  powers  of  a  cap- 
tain. He  assumed  to  act  and,  therefore,  was  as  much  respons- 
ible for  a  dereliction  of  duty  as  though  he  were,  in  fact,  a  police 
captain.  It  is  not  difficult  to  see  that  if  the  relator  could  be 
excused  for  failure  to  perform  duty  on  the  ground  claimed,  there 
would  be  no  efficiency  in  the  police  department,  inasmuch  as  laws 
could  be  violated  at  will,  without  anybody  in  it  being  held  respons- 
ible for  the  same. 

Nor  is  there  force  in  the  second  contention.  The  record  is  n 
voluminous  one.  It  contains  upwards  of  3,000  printed  pages,  and 
it  would  serve  no  useful  purpose  to  detail  the  evidence,  disgusting 
as  it  is,  relating  to  each  one  of  the  houses  or  to  the  violations  of 
the  Liquor  Tax  Law.  It  is  sufficient  to  say  that  the  evidence 
adduced  at  the  trial  is  so  convincing  that  it  is  difficult  to  see  how 
the  commissioner  could  have  reached  any  conclusion  other  than 
the  one  which  he  did.  Many  of  these  houses  were  of  such  a  notor- 
ious character  that  the  relator  must  have  known  of  their  exist- 
ence; in  fact,  I  do  not  understand  that  he  denies  that  he  had 
such  knowledge,  at  least,  as  to  some  of  them,  or  that  liquors  were 
being  sold  therein  in  violation  of  law;  and  he  had  at  his  command 
a  force  sufficient  to  have  closed  the  houses  and  prevented  viola- 
tions of  law  had  he  honestly  and  in  good  faith  attempted  to  do 
so.  That  he  did  not  make  such  attempt  is  clearly  and  con- 
clusively established,  and  it  is  only  necessary  to  refer  to  one  or 
two  of  the  houses  to  show  that  fact.  That  there  was  feeling 
between  the  relator  and  Inspector  Cross  may  be  conceded,  but 
this  did  not  prevent  the  relator  discharging:  his  duty,  nor  was  it 
any  excuse  for  his  failure  to  do  what  he  knew  under  the  rules  and 
regulations  of  the  police  department  and  the  laws  of  the  State 
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he  was  obligated  to  do,  viz.,  prevent,  so  far  as  possible,  the  com- 
mission of  crime.  He  knew,  because  he  was  informed  by  Patrol- 
man Bock,  one  of  his  officers  in  citizens'  clothes,  that  2'di)  East 
Ninth  street  was  a  house  of  prostitution,  and  that  one  Bertha 
Hitz  was  in  charge.  Officer  Bock  testified  that  he  visited  this 
place  several  times  and  on  each  occasion  he  asked  Bertha  Hitz  if 
she  had  "  any  girls  upstairs  "  and  her  invariable  reply  would  be 
no,  that  she  only  had  two  and  if  she  "  could  only  get  rid  of  the 
place  she  would  get  out."  Notwithstanding  this,  Bertha  Hitz  was 
not  arrested  nor  does  any  effort  seem  to  have  been  made  to 
prevent  her  from  violating  the  law.  The  relator  also  knew  that 
the  rear  house  of  No.  27  Second  street  was  a  notorious  resort  and 
yet  he  never  reported  it,  and  his  only  excuse  was  that  the  inspec- 
tor knew  more  about  it  than  he  did.  One  cannot  read  the 
relator's  cross-examination  in  relation  to  this  house  and  his  subse- 
quent acts  in  connection  with  the  arrest  of  Blanche  Vernon,  the 
proprietress  or  person  in  charge  of  it,  without  reaching  the  con 
elusion  that  such  house  was  permitted  to  exist  by  the  relator's 
inactivity,  if  not  his  connivance.  The  place  was  raided  by  the 
police  on  the  morning  of  March  17,  1902,  and  Blanche  Vernon 
arrested.  When  the  raid  was  made  the  relator  stood  on  the 
opposite  side  of  the  street,  notwithstanding  which  fact  he  had  his 
name  entered  in  the  blotter  as  the  officer  who  made  the  arrest. 
The  warrant  upon  which  Blanche  Vernon  was  arrestee  was 
obtained  on  Saturday,  the  fifteenth  of  March,  and  yet  was  not 
executed  until  the  following  Monday  morning,  despite  the  fact 
that  the  best  time  to  execute  a  warrant  against  a  place  of  this 
description,  according  to  the  testimony,  was  on  Saturday  night  or 
Sunday  morning.  Not  only  this,  but  when  the  officers  entered! 
the  house  to  execute  the  warrant,  the  only  persons  found  therein 
were  several  women  attired  in  street  dresses,  and  with  the  excep- 
tion of  a  hat  and  coat,  ready  to  proceed  at  once  to  the  station 
house.  The  conclusion  is  irresistible  that  information  as  to  the 
existence  of  the  warrant  and  the  time  when  it  would  be  executed 
had  been  conveyed  by  some  one  to  Blanche  Vernon.  When  she 
arrived  at  the  station  house  her  bondsman  was  on  hand  and  In 
this  connection  it  is  of  interest  to  note  that  the  relator  accepted 
the  bondsman  offered  by  her,  and  that  person  was  one  of  the 
reputed  owners  of  No.  27  Second  street. 

Other   instances  might  be  given   of  the   relator's   inactivity 
equally  as  strong  as  the  two  cases  cited.    At  the  trial,  the  relator, 
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evidently  appreciating  the  force  of  the  evidence  offered  showing 
his  inactivity  as  to  tne  houses  of  prostitution  mentioned,  sought 
to  prove  that  their  existence  was  due  in  a  large  measure  to  the 
fact  that  the  force  of  twelve  officers  in  citizens'  clothes  which  he 
had  at  the  time  he  went  into  the  precinct  was,  on  or  about  the 
hrst  of  February,  reduced  to  six,  and  in  this  connection  he  tes- 
tified that  all  of  the  houses  mentioned  in  the  specifications  were, 
on  the  first  of  February,  closed,  with  the  exception  of  four,  but 
that  twenty-eight  of  them  opened  up  on  the  very  day  that  the 
reduction  in  his  force  took  place,  ft  cannot  be  that  places  01 
the  character  described  could  spring  into  existence  in  an  hour  or 
a  day.  They  had  existed  prior  to  the  time  the  reduction  took 
place.  They  were  of  long  standing.  The  character  and  number 
of  people  that  resorted  to  some  of  them  indicate  this  as  well 
as  the  practices  therein  permitted.  The  relator's  testimony  upon 
this  subject  is  incredible  and  unworthy  of  belief. 

The  efficiency  of  the  police  force  is  the  only  thing  which  cau 
prevent  in  a  great  city  like  New  York  the  existence  of  vice  and 
the  commission  of  crime.  It  is  the  protection  which  the  citizen 
has  as  to  his  person  and  property,  and  there  cannot  be  an  efficient 
police  force  if  an  officer  discharging  the  duties  which  the  relator 
assumed  to  discharge  is  unable,  by  reason  of  incompetency  or 
unwilling  by  reason  of  being  in  league  with  violators  of  the  law, 
to  prevent  the  commission  of  crime  to  the  extent  that  the  same 
was  committed  in  the  Fifteenth  precinct  while  he  was  in  charge. 
The  court  would  be  derelict  in  its  duty  if  it  did  not,  in  so  far 
as  it  lies  in  its  power,  place  its  stamp  of  disapproval  upon  the 
acts  of  an  officer  who,  by  his  inactivity  —  to  use  no  stronger  term 
—  permits  crime  to  flourish  as  it  did  in  this  precinct. 

The  relator  had  a  fair  trial,  the  evidence  sustains  the  findings 
of  the  commissioner,  and  for  that  reason  I  think  his  order  dis- 
missing the  relator  should  be  affirmed  and  the  writ  quashed,  with 
fifty  dollars  costs  and  disbursements. 

O'Brien,  Hatch  and  Laughlin,  J  J.,  concurred ;  Patterson,  J., 
concurred  in  result. 

Writ  quashed  and  proceedings  affirmed,  with  fifty  dollars  costs 
and  disbursements. 
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Fourth  Appellate  Department,  May,  1905.  Reported.  105  App.  Div.  626. 

i 
Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 

State  of  New  York,  Appellant,  v.  Joseph  McIndoo,  and  The 

Empire  State  Surety  Company,  Respondents. 

In  the  rear  of  defendant's  barroom  was  a  room,  sort  of  a  dining-room, 
separated  by  a  partition  and  swing  doors.  In  this  room  curtains  were 
suspended  from  rods  extending  across  the  room  both  ways,  making  small 
compartments  thereof.  The  defendant  and  both  of  his  bartenders  denied 
selling  liquor  to  the  plaintiff's  special  agents  on  certain  occasions,  but  had 
no  recollection  of  the  days  in  question,  and  testified  as  to  custom. 

W.  L.  Thornton,  for  appellant. 


i 


A  verdict  should  have  been  directed  in  favor  of  the  plaintiff,  on 
the  undisputed  facts  in  relation  to  the  condition  of  defendant's 
barroom  and  similar  adjoining  rooms  as  to  booths,  curtains  and 
open  doors.    Furthermore,   the  plaintiff's   proof  as  to   Sunday 
traffic  was  not  sufficiently  controverted.     The  special  agents  of 
the  State  Commissioner  of  Excise  engaged  in  the  performance  of 
their  duties  are  in  no  sense  interested  witnesses.     (Gullinan  v. 
Rorphuro,  93  App.  Div.  200;  GulUnan  v.  Trolley  Club,  65  App 
Div.  202.)     The  defendant  and  his  bartenders  are  interested  wit- 
nesses.   Their  negative  testimony  was  not  sufficient  to  meet  the 
positive  testimony  of  the  special  agents.     {Gullinan  v.  City  of 
New  York,  60  N.  Y.  133;  Chapman  v.  R.  R.  Co.,  14  Hun,  484; 
Tolmam,  v.  Syracuse,  27  Hun,  325 ;  Taylor  v.  R.  R.  Co.,  16  App. 
Div.  1;  Cullinan  v.  Hosmer,  100  App.  Div.  148.)     There  was  no 
reason  for  denying  conclusiveness  to  the  testimony  of  the  special 
agents.    {Bank  v.  Weston,  172  N.  Y.  258;  Hull  v.  Littauer,  163 
N.  Y.  572.)     Even  though  a  verdict  for  plaintiff  was  properly 
denied,  and  case  submitted  to  jury,  the  verdict  rendered  contrary 
to  the  law  and  the  evidence  should  be  set  aside.     (Code  of  Civil 
Procedure,  §999;  Tracy  v.  Wheeler,  30  N.  Y.  231;  Barrett  V. 
R.  R.  Co.,  45  N.  Y.  628;  Cohn  v.  Goldman,  76  N.  Y.  284;  Oil  Co.  v. 
Ins.  Co.,  79  N.  Y.  506 ;  Tate  v.  McCormack,  23  Hun,  218 ;  Young  v. 
Stone,  77  N.  Y.  395 ;  Cullman  v.  Kisselbrack,  43  Misc.  103 ;  Luder- 
man  v.  R.  R.  Co.,  30  App.  Div.  520.)     The  jury  must  have  been 
improperly  influenced.     (Coming  v.  Nail  Factory,  44  N.  Y.  594; 
Schmidt  v.  Brown,  80  Hun,  183.)     The  judgment  of  the  court 
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below  should  be  reversed  and  judgment  directed  upon  the  undis- 
puted facts.  {Benedict  v.  Amoux,  154  N.  Y.  715 ;  Lopes  v.  Camp- 
oell,  163  N.  1'.  344;  Andrew  v.  steamboat  Co.,  11  Hun,  490.) 

E.  W.  Mclntyre,  for  respondent. 

The  setting  aside  of  a  verdict  is  a  matter  of  discretion,  ana 
unless  abused,  may  not  be  reviewed  on  appeal.  (Code  of  Civ. 
Proc.  §999;  83  Hun,  9;  83  Hun,  357;  82  Hun,  46.)  A  jury's 
verdict  will  not  be  set  aside  if  there  is  any  evidence  to  sanction 
it.  (5  Civ.  Pro.  38;  3  Johns.  271;  4  Johns.  390;  4  Wend.  423; 
2  N.  Y.  Supp.  302;  7  St.  Eep.  687.)  The  mere  fact  that  the 
evidence  may  strongly  preponderate  in  favor  of  the  defeated  party 
does  not  authorize  a  new  trial.  (122  N.  Y.  91.)  Nor  will  the 
improper  admission  of  evidence  which  could  not  have  affectea 
the  result.  (5  Hun,  536;  14  Daly,  379,  affirmed,  120  N.  Y.  644.  j 
After  the  refusal  of  a  Trial  Court  to  set  aside  a  verdict,  it  will 
not  be  disturbed  on  appeal,  because  against  the  weight  of  evid- 
ence, unless  so  contrary  to  the  preponderant  proof  as  to  startle 
by  its  absurdity,  or  to  suggest  suspicion  of  evil  influence.  (10 
Misc.  655,  affirmed,  155  N.  Y.  634.)  A  verdict  for  defendant  in  a 
penal  action  will  be- set  aside  only  for  a  misdirection  or  error  of 
law.  (57  How.  Pr.  495 ;  15  Wend.  565 ;  17  How.  Pr.  451 ;  10  John. 
101.)  A  verdict  for  plaintiff  may  not  be  directed  by  Appellate 
Court  on  reversal.  (Code  Civ.  Proc.  §§  1224,  1317;  154  N.  Y. 
715.) 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event. 

Held,  that  the  finding  of  the  jury  was  contrary  to  and.  against 
the  weight  of  the  evidence.     All  concurred. 


Liquor  Tax  Law  559 


Fourth  Appellate  Department,  May  Term,  1905.  Reported.  105  App.  Div.  25. 

In  the  Matter  of  the  Application  for  Resubmission  to  the  Electors 
of  the  Town  op  La  Fayette  of  the  Question  of  Local  Option 
under  the  Liquor  Tax  Law. 

W.  J.  Rowe  and  Others,  Petitioners,  Appellants;  Patrick  W. 
Cullinan,  as  State  Commissioner  of  Excise,  Respondent. 

Local  option  questions — A  failure  to  give  notice  of  the  submission  is  a 
sufficient  reason  for  ordering  a  resubmission — No  additional  reason 
need  be  shown — The  resubmission  must  be  at  a  special  meeting, 
not  at  the  general  election — Application  therefore  denied  when  an 
original  submission  could  be  made  at  as  early  a  date  under  a  new 
petition. 

A  failure,  when  submitting  the  local  option  questions  at  a  town  meeting, 
pursuant  to  section  16  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112, 
as  amended  by  Laws  of  1901,  chap.  640),  to  comply  with  the  provisions  of 
such  section  requiring  a  notice  of  the  fact  that  such  questions  would  be 
voted  on  at  the  town  meeting  to  be  published  in  a  newspaper  at  least  five 
days  before  the  town  meeting,  renders  the  submission  illegal  and  improper 
and  constitutes  sufficient  reason  for  the  granting  of  an  order  directing  a 
resubmission  of  the  questions  to  the  electors  of  the  town. 

The  provisions  of  said  section  16,  which  directs.  "If,  for  any  reason 
except  the  failure  to  rile  any  petition  therefor,  the  four  propositions 
provided  to  be  submitted  herein  to  the  electors  of  a  town  shall  not  have 
been  properly  submitted,  at  such  biennial  town  meeting,  such  propositions 
shall  be  submitted  at  a  special  town  meeting  duly  called.  But  a  special 
town  meeting  shall  only  be  called  upon  filing  with  the  town  clerk  the 
petition  aforesaid  and  an  order  of  the  Supreme  or  County  Court  or  a 
justice  or  judge  thereof,  respectively,  which  may  be  granted  upon  eight 
days  before  the  town  meeting,  renders  the  submission  illegal  and  improper 
shown  therefor,"  means  that  the  reason  to  be  shown  the  court  or  judge,  as 
a  basis  for  the  order  directing  the  resubmission,  shall  be  the  same  reason 
which  rendered  the  original  submission  invalid. 

It  is  not  necessary  to  show,  in  addition  thereto,  that  there  was  not  a 
reasonably  full  vote  cast  at  the  original  submission  and  that  if  there  had 
been  the  result  would  have  been  different. 

No  authority  exists  for  the  resubmission  of  the  local  option  questions  to 
a  regular  town  meeting  to  be  held  at  the  same  time  as  the  general  election. 
The  resubmission,  if  directed,  must  be  at  a  special  town  meeting  as 
provided  for  by  section  16  of  the  Liquor  Tax  Law. 

An  application  for  the  resubmission  of  the  local  option  questions  to  the 
electors  of  a  town,  made  eleven  months  after  the  original  submission, 
upon  the  ground  that  such  submission  was  invalid,  is  properly  denied, 
where  the  granting  of  the  application  would  not  result  in  giving  the 
applicant  any  speedier  relief  than  could  be  obtained  under  the  statute, 
without  any  order  of  the  court,  by  filing  a  petition  for  another  original 
submission. 
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Appeal  by  the  petitioners,  W.  J.  Kowe  and  others,  from  an 
order  of  the  county  judge  of  Onondaga  county,  entered  in  the 
office  of  the  clerk  of  the  county  of  Onondaga  on  the  8th  day  of 
October,  1904,  denying  the  petitioners'  application  for  a  resub- 
mission of  local  option  questions  under  the  Liquor  Tax  Law  to 
the  electors  of  the  town  of  La  Fayette,  Onondaga  county. 

James  T.  Knapp,  for  the  appellants.  • 

Royal  R.  Scott  and  William  E.  Sckenck,  for  the  respondent. 

Williams,  J. :  The  order  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

The  questions  were  submitted  at  a  town  meeting  held  at  the 
same  time  as  the  general  election,  November  3, 1903,  under  section 
16  of  the  Liquor  Tax  Law  relating  to  local  option  (Laws  of  1896. 
chap.  112,  as  amd.  several  subsequent  years,  but  finally  by  Laws 
of  1901,  chap.  640,  to  read  as  it  existed  when  the  questions  were 
submitted  as  above  stated).  There  was,  however,  a  failure  to 
comply  with  the  provision  of  such  section  requiring  a  notice  of 
the  fact  that  such  questions  would  be  voted  on  at  such  town 
meeting  or  general  election  to  be  published,  at  least  five  days 
before  the  vote  was  to  be  taken,  once  in  a  newspaper  published 
in  the  county  in  which  the  town  is  situate,  which  shall  be  a  news- 
paper published  in  the  town  if  there  be  one.  By  reason  of  this 
failure  to  comply  with  the  law,  it  was  and  is  claimed  the  questions 
were  not  properly  submitted  in  November,  1903,  and  the  resub- 
mission in  question  was  applied  for.  The  application  was  not 
made  until  September,  1904;  the  notice  was  served  September 
thirteenth  for  a  hearing  September  twenty-fourth,  and  the  request 
was  for  resubmission  at  the  general  election  November  8,  1904. 
The  order  states  no  ground  for  denying  the  application,  but  the 
county  judge  in  an  opinion  gives  his  reasons  therefor.  While  we 
are  inclined  to  affirm  the  order  and  the  conclusion  thus  arrived  at 
by  the  county  judge,  we  do  not  agree  with  him  in  all  the  reasons 
assigned  by  him  therefor. 

The  provisions  of  section  16  of  the  Liquor  Tax  Law  (as  amd. 
supra)  with  reference  to  notice  of  the  submission  of  these  ques- 
tions at  a  town  meeting  or  general  election  are  very  definite,  viz. : 
"The  town  clerk  shall  *  *  *  at  least  ten  days  before  the  holding 
of  such  town  meeting  or  general  election,  cause  to  be  printed  and 
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posted  in  at  least  four  public  places  in  such  town  a  notice  of 
the  fact  that  all  of  the  local  option  questions  provided  for  herein 
will  be  voted  on  at  such  town  meeting  or  general  election;  and 
the  said  notice  shall  also  be  published,  at  least  five  days  before  the 
vote  is  to  be  taken,  once  in  one  newspaper  published  in  the  county 
in  which  such  town  is  situate,  which  shall  be  a  newspaper  pub- 
lished in  the  town  if  there  be  one."  A  failure  to  comply  with 
these  provisions  ought  to  render  the  submission  illegal  and 
improper.  If  there  may  be  an  omission  to  publish  the  notice,  and 
yet  the  submission  be  upheld  as  a  compliance  with  the  law,  then 
why  may  not  the  posting  of  the  notice  be  also  omitted  without 
rendering  the  submission  illegal  and  improper?  The  public  and 
the  liquor  dealer  alike  have  a  great  interest  in  the  question  of 
local  option.  Upon  the  vote  with  reference  to  the  questions  sub- 
mitted depends  the  right  for  two  years  to  have  certificates  for 
the  sale  of  liquors  in  the  town  or  the  right  to  prohibit  the  sale  of 
liquors  in  the  town. 

We  do  not  think  the  courts  should  assume  to  dispense  with  the 
necessity  of  complying  with  the  provision  both  for  posting  and 
publishing  the  notice  in  order  to  render  the  submission  valid  and 
proper. 

Now,  coming  to  the  provision  in  said  section  16  for  the  resub- 
mission, the  language  is,  viz. :  "  If,  for  any  reason  except  the 
failure  to  file  any  petition  therefor,  the  four  propositions  pro- 
vided to  be  submitted  herein  to  the  electors  of  a  town  shall  not 
have  been  properly  submitted  at  such  biennial  town  meeting,  such 
propositions  shall  be  submitted  at  a  special  town  meeting  duly 
called.  But  a  special  town  meeting  shall  only  be  called  upon 
filing  with  the  town  clerk  the  petition  aforesaid  and  an  order  of 
the  Supreme  or  County  Court  or  a  justice  or  judge  thereof, 
respectively,  which  may  be  granted  upon  eight  days'  notice  to 
the  State  Commissioner  of  Excise,  sufficient  reason  being  shown 
therefor."  It  will  be  seen  that  the  provision  is  that  a  new  sub- 
mission may  be  had  if  the  original  submission  was  improper  for 
any  reason  except  failure  to  file  petition.  But  sufficient  reason 
must  be  shown  to  the  court  or  judge  in  order  to  procure  the  order 
for  the  resubmission. 

It  seems  to  us  the  true  meaning  of  the  language  is  that  the 
reason  to  be  shown  the  court  or  judge  is  the  same  reason  why  the 
original  submission  was  improper,  and  in  this  case  such  reason 
is  that  the  notice  was  not  published  in  the  newspaper. 
36 
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It  is  said,  however,  that  a  different  construction  has  been  given 
to  the  section  by  this  court,  to  wit,  that  the  reason  to  be  shown 
the  court  or  judge  for  the  resubmission  must  be  something  more 
than  a  failure  to  give  notice  as  provided  by  the  section ;  that  't 
must  appear  that  there  was  not  a  reasonably  full  vote  on  the 
question,  and  that,  if  there  had  been,  the  result  would  have  been 
different. 

People  ex  rel.  Crane  v.  Chandler  (41  App.  Div.  178)  was  an 
appeal  from  an  order  of  the  Special  Term  of  the  Supreme  Court 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to  compel 
the  town  clerk  to  call  a  special  town  meeting  for  the  purpose  of 
voting  on  liquor  tax  questions.  That  controversy  arose  in  the 
early  part  of  1899.  The  petition  for  submission  originally  was 
filed  January  twelfth.  The  town  meeting  was  held  February 
twenty-first.  Section  16  of  the  Liquor  Tax  Law  then  required  no 
notice  whatever  that  the  questions  would  be  voted  on  at  the  town 
meeting  ( See  amendment  Laws  of  1897,  chap.  312) ,  but  section  34 
of  the  Town  Law  (Laws  of  1890,  chap.  569,  §  34,  as  renumbered 
by  Laws  of  1897,  chap.  481)  provided  as  follows :  "  No  proposition 
or  other  matter  than  the  election  of  officers  shall  be  voted  upon 
by  ballot  at  any  town  meeting  unless  the  town  officers  or  other 
persons  entitled  to  demand  a  vote  of  the  electors  of  the  town 
thereon  shall,  at  least  twenty  days  before  the  town  meeting,  file 
Avith  the  town  clerk  a  written  application,  plainly  stating  the 
question  they  desire  to  have  voted  upon,  and  requesting  a  vote 
thereon  at  such  town  meeting.  *  *  *  The  town  clerk  shall, 
at  the  expense  of  his  town,  give  at  least  ten  days'  notice,  posted 
conspicuously  in  at  least  four  of  the  most  public  places  in  town, 
of  any  such  proposed  question,  and  that  a  vote  will  be  taken  by 
ballot  at  the  town  meeting  mentioned."  The  town  clerk  posted 
the  notice  only  four  days  before  the  town  meeting  instead  of 
ten  days  before  the  town  meeting,  and  the  relator  claimed  that  by 
reason  of  the  failure  to  give  the  full  ten  days'  notice  the  questions 
were  not  properly  submitted  to  the  town  meeting.  On  the  twenty- 
first  of  April  the  relator  served  motion  papers  for  an  order  for  a 
peremptory  mandamus  requiring  the  town  clerk  to  call  a  speciat 
town  meeting  for  the  resubmission  of  the  questions.  The  applica- 
tion was  heard  April  twenty-ninth.  The  Legislature  by  chapter 
398  of  the  Laws  of  1899  amended  section  16  of  the  Liquor  Tax 
Law  again  to  take  effect  April  twenty -first.  Prior  to  that  amend  ■ 
ment  the  section  provided  for  a  resubmission  at  a  special  town 
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meeting,  but  made  no  provision  for  an  order  directing  the  clerk 
to  call  the  special  town  meeting.  If  the  town  clerk  refused  to 
make  the  call  in  a  proper  case  mandamus  was  very  likely  a  proper 
remedy  to  apply.  But  by  the  amendment  of  1899  the  clause  was 
inserted  providing  that  the  special  town  meeting  should  only  be 
called  upon  the  filing  of  the  necessary  petition  and  upon  the  order 
of  the  Supreme  or  County  Court  or  a  justice  or  judge  thereof, 
upon  sufficient  reason  being  shown  therefor.  This  provision  was 
in  foice  when  the  application  for  the  mandamus  was  heard  at 
Special  Term.  It  is  very  clear  that  the  town  clerk  then  had  no 
power  or  right  to  call  the  special  town  meeting,  no  ordei?  having 
been  made  by  the  court  or  a  judge  thereof.  The  application, 
therefore,  was  denied,  as  a  matter  of  course,  without  the  neces- 
sity of  considering  the  merits  at  all,  and  this  court  for  the  same 
reason  had  no  other  course  but  to  affirm  the  order  appealed  from. 

The  court  did,  however,  go  beyond  this  point,  and  in  its  opinion 
makes  some  suggestions  as  to  the  merits,  viz. :  "  The  affidavit 
seems  to  disclose  facts  indicating  that  the  electors  of  the  towu 
had, notice  of  the  intention  to  submit  the  questions  and  that  they 
acted  upon  such  notice,  and  expressed  their  will  in  the  mode  pre- 
scribed by  statute,  and  we  have  found  no  informalities  sufficient 
to  warrant  us  in  saying  that  the  conclusion  reached  by  the 
electors  was  not  efficient.  *  *  *  We  think  the  electors  of  the 
town  of  Moravia  expressed  their  will  in  respect  to  the  questions 
submitted  to  them  and  that  it  cannot  be  said  that  the  election 
was  irregular  or  inefficient." 

These  suggestions  and  this  view  were  unnecessary  to  a  full 
determination  of  the  appeal,  but  they  have  been  followed  by 
Special  Term  justices  and  have  led  to  some  determinations  which 
were  not  in  harmony  with  the  two  cases  subsequently  decided  by 
this  court. 

Matter  of  Eggleston  (51  App.  Div.  38)  was  an  appeal  from  an 
order  denying  an  application  for  a  peremptory  mandamus  requir- 
ing the  inspectors  of  the  town  meeting  to  reconvene  and  reject  all 
ballots  on  local  option,  because  the  petition  required  by  the 
Liquor  Tax  Law  (§  16,  as  amd.  by  Laws  of  1899,  chap.  398)  was 
not  filed  with  the  town  clerk,  and  no  notices  of  the  voting  on  such 
subject  were  posted  by  such  officer  as  required  by  the  Town 
Law  (supra,  §  32) .  (The  provision  as  to  notice  was  first  inserted 
in  section  16  of  the  Liquor  Tax  Law  by  the  amendment  in  1900 
[Chap.  367],  and  that  case  related  to  the  town  meeting  in  1899.) 
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There  was  no  question  raised  in  that  case  but  that  mandamus 
was  a  proper  remedy,  if  the  questions  had  not  been  properly  sub- 
mitted. The  only  questions  discussed  and  determined  were  that 
the  petition  must  be  filed  with  the  town  clerk  and  the  notice  given 
by  him  as  required  by  section  32  of  the  Town  Law  (supra),  and 
because  of  a  failure  to  do  these  things  the  submission  of  the 
questions  was  held  improper  and  invalid.  The  attention  of  the 
court,  apparently,  was  not  called  to  its  former  decision  in  People 
ex  rel.  Crane  v.  Chandler  (supra). 

Matter  of  O'Hara  (63  App.  Div.  512)  was  an  appeal  from  an 
order  granting  a  peremptory  mandamus  requiring  the  inspectors 
of  the  town  meeting  to  reconvene  and  reject  all  ballots  on  local 
option  because  the  town  clerk  did  not  comply  with  the  statute  by 
posting  and  publishing  the  notices  then  required  by  section  16 
of  the  Liquor  Tax  Law.  (That  case  related  to  a  town  meeting 
held  in  February,  1901,  after  the  amendment  of  1900,  hereinbefore 
referred  to,  went  into  effect.) 

The  facts  were  not  disputed,  but  it  was  claimed:  First.  That 
the  statutory  direction  was  directory  merely  and  not  mandatory, 
and  did  not  render  the  submission  invalid.  Second.  That  no 
injury  resulted  from  such  failure  of  notice,  and,  therefore,  the 
result  should  not  be  disturbed.  Third.  Mandamus  was  not  a 
proper  remedy. 

The  court  held  that  mandamus  was  not  the  proper  remedy; 
that  a  resubmission  should  have  been  had  under  the  provisions  of 
section  16  of  the  Liquor  Tax  Law  (as  amd.  by  Laws  of  1900,  chap. 
367),  and  followed  Matter  of  Eggleston  (supra)  as  to  the  failure 
to  give  the  notices  and  the  effect  thereof. 

There  have  been  more  or  less  decisions  at  Special  Term  which 
are  reported,  some  following  the  suggestions  in  the  first  case 
decided  by  this  court,  and  others  the  two  later  cases. 

The  county  judge  in  this  case  disregarded  all  these  cases  in  his 
own  department  of  the  Appellate  Division,  and  based  his  con- 
clusion on  this  subject  upon  a  Special  Term  decision  in  Franklin 
county.     (Matter  of  O'Hara,  40  Misc.  Rep.  355.) 

We  adhere  to  the  law  as  held  by  us  in  the  two  later  decisions 
referred  to,  not  regarding  the  suggestions  in  the  former  case  as 
binding  upon  us.  We  think  this  the  better  doctrine,  and  do  not 
think  any  injustice  can  result  therefrom,  because,  although  the 
result  of  the  submission  had  is  set  aside,  provision  is  made  for  a 
speedy  resubmission  of  the  question  at  a  special  town  meeting, 
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which  may  be  held  soon,  and  where  it  alone  will  be  considered 
and  voted  upon.  It  is  not  a,  question  of  disfranchising  voters  by 
reason  of  the  neglect  of  duty  of  the  town  clerk,  and  we  think  it 
a  dangerous  rule  to  lay  down  that  the  town  clerk  may  neglect  to 
give  the  notice  required  by  the  plain  and  express  terms  of  the 
statute,  and  then  the  submission  be  upheld  in  the  discretion  of 
the  court  upon  affidavits  tending  to  show  that  really  no  harm 
or  wrong  was  done  and  that  the  result  would  not  be  likely  to  be 
changed  by  a  resubmission.  The  rights  of  the  parties,  on  the  one 
side  the  people,  on  the  other  the  liquor  dealers,  should  not  be 
made  dependent  on  the  discretionary  determination  of  a  coun 
upon  affidavits,  when  the  statute  has  provided  for  a  determination 
of  such  rights  by  ballot. 

We  have  considered  this  question  at  considerable  length, 
because  of  the  conflict  in  the  Special  Term  decisions  and  the 
apparent  conflict  of  the  three  decisions  by  our  own  court.  Until 
our  views  herein  expressed  are  considered  by  the  Court  of  Appeals 
and  a  different  rule  held  we  shall  adhere  to  the  law  as  herein  laid 
down. 

The  application  in  this  case  was  for  an  order  directing  a  resub- 
mission of  the  questions  to  a  regular  town  meeting  or  election  to 
be  held  November  8,  1904.  There  is  no  authority  in  law  for  such 
a  resubmission.  It  must  be  made,  if  at  all,  at  a  special  town 
meeting  to  be  called  as  provided  for  in  section  16  of  the  Liquor 
Tax  Law  (as  amd.  by  Laws  of  1901,  chap.  640). 

The  theory  of  the  law  appears  to  be  that  if  the  resubmission  is 
to  be  ordered  at  all,  thus  disturbing  the  result  of  the  first  sub- 
mission, it  shall  be  done  promptly  and  shall  not  await  the  holding 
of  another  regular  town  meeting  a  year  hence.  The  statute  does 
not  limit  the  time  within  which  the  application  for  the  order  may 
be  made,  but  the  order  can  only  direct  the  resubmission  at  a 
special  town  meeting.  In  this  case,  the  submission  having  been 
originally  had  about  the  1st  of  November,  1903,  the  application 
was  not  made  until  nearly  eleven  months  thereafter.  If  the 
special  town  meeting  had  been  promptly  had,  the  result  thereof 
would  have  gone  into  effect  May  1,  1904.  (Liquor  Tax  Law,  §  16, 
as  amd.  by  Laws  of  1901,  chap.  640.)  A  special  election  if  held 
subsequent  to  May  1,  1904,  would  not  produce  its  result  until 
May  1,  1905.     (Id.) 

We  undoubtedly  have  the  power  now  to  order  the  special  elec 
tion,  disregarding  the  form  of  the  application,  but  if  we  were  To 
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do  so  the  same  could  hardly  be  held  so  as,  to  produce  any  effect 
upon  existing  conditions  until  May  1,  1906,  and  the  parties  can 
upon  filing  the  proper  petition  procure  a  submission  of  the  ques- 
tions at  the  general  town  meeting  in  November,  1905,  under 
section  16  of  the  Liquor  Tax  Law  (as  amd.  by  Laws  of  1901, 
chap.  640),  and  without  any  order  of  the  court,  and  have  the 
effect  of  such  submission  May  1,  1906. 

Under  these  circumstances  we  are  not  inclined  to  consider  the 
application  as  one  for  a  resubmission  at  a  special  town  meeting, 
and  make  the  order,  therefore,  ourselves,  and  we  think  the  county 
judge  was  justified  in  denying  the  application  when  it  was  made 
to  him. 

Our  conclusion  is  that  the  order  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

All  concurred;  Stover,  J.,  in  result  only. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Third  Appellate  Department,  May  Term,  1905.  Reported.  105  App.  Div.  149. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Charles 
Seeley,  Appellant. 

Indictment  for  the  wrongful  sale  of  liquor — It  must  charge  the  crime  and 

the    act   constituting    it — When    a   further  charge   of   a    sale    in   a 

town  which  had  voted  that  no  license  be  granted  does  not  make  it 

void  for  duplicity — When   it  is  surplusage — A  charge  of  a  sale  to 

persons,  satisfied  by  a  sale  to  one — Testimony  that  the  witness  was 

intoxicated  by  the  liquor  sold — Proof  of  acts  corroborating  it. 

Under  the  provisions  of  the  Code  of  Criminal  Procedure  an  indictment 

must  charge  both  the  crime  and  the  act  constituting  it.    The  omission  o£ 

either  element  is  fatal  to  the  indictment. 

An  indictment,  charging  the  defendant  with  offering  and  exposing  for 
sale  fermented  liquors  and  distilled  and  rectified  spirits  in  violation  of 
section  31  of  the  Liquor  Tax  Law  of  the  State  of  New  York,  sufficiently 
designates  the  crime  within  the  requirements  of  the  Code  of  Criminal 
Procedure. 

An  allegation  in  the  indictment  of  a  sale  of  liquor  without  a  license 
instead  of  a  sale  without  having  paid  the  tax  and  having  procured  the 
certificate  required  by  law,  while  open  to  criticism  is  not  fatal  to  the 
indictment  upon  an  appeal  from  a  judgment  of  conviction  thereunder. 
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The  fact  that  such  indictment,  in  addition  to  charging  a  sale  without  a 
license,  also  charges  a  sale  in  a  town  that  had  voted  that  no  license  should 
be  granted,  does  not  render  the  indictment  void  for  duplicity,  where  it 
appears  that  the  allegations,  relating  to  the  sale  in  a  town  which  had 
voted  that  no  license  should  be  granted,  are  clearly  insufficient  to  sustain 
a  conviction  upon  that  ground,  in  that  it  is  not  alleged  that  the  vote  was 
taken  after  petition  duly  presented  and  due  notice  given  to  the  electors 
of  the  vote  to  be  taken  upon  such  question. 

In  such  a  case  the  insufficient  allegation  may  be  treated  as  a  surplusage. 

Where  the  indictment  charges  that  the  sales  were  made  to  persons 
whose  names  were  to  the  grand  jury  unknown,  the  People  may  show  a 
sale  to  a  single  person  and  are  not  confined  to  proof  of  a  joint  sale. 

Where,  on  the  trial  of  the  indictment,  a  question  arises  as  to  whether 
the  beverage  sold  by  the  defendant  was  intoxicating,  it  is  competent  for  a 
witness  to  swear  that  upon  the  day  in  question  he  took  three  drinks  of 
the  beverage  and  was  made  intoxicated  thereby. 

It  is  also  competent  for  the  People  to  prove  any  act  which  would  show 
that  such  witness  was  intoxicated  after  having  drunk  the  beverage  sold 
by  the  defendant. 

Appeal  by  the  defendant,  Charles  Seeley,  from  a  judgment  of 
the  County  Court  of  Schuyler  county  in  favor  of  the  plaintiff, 
entered  on  the  21st  day  of  April,  1904,  upon  the  verdict  of  a  jury 
convicting  the  defendant  of  violating  the  Liquor  Tax  Law;  also 
from  an  order  bearing  date  the  22d  day  of  December,  1903,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Schuyler  over- 
ruling the  defendant's  demurrer  to  the  indictment,  and  also  from 
two  orders  made  on  the  21st  day  of  April,  1904,  denying,  respec- 
tively, the  defendant's  respective  motions  for  a  new  trial  and  in 
arrest  of  judgment. 

Defendant  was  indicted  by  the  grand  jury  of  Schuyler  county. 
The  indictment  contains  three  counts :  First,  defendant  is  charged 
with  offering  and  exposing  for  sale  intoxicating  liquors  in  viola- 
tion of  the  Liquor  Tax  Law ;  secondly,  with  selling  and  delivering 
intoxicating  liquors  in  violation  of  the  same  law,  and  thirdly, 
with  giving  away  and  delivering  intoxicating  liquors  in  violation 
of  said  law. 

The  first  count  of  the  indictment  reads  as  follows :  "  The  Grand 
Jury  of  the  County  of  Schuyler  by  this  indictment  accuses 
Charles  Seeley  of  the  crime  of  offering  and  exposing  for  sale  fer- 
mented, spirituous  and  malt  liquors,  distilled  and  rectified  spirits 
in  violation  of  Section  31  of  the  Liquor  Tax  Law  of  the  State  of 
New  York,  committed  as  follows: 

"  The  said  Charles  Seeley  on  or  about  the  3rd  day  of  November, 


568  Decisions  Relating  to 


1903,  and  before  the  finding  of  this  indictment,  at  a  hotel  com- 
monly known  as  the  Maltby  House  in  Monterey,  N.  Y.,  did  wil- 
fully  and  unlawfully  offer   and  expose   for  sale  distilled  and 
rectified  spirits,  fermented  and  malt  liquors,  and  did  traffic  In 
liquors,  to  wit,  whiskey,  lager  beer,  stomach  bitters  and  hop  tonic, 
all   and   each   of  which  were   intoxicating  drinks   and   liquors 
described  by  the  Liquor  Tax  Law  aforesaid,  in  quantities  of  less 
than  five  wine  gallons  at  a  time,  to  wit :  Liquors  to  be  drunk  on 
the  premises  were  offered  and  exposed  for  sale  to  persons  whose 
names  to  this  Grand  Jury  are  unknown  and  cannot,  therefore, 
now  be  given,  the  said  Charles  Seeley  not  then  and  there  having  ?. 
license  to  offer  and  expose  or*  for  the  sale  of  liquor,  and  the 
electors  of  the  said  Town  of  Orange  then  and  there  having  there- 
tofore voted  that  no  licenses  be  granted  for  the  offering  and  expos- 
ing for  sale  or  selling  of  liquors  within  said  town  during  the  time 
when  offered  and  exposed  for  sale  by  said  Charles  Seeley,  and  said 
act  being  contrary  to  the  form  of  the  statutes  in  such  case  made 
and  provided  and  agninst  the  peace  of  The  People  of  the  State 
of  New  York  and  their  dignity."     The  other  two  counts  of  tne 
indictment  are  in  substantially  similar  form,  the  second  count 
charging  the  sale  and  delivery  of  the  liquors,  and  the  third  count 
charging  the  giving  away  and  delivery  of  the  liquors.    Defendant 
was  convicted,  and  from  the  judgment  of  conviction  this  appeal 
is  taken. 

Lewis  E.  Hosher,  for  the  appellant. 

Seaman  F.  Northrup,  for  the  respondent. 

> 

Smith,  J. :  Defendant  first  challenges  the  indictment  as  noi 
sufficiently  stating  the  crime.  The  rule  is  unquestioned  that 
under  the  provisions  of  sections  275  and  276  of  the  Code  of  Crim- 
inal Procedure  prescribing  the  form  of  an  indictment  it  must 
charge  both  the  crime  and  the  act  constituting  it.  The  omission 
of  either  is  fatal.  The  crime  is  here  charged  as  the  crime  of 
offering  and  exposing  for  sale  fermented  liquors  and  distilled  and 
rectified  spirits  in  violation  of  section  31  of  the  Liquor  Tax  Law 
of  the  State  of  New  York  (Laws  of  1896,  chap.  112,  as  amd.  by 
Laws  of  1903,  chap.  486).  This,  we  think,  sufficiently  names 
the  crime  within  the  requirements  of  the  Code  of  Criminal  Pro- 

*  sic. 
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cedure.  The  crime  has  no. other  name  by  which  it  is  generally 
known,  and,  notwithstanding  different  acts  may  constitute  a  crime 
under  said  section,  we  think  the  designation  is  sufficiently  specific 
within  the  rule  requiring  the  crime  to  be  named  as  well  as  the 
acts  constituting  the  same  to  be  stated. 

It  is  further  claimed  that  no  crime  is  stated  in  the  indictment, 
because  the  allegation  is  of  a  sale  without  a  license  instead  of  a 
sale  without  having  paid  the  tax  and  having  procured  the  certifi- 
cate required  by  law.  The  allegation  in  the  indictment  is  cer- 
tainly not  in  conformity  to  the  best  pleading.  The  defendant, 
however,  can  in  no  way  be  misled.  If,  instead  of  the  charge  that 
the  sale  was  without  a  license,  the  charge  had  been  that  under  the 
statute  the  sale  was  without  authority  of  law,  such  an  indictment 
would  seem  to  be  sufficient.  The  certificate  of  payment  of  the 
tax  required  to  be  given  under  the  present  Liquor  Tax  Law  is 
the  evidence  of  legal  authority  to  sell.  Not  only  is  the  receipt 
of  the  tax  acknowledged  in  such  certificate,  but  the  place  where 
the  liquor  may  be  sold  and  the  period  during  which  the 
liquor  may  be  sold  is  also  specified  therein.  (See  §§19-21,  31, 
as  amd.  by  Laws  of  1897,  chap.  312,  and  Laws  of  1903,  chap.  486.) 
While  the  certificate  issued  under  the  Liquor  Tax  Law  is  in  many 
essentials  materially  different  from  the  license  issued  under  the 
former  law,  it  is,  nevertheless,  in  the  nature  of  a  license,  the  pro- 
curement of  which  and  the  posting  thereof  constituting  permis- 
sion or  license  to  sell.  The  Liquor  Tax  Law,  so  called,  is  not 
strictly  a  tax  law.  (See  People  ex  rel.  Einsfeld  v.  Murray,  149 
N.  Y.  367.)  The  crime  is  named  at  the  head  of  the  indictment  as 
a  violation  of  section  31  of  the  Liquor  Tax  Law,  and  the  offense 
is  charged  as  a  sale  without  license,  "  contrary  to  the  form  of  the 
statutes  in  such  case  made  and  provided."  Every  element  of  the 
crime  appears  in  the  indictment.  The  informality  of  the  allega- 
tion might  have  been  amended  at  the  Trial  Term,  and  we  are 
directed  by  the  law  to  give  judgment  upon  this  appeal  without 
regard  to  exceptions  which  do  not  affect  the  substantial  rights 
of  the  parties.  (Code  Crim.  Proc.  §  542.)  The  case  of  Common- 
wealth v.  Young  (15  Gfatt.  664)  is  no  authority  for  the  defend- 
ant's contention  here.  Under  the  statute  of  Virginia,  under 
which  that  case  was  decided,  liquor  was  in  some  instances  sold 
under  a  license  and  in  some  instances  upon  payment  of  a  tax 
The  charge  of  a  sale  without  a  license,  therefore,  had  a  signifi- 
cance which  such  a  form  of  charge  cannot  have  in  our  State,  and 
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it  was  upon  this  ground  that  it  was  held  that  a  charge  in  an 
indictment  that  a  sale  was  made  without  a  license  was  not  equiv- 
alent to  the  charge  that  the  liquor  was  sold  without  having  paid 
the  tax  therefor. 

The  indictment  is  further  challenged  for  duplicity  in  charging 
a  sale  without  a  license,  and  also  a  sale  in  a  town  which  had  voted 
that  no  licenses  should  be  granted.  The  allegations  in  the  indict- 
ment, however,  are  clearly  insufficient  to  charge  a  sale  in  viola- 
tion of  that  provision  of  the  statute  that  liquor  may  not  be  sold 
even  with  a  license  in  a  town  where,  under  certain  conditions,  the 
electors  had  voted  that  no  liquor  should  be  sold.  To  bring  the 
charge  within  that  provision  of  the  statute  facts  must  be  alleged 
to  show  that  that  vote  was  taken  after  petition  was  duly  presented 
and  due  notice  given  to  the  electors  of  the  vote  to  be  taken  upon 
such  question.  Without  a  statement  of  these  preliminary  condi- 
tions a  mere  allegation  that  liquor  was  sold  in  a  town  in  which 
the  electors  had  voted  that  no  liquor  should  be  sold  would  be 
held  insufficient,  and  such  allegations  may  be  treated  as  surplus- 
age in  this  indictment. 

This  case  was  submitted  to  the  jury  practically  upon  one  ques- 
tion, "  Did  this  defendant  on  that  3rd  day  of  November,  1903,  sell 
to  Joseph  Huey  *  *  *  intoxicating  drinks?"  Huey  testified 
that  he  purchased  a  drink  of  intoxicating  liquor  of  the  defendant 
upon  that  day.  Upon  the  trial  evidence  was  admitted  of  sales 
to  other  persons  upon  that  day.  This  evidence  was  probably 
incompetent  at  the  time  when  it  was  offered,  but  has  been  ren- 
dered harmless  by  the  evidence  of  the  defendant  himself  not  only 
to  the  effect  that  he  sold  to  Huey,  but  also  to  other  persons,  what 
he  called  Dewitt's  Stomach  Bitters.  This  was  what  Huey  claimed 
to  have  purchased.  The  only  question,  then,  left  was  the  question 
as  to  whether  the  liquor  called  Dewitt's  Stomach  Bitters,  which 
the  defendant  admitted  he  had  been  selling  to  various  persons 
upon  that  day,  was  intoxicating.  Upon  that  question  it  was  com 
petent  for  Welchman  to  swear  that  he  had  taken  three  drinks 
thereof  upon  that  day  and  was  made  intoxicated  thereby.  It 
was  competent  to  show  that  Welchman  was  in  an  intoxicated 
condition  after  having  taken  those  drinks.  It  was  afterwards 
sworn  to  by  defendant  himself  that  Welchman  had  also  taken 
liquor  from  a  bottle  at  another  place.  Prior  to  such  fact  appear- 
ing, however,  in  corroboration  of  Welchman's  testimony  that  he 
was  made  drunk  by  the  liquor  which  he  drank  at  this  place,  it 
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would  seem  to  have  been  competent  to  show  any  act  which  would 
show  that  he  was  intoxicated  after  having  drunk  the  liquor  sold 
by  defendant.    If  otherwise  the  error  is  harmless. 

Finally,  the  defendant  claims  that  under  the  indictment 
charging  the  sale  to  persons  whose  names  were  to  the  grand  jury 
unknown,  it  was  proper  only  to  show  a  joint  sale  and  not  proper 
to  show  a  sale  to  Huey  alone.  This  contention  would  seem  to  be 
answered  by  the  authority  of  People  v.  Karen  (35  Misc.  Rep.  593) 
and  of  People  v.  Satchwell  (61  App.  Div.  314.) 

Other  objections  are  made  to  this  judgment.  In  our  view  of 
the  case,  however,  by  the  testimony  of  the  defendant  himself  all 
questions  except  upon  the  form  of  the  indictment  and  as  to  the 
intoxicating  qualities  of  the  liquor  called  Dewitt's  Stomach 
Bitters,  are  eliminated  from  the  case.  Any  errors  bearing  upon 
any  other  branch  of  the  case  have  been  rendered  harmless  by 
such  evidence  and  by  the  course  of  the  trial.  The  defendant's  con- 
viction rests  upon  abundant  proof,  and  we  find  no  sufficient 
ground  to  disturb  the  same. 

Judgment  of  conviction  unanimously  affirmed. 


Court  of  Appeals.  Reported.  181   N.  Y.  561. 

The  People  of  the  State  of  New  York,  Respondent,  v.  William 
B.  Kingston,  Appellant. 

People  v.  Kingston,  98  App.  Div.  635,  affirmed. 
(Argued  April  17,  1905;  decided  May  2,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Decem- 
ber 12,  1904,  which  affirmed  a  judgment  of  the  Wyoming  County 
Court  rendered  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  selling  liquor  in  violation  of  the  provisions  of  the  Liquor 
Tax  Law. 

E.  L.  Dolson  for  appellant. 
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John  Knight,  District  Attorney,  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight, 
Vann  and  Werner,  JJ. 


Court  of  Appeals.   Reported.  181    N.  Y.  570. 

The  People  of  the  State  of  New  York,  Eespondent,  v.  Morris 
Korn,  Appellant. 

People  v.  Korn,  103  App.  Div.  596,  affirmed. 
(Argued  April  24,  1905;  decided  May  30,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  March  24,  1905, 
which  affirmed  a  judgment  of  the  Court  of  General  Sessions  of 
the  county  of  New  York,  rendered  upon  a  verdict  convicting  the 
defendant  of  a  violation  of  the  Liquor  Tax  Law. 

Benjamin  F.  Bpellman  for  appellant. 

William  Travers  Jerome,  District  Attorney  {Edward  Sandford 
of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 
Concur:  Gray,    Bartlett,   Haight,   Vann    and   Werner,  J  J. 
Dissenting:  Cullen,  Ch.  J.,  and  O'Brien,  J. 


Supreme     Court,     New     York     Special     Term.     Reported.     N.    Y.    L.    J., 

June  13,  1905. 

Patrick   W.    Cullinan,   as    State   Commissioner   of  Excise,   v. 
Elliott  D.  Paxson,  et  al. 

Greenbaum,  J.:     It  does  not  appear  that  the  alleged  newly 
discovered  evidence  could  not,  by  the  exercise  of  reasonable  dili- 
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gence,  have  been  obtained  upon  the  trial  of  this  action.  As  matter 
of  fact,  plaintiff  affirmatively  submitted  proof  upon  the  trial  of 
chemical  analyses  that  the  liquor  sold  was  to  all  practical  intents 
an  alcoholic  beverage,  the  percentage  of  ingredients  other  than 
those  found  in  most  whiskies  being  infinitesimal,  and  the  defend- 
ant contended  it  was  a  question  for  the  jury  to  determine  whether 
or  not  the  article  sold  was  in  fact  a  medicinal  remedy.  Then,  too, 
the  affidavits  giving  the  analyses  of  the  several  chemists  as  to  the 
ingredients  of  Duffy's  Malt  Whiskey  have  slight  probative  value, 
because  of  their  omission  to  state  the  percentage  of  the  alleged 
ingredients  that  tend  to  transmute  the  character  of  the  article 
from  an  alcoholic  beverage  to  a  medicinal  compound,  bona  fide-. 
But  even  assuming  that  upon  another  trial  it  might  be  established 
that  Duffy's  Malt  Whiskey  is  really  not  substantially  like  the 
whiskies  usually  sold  as  beverages,  but  is  a  genuine  medicinal 
production,  the  motion  for  a  new  trial  must  nevertheless  be  denied 
for  the  other  expressed  reasons. 


Supreme  Court,  Jefferson  Special  Term,  June,  1905.  Unreported. 

In  the  Matter  of  the  Petition  of  William  Smith,  for  an  Order 
Revoking  and  Cancelling  Liquor  Tax  Certificate  No.  26,152. 
Issued  to  Stephen  E.  Eyan. 

Rogers,  J.:  Application  to  revoke  liquor  tax  certificate, 
because  required  consents  of  owner  of  dwellings,  within  two 
hundred  feet,  alleged  not  to  have  been  obtained. 

The  Michael  O'Donnell  house  is  a  wooden  building,  16x30<  feet, 
having,  downstairs,  a  front  room,  a  sitting  room,  kitchen,  a  corner 
cupboard,  five  windows,  two  outside  doors,  stairs  to  the  chamber, 
and  stairs  for  a  cellarway.  Upstairs  there  are  three  bedrooms, 
with  a  window  in  each,  a  hall  with  a  window,  and  two  clothes 
presses.  It  has  a  pitched  shingled  roof.  The  building  has  a 
chimney,  and  is  lathed,  plastered  and  painted,  but  when  originall." 
built,  it  stood  on  cedar  posts,  resting  on  the  rock.  Thereafter  It 
was  moved  a  few  feet  and  placed  on  a  masonry  foundation.  Out- 
side there  is  a  porch ;  there  is  also  an  outdoor  closet. 

On  the  12th  of  September,  1904,  it  was  and  ever  since  has  been 
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a  building  occupied  exclusively  for  a  dwelling,  and  is  located 
within  two  hundred  feet  of  the  place  for  which  the  liquor  tax 
certificate  in  question  was  issued. 

Though  the  primary  object  of  its  construction  is  apparent,  T 
think  it  was  a  dwelling  required  to  be  taken  into  account  in 
obtaining  consents  of  owners,  as  was  in  fact  done  by  the  holder 
of  the  tax  certificate. 

The  Dr.  Bell,  double  house,  within  the  decision  in  Matter  of 
Lyman  (26  Misc.  570)  should  count  as  two  dwellings. 

This  leaves  to  be  considered  the  consent  of  Mr.  Nelson  Burdick 
for  Nos.  6  and  8  Pearl  Street.  This  building  is  a  two-story 
structure,  on  the  first  floor  of  which  are  two  stores,  one  a  retail 
meat  market,  occupying  one-half  of  the  floor  space,  and'  the  place 
licensed  to  sell  liquor,  now  occupying  the  other  half. 

The  second  floor  is  divided  by  a  hall,  extending  from  front  to  rear, 
reached  by  stairs  going  from  the  front  between  the  two  stores. 
On  each  side  of  the  hall  is  a  complete  set  of  living  rooms,  suited 
for  housekeeping,  each  set  being  occupied  by  a  family  as  a  dwell- 
ing place. 

The  entire  property  for  a  considerable  time  prior  to  the  date 
of  the  deed  hereinafter  mentioned,  was  owned  by  Alfred  M.  Bur- 
dick and  Charles  D.  Riggs.  For  the  express  purpose  of  obtain- 
ing the  necessary  consents,  said  owners,  on  the  27th  day  of 
August,  1904,  executed  and  delivered  to  the  said  Nelson  Burdick, 
who  is  the  father  of  Alfred  M.,  a  deed,  conveying  to  him  the  said 
second  story,  the  consideration  paid  being  the  sum  of  one  dollar, 
"  provided  he  would  sign  the  permit  for  the  license ; "  and  en 
the  30th  of  said  month  he  acknowledged  consent,  as  owner,  of  and 
for  two  dwellings. 

Alfred  M.  testified  that  he  has  himself  collected  the  rents ;  and 
when  asked  if  he  paid  them  over  to  his  father,  answered,  "I  don't 
turn  them  in ;  I  keep  an  account  of  it."  It  does  not  appear  that 
the  tenants  have  attorned  to  the  grantee,  or  that  he  has  done  any 
act  indicating  possession  or  ownership,  other  than  give  the  con- 
sent mentioned. 

Alfred  further  testified  in  response  to  a  question,  whether  he 
considered  his  father  held  all  the  rights  which  appeared  to  be 
conveyed :  "  I  don't  know  how  you  can  get  around  that  deed ;  he  is 
the  owner  according  to  the  deed,  and  you  can't  very  well  get 
around  it  that  I  know  of."    Nelson  was  not  called. 

The  statute  requires  that  the  consent  shall  be  of  the  owner  of 
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"  a  building  or  buildings  occupied  exclusively  for  a  dwelling." 
(Liquor  Tax  Law,  §  17,  subd.  8.) 

The  words  employed  by  the  Legislature  must  be  given  their 
ordinary  and  well  understood  meaning.  (In  re  Foes,  52  N.  Y.  530, 
535;  In  re  Goddard,  94  N.  Y.    544.) 

The  building  in  question,  physically  considered,  is  an  entirety, 
including  within  its  four  walls  the  meat  market,  the  apartments 
used  as  dwellings,  and  now,  the  saloon. 

It  is  a  single  structure,  and  not  "occupied  exclusively  for  a 
dwelling."  The  word  "  exclusively  "  eliminates  all  other  general 
uses.     {People  v.  Lawler,  74  App.  Div.  553.) 

Besides,  if  it  were  permissible  to  divide  a  building  above 
the  first  floor  into  two  apartments,  and  name  each  a  separ- 
ate dwelling-house,  the  number  might  be  increased  almost  indefi- 
nitely, a  practice  that  would  clearly  frustrate  the  object  sought  by 
the  provision  of  the  statute,  requiring  consents. 

Much  also  might  be  said  as  to  the  bona  fides  of  the  conveyance 
to  Mr.  Burdick,  whether  it  was  a  real  transfer  of  title,  or  a  mere 
form,  without  substance,  or  a  design  to  pass  title  —  entered  into 
only  with  intent  to  evade  the  law.  But  the  fact  that  the  building 
was  used  for  business  purposes,  and  not  exclusively  as  a  dwelling, 
at  the  time  the  consent  was  given,  it  seems  to  me,  is  alone  a  suf- 
ficient ground  for  holding  that  the  assumed  consent  cannot  be 
counted. 

It  follows  that  the  certificate  must  be  revoked.  Fifty  dollars 
costs,  and  taxable  disbursements  are  awarded  to  the  petitioner. 


First  Appellate  Department,  June,  1905.  Reported.  105  App.  Div.  642. 

i 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 

State  of  New  York,  Respondent,  v.  Charles  Furthmann  and 

the  United  States  Fidelity  &  Guaranty  Company,  Appellants. 

Abraham   Gruber  and   Terence   J.  McManus,  for   Appellant 
Furthmann. 

The  failure  of  the  plaintiff  to  offer  proof  of  all  the  alleged 
violations  did  not  preclude  the  cross-examination  of  his  witnesses 
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in  relation  thereto,  and  in  relation  to  the  testimony  previously 
before  the  grand  jury  and  at  the  first  trial  of  this  action  given  in 
relation  thereto.  (Langley  v.  Wadsworth,  99  N.  Y.  61;  Platner  v. 
Platner,  78  N.  Y.  90 ;  Weber  v.  Manheimer,  23  Misc.  157 ;  People  v. 
Strait,  154  N.  Y.  171;  Code  of  Oiv.  Pro.  §  192.)  Whether  such 
witnesses  had  previously  testified  voluntarily  or  under  subpoena, 
is  immaterial.  This  court  may  review  the  trial  court's  exercise 
of  discretion  on  this  point.  (Mowbray  v.  Gould,  63  App.  Div. 
158.)  It  was  error  to  sustain  objection  to  the  question  as  to 
how  many  saloons  there  were  in  the  neighborhood  which  the 
witness  overlooked  while  getting  evidence  of  violations  at 
defendant's  place.  It  was  error  to  strike  out  the  defendant's 
answer  that  he  did  not  sell  liquor  to  anybody  on  Sunday  in  1898, 
a  period  which  covers  the  occasions  involved  in  the  issues.  (People 
ex  rel.  Phelps  v.  Oyer  &  Terminer,  83  N.  Y.  437 ;  People  v.  Gates, 
13  Wend.  311.)  See  People  v.  Fitzgerald,  (8  N.  Y.  Supp.),  as  to 
limitation  of  cross-examination. 

It  was  error  to  charge  that  "  where  evidence  is  within  reach 
of  a  party  upon  a  matter  in  issue,  and  he  fails  to  produce  it,  the 
fact  that  he  does  not  produce  it  if  he  might  have  done  so  may 
be  considered  in  determining  the  truth  of  his  own  statement  on 
the  particular  question."  The  rule  of  law  is  that  where  a  party 
fails  to  produce  proof  that  may  justly  be  presumed  to  be  within 
his  reach,  which  proof  goes  to  the  fact  in  dispute,  his  failure  to 
produce  the  same  would  warrant  the  inference  that  it  would  be 
unfavorable  to  him.  (Cushman  v.  DeMalUe,  46  App.  Div.  381; 
McGuire  v.  Hartford  Fire  Ins.  Co.,  7  App.  Div.  590;  Ryder  v. 
Miller,  86  N.  Y.  507;  People  v.  Hovey,  92  N.  Y.  554.)  In  a  civil 
action,  a  party's  omission  to  call  a  witness  who  has  no  other  or 
better  knowledge  of  the  matter  in  dispute  than  the  witnesses 
produce,  is  not  necessarily  suspicious,  entitling  the  adverse  party 
to  every  presumption  to  his  prejudice.  (Bleeker  v.  Johnson,  69 
N.  Y.  312;  Fitzpatriclc  v.  Woodruff,  47  N.  Y.  Superior  Eep.  441; 
Mowbray  v.  Gould,  63  App.  Div.  159. 

Guggenheimer,  Untermeyer  &  Marshall,  attorneys  for  appellant. 

The  United  States  Fidelity  &  Guaranty  Company  rely  on  the 
other  appellant's  brief. 

William  E.  Schenck,  William  Vanamee  and  Herbert  H.  Kellogg, 
for  State  Commissioner  of  Excise. 
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The  verdict  of  the  jury  was  not  against  the  weight  of  evidence. 
The  positive  testimony  of  plaintiff's  two  witnesses  was  only  con- 
tradicted by  defendant  Furthman,  and  his  denial  was  of  the  most 
general,  indefinite  and  evasive  sort.  (Cullinan  v.  Kisselbrack,  43 
Misc.  103 ;  Culhane  v.  City  of  New  York,  60  N.  Y.  133 ;  S.  C,  67 
Barb.  562;  Tolman  v.  Syracuse,  27  Hun,  325.)  Plaintiff's  special 
agents  are  not  to  be  considered  detectives,  nor  is  their  testimony 
to  be  subject  to  the  scrutiny  given  to  detectives'  testimony.  (Cul- 
linan v.  Trolley  Club,  65  App.  Div.  202;  Cullinan  v.  Borphuro,  93 
App.  Div.  200.)  The  jury  passed  upon  the  conflicting  evidence, 
and  the  verdict  should  not  be  disturbed.  (Baylies'  New  Trials 
and  Appeals,  p.  401 ;  Hayes  v.  Thompson,  2  Hun,  518 ;  Chaffee  v. 
Morse,  2  Hun,  602;  Perry  v.  Lansing,  17  Hun,  34;  Duffus  v. 
Schwinger,  92  Hun,  70.)  It  was  not  error  to  show  that  plaintiff's 
special  agents  had  taken  the  oath  of  office,  and  filed  the  bond 
required  by  law.  (Liquor  Tax  Law,  §  10 ;  Public  Officers'  Law, 
§  10.)  It  was  not  error  to  exclude  evidence  as  to  how  many 
saloons  were  in  the  vicinity  of  defendant's  place,  or  to  exclude 
the  witnesses'  opinion  as  to  whether  it  was  respectable,  or  as  to  the 
character  of  the  neighborhood.  The  application  of  the  rule  that 
the  cross-examination  of  a  witness  is  limited  to  the  facts  and 
circumstances  stated  in  the  direct  examination,  is  left  largely 
to  the  discretion  of  the  court.  (Abbott's  Trial  Brief,  Civil  Jury 
Trials,  p.  160 ;  Neil  v.  Thome,  88  N.  Y.  275 ;  People  ex  rel.  Phelps 
v.  Oyer  and  Terminer,  83  N.-Y.  436;  Bheinfeld  v.  Dahlmann,  19 
Misc.  162.)  The  cross-exaniination  of  plaintiff's  witnesses  as  to 
testimony  given  in  the  criminal  trial  of  defendant  Purthmann, 
was  properly  restricted.  (Abbott's  Trial  Brief,  Civil  Jury 
Trials,  p.  167 ;  Bank  v.  Slemmons,  34  Ohio  St.  142 ;  Bissel  v.  Starr, 
32  Mich.  297;  Bird  v.  Hudson,  113  N.  C.  203.)  To  examine  a 
witness  in  regard  to  his  testimony  at  a  previous  trial,  he  must 
be  confronted  with  the  question  and  answer  as  to  a  specific  state- 
ment, and  asked  whether  he  was  asked  such  question  and  gave 
such  answer  thereat.  (Abbott's  Trial  Brief,  Civil  Jury  Trials,  p. 
177;  Yaugh  Machine  Co.  v.  Quintard,  37  App.  Div.  368;  Wey- 
mouth v.  B'way  B.  B.  Co.,  2  Misc.  506.  It  was  immaterial 
whether  any  rebate  had  been  paid  on  the  certificate  issued  to 
defendant  after  the  time  when  plaintiff  claims  defendant  violated 
the  law,  and  the  exclusion  of  testimony  on  that  point  was  proper. 
It  was  also  immaterial  whether  proceedings  were  instituted  to 
37 
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revoke  such  certificate  on  the  application  for  such  rebate.  (Mat- 
ter of  Lyman  v.  Scharmann,  32  Misc.  62.)  These  points  were 
made  on  the  first  appeal  in  this  case,  and  disregarded.  (Cullinan 
v.  Furthmann,  70  N.  Y.  110.)  The  charge  of  the  court  that  the 
plaintiff  and  the  special  agents  had  no  financial  interest  whatever 
in  the  outcome  of  this  case,  was  proper.  (Cullinan  v.  Trolley 
Club,  65  App.  Div.  202.)  The  charge  of  the  court  relative  to  the 
defendant's  failure  to  produce  certain  witnesses,  was  proper. 
(People  v.  Dyle,  21  N.  Y.  578;  Bleecker  v.  Johnson,  69  N.  Y.  309; 
Brooks  v.  Steen,  6  Hun,  516 ;  Barrows,  v.  Hodgkins,  4  Weekl.  Dig. 
430;  Clark  v.  N.  Y.  By.  Co.  40  Hun,  605;  Ripley  v.  Second  Av. 
By.  Co.,  8  Misc.  449.)  The  Trial  Court's  reference  to  a  possible 
complaint  to  the  State  Commissioner  of  Excise  which  resulted  in 
the  investigation  by  the  latter's  special  agents,  is  not  a  reversible 
error.  (Muetze  v.  Tutner,  77  Wis.  236.)  As  a  whole,  the  charge 
clearly  and  concisely  advised  the  jury  concerning  the  evidence 
applicable  to  the  issue.  (Abbott's  Trial  Brief,  Civil  Jury  Trials, 
p.  438;  Denver  Tramway  Co.  v.  Otvens,  20  Colo.  107;  Chicago  & 
A.  R.  Co.  v.  Pontiac,  169  111.  155.)  A  charge  is  not  to  be  judged 
by  isolated  statements.  (Schreiber  v.  Twenty-third  St.  By.  Co. 
27  Weekl.  Dig.  192;  Spring  v.  Miller,  16  N.  Y.  407 ;  Meyers  v.  Dean, 
132  N.  Y.  65;  Hickenbottom  v.  D.  L.  &  W.  B.  B.  Co.,  122  N.  Y.  91, 
Caldwell  v.  M.  J.  Steamboat  Co.,  47  N.  Y.  282 ;  Randall  v.  Packard, 
142  N.  Y.  47.) 
The  judgment  was  right,  and  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.     No  opinion. 


Third  Appellate  Department,  June,  1905.   Reported.  106  App.  Div.  617. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Charles 
Finnimore,  Appellant. 

L.  E.  Ginn,  for  appellant. 

The  object  and  purpose  of  the  Liquor  Tax  Law  was  and  is  to 
regulate  the  traffic  in  intoxicating  liquors,  and  no  other.  (People 
ex  rel.  Einsfeld  v.  Murray,  149  N.  Y.  377.)  Any  statute  which 
purports  to  make  criminal  traffic  without  license  in  any  of  the 
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non-intoxicating,  harmless  beverages,  ought  to  be  held  uncon- 
stitutional. (Am.  &  Eng.  Ency.  Law,  vol.  17,  p.  2061.)  Where 
an  indictment  charges  the  sale  of  beer  or  lager  beer  without  a 
liquor  tax  certificate,  it  is  as  essential  under  the  Liquor  Tax  Law 
as  it  was  under  the  old  excise  laws  to  allege  in  the  indictment 
and  prove  on  the  trial  that  such  lager  beer  was  intoxicating, 
because  the  courts  take  judicial  notice  that  there  are  lager  beers 
which  are  and  which  are  not  intoxicating.  (Blatz  v.  Rohrbaeh, 
116  N.  Y.  450 ;  Schlosser  v.  State,  55  Ind.  82 ;  People  v.  Ran,  6:3 
N.  Y.  277 ;  Matter  of  Hunter,  34  Misc.  389 ;  affirmed,  59  App.  Div. 
626.)  A  fine  of  five  hundred  dollars,  or  imprisonment  for  two 
hundred  and  fifty  days,  was  excessive.  The  Trial  Court  imposed 
a  more  severe  sentence  on  this  defendant  than  other  defendants 
convicted  of  the  same  offense  at  the  same  term  of  court.  Justice 
requires  a  new  trial.  (Code  Crim.  Proc.  §  527.)  By  comparison, 
the  judgment  seems  cruel  and  unusual.  (New  York  Constitution, 
Art.  1,  §  5.) 

Clarence  8.  Ferris,  District  Attorney,  for  the  People. 

The  indictment  charging  the  sale  "  of  distilled  and  rectified 
spirits,  wine,  fermented  and  malt  liquors,  in  quantities 
less  than  five  wine  gallons  at  a  time,  to  wit:  three 
glasses  of  lager  beer,"  is  good.  (People  v.  West,  106  N.  Y. 
293 ;  People  v.  Welden,  111  N.  Y.  569 ;  People  v.  Adams,  85  App. 
Div.  390.)  The  rule  laid  down  in  Blatz  v.  Rohrbaeh  (116  N.  Y, 
450),  is  not  applicable.  As  stated  by  the  court  in  that  case,  and 
as  will  appear  from  the  title  (L.  1873,  chap.  549),  the  purpose  of 
the  statute  then  in  force  was  to  regulate  "  The  sale  of  intoxicating 
liquors."  The  Liquor  Tax  Law  is  entitled  "An  act  in  relation 
to  the  traffic  in  liquors,"  etc.,  and  the  term  "  liquors  "  as  defined 
therein  includes  lager  beer  and  malt  liquor.  It  is  not  necessary 
to  allege  in  the  indictment  or  prove  on  the  trial  that  the  same 
was  intoxicating.  It  was  in  the  discretion  of  the  Trial  Court  to 
impose  a  fine  of  five  hundred  dollars,  or  imprisonment  in  the 
county  jail  for  two  hundred  and  fifty  days.  The  maximum  pun- 
ishment which  might  have  been  inflicted  was  much  greater. 


Judgment  of  conviction  affirmed. 
No  opinion. 
All  concurred. 
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Third  Appellate   Department,  June,  1905.   Reported.  106  App.  Dlv.  299. 

The  People  of  the  State  op  New  York,  Respondent,  v.  Henry 

Cox,  Appellant. 

Liquor  Tax  Law — The  word  "liquor"  includes  malt  rose — An  indictment 
for  its  violation  need  not  allege  that  the  beverage  was  intoxicating— 
Quaere,  whether  a  County  Court  may  be  held  by  a  county  judge 
of  another  county  where  there  is  a  special  county  judge. 

It  was  the  deliberate  intention  and  purpose  of  the  Legislature,  in  pass- 
ing the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112),  to  omit  therefrom  the 
words  "strong,"  "spirituous"  and  "intoxicating,"  and  to  include  within  the 
prohibitive  parts  of  the  act  the  traffic  in  all  alcoholic  beverages  within  tho 
definition  of  "liquor"  as  contained  in  section  2  of  said  statute  and  to 
relieve  the  court  from  determining  as  a  fact  whether  or  not  the  liquor 
sold  or  given  away  is  intoxicating. 

A  beverage  known  as  malt  rose,  which  is  made  to  imitate  lager  beer 
and  has  the  same  color,  taste  and  appearance  as  lager  beer  and  is  bottled. 
in  the  same  way,  and  which  contains  from  seventy-four  hundredths  of  one 
per  cent,  to  one  and  eighteen  hundredths  per  cent,  in  volume  of  alcohol, 
eleven  hundredths  of  one  per  cent,  of  which  is  put  into  the  beverage 
and  the  remainder  of  which  is  the  result  of  the  fermentation  of  the 
concoction  itself,  is  a  "liquor"  within  the  meaning  of  the  Liquor  Tax  Law. 

An  indictment,  charging  a  sale  of  such  beverage  in  violation  of  the 
provisions  of  the  Liquor  Tax  Law,  need  not  allege  that  such  beverage  ia 
intoxicating  and  upon  the  trial  of  such  an  indictment,  the  court  may 
properly  charge  the  jury  that  the  question  for  their  determination  is 
whether  the  defendant  had  trafficked  in  distilled  and  rectified  spirits, 
wine,  fermented  and  malt  liquors,  and  that  it  is  immaterial  whether  such 
liquors  were  intoxicating. 

Where  the  county  judge  of  Lewis  county,  at  the  request  of  the  county 
judge  of  St.  Lawrence  county,  opened  a  term  of  the  County  Court  of 
St.  Lawrence  county  on  October  17,  1904,  and  continued  to  hold  said 
court  pursuant  to  said  request  until  October  twenty-first,  when  the  county 
judge  of  St.  Lawrence  county  held  said  court  and  thereafter  continued 
to  do  so,  a  person,  who  on  October  25,  1904,  was  convicted  in  said  County 
Court,  after  a  trial  before  the  county  judge  of  St.  Lawrence  county,  cannot 
successfully  object  to  the  jurisdiction  of  the  court  to  try  him. 

In  such  a  case,  the  court  having  actually  been  held  at  the  time  of  the 
trial  in  question  by  the  county  judge  of  St.  Lawrence  county,  it  is 
unnecessary  to  consider  whether  the  constitutional  provision  that  "a 
county  judge  of  any  county  may  hold  county  courts  in  any  other  county 
when  requested  by  the  judge  of  such  other  county,"  applies  where  there 
is  a  special  county  judge  in  such  other  county  who  is  capable  of  acting 
as  county  judge. 

Houghton,  J.,  dissented. 
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Appeal  by  the  defendant,  Henry  Cox,  from  a  judgment  of  the 
County  Court  of  St.  Lawrence  county  in  favor  of  the  plaintiff 
entered  in  the  office  of  the  clerk  of  the  county  of  St.  Lawrence  on 
the  28th  day  of  November,  1904,  upon  the  special  verdict  of  a 
jury  convicting  the  defendant  of  a  violation  of  the  Liquor  Tax 
Law,  and  also  from  an  order  made  during  the  trial  denying  the 
defendant's  motion  for  a  new  trial  and  in  arrest  of  judgment. 

Lowen  E.  Ginn,  for  the  appellant. 

Clarence  8.  Ferris,  for  the  respondent. 

Chase,  J. :  The  defendant  was  indicted  for  the  crime  of  "unlaw- 
fully selling  distilled  and  rectified  spirits,  wine,  fermented  and 
malt  liquors,  in  quantities  less  than  five  wine  gallons  at  a  time  in 
a  town  where  the  sale  of  liquors  is  prohibited,  and  without  having 
obtained  and  posted  a  liquor  tax  certificate,  and  without  having 
paid  a  tax  therefor,  contrary  to  the  provisions  of  the  Liquor  Tax 
Law  committed  as  follows : 

"The  said  Henry  Cox,  on  the  31st  day  of  August,  1904,  at  the 
town  of  Potsdam,  in  this  county,  unlawfully  did  sell  to  one  Owen 
O.  Wiard,  distilled  and  rectified  spirits,  wine,  fermented  and  malt 
liquors  in  quantities  less  than  five  wine  gallons  at  a  time,  to  wit, 
two  glasses  of  lager  beer,  without  having  obtained  and  posted  a 
liquor  tax  certificate,  and  without  having  paid  a  tax  therefor,  the 
said  town  of  Potsdam  then  and  there  being  a  town  in  which  a 
liquor  tax  certificate  is  prohibited  as  a  result  of  a  vote  duly  had 
in  said  town  upon  questions  one,  two  and  four,  submitted  under 
section  16  of  the  Liquor  Tax  Law,  contrary  to  the  provisions  of 
the  Liquor  Tax  Law." 

He  was  tried  upon  such  indictment  and  the  jury  on  evidence 
uncontradicted  by  the  defendant,  rendered  a  special  verdict  as 
follows :  "The  jury  find  that  on  the  31st  day  of  August,  1904,  the 
defendant,  at  the  town  of  Potsdam,  in  this  county,  did  sell  and 
deliver  to  one  Owen  O.  Wiard,  one  pint  of  a  certain  liquor  called 
'Maltrose';  that  said  liquor  then  and  there  contained  between 
seventy-four  hundredths  of  one  per  cent,  and  one  and  eighteen 
hundredths  per  cent,  in  volume  of  alcohol ;  that  said  alcohol  was 
formed  therein  by  fermentation  or  added  in  the  process  of  manu- 
facture ;  that  he  had  at  the  time  no  liquor  tax  certificate  and  that 
the  traffic  in  liquors  in  said  town  at  said  time  was  unlawful." 

The  county  judge  holding  said  term  of  court  on  the  application 
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for  judgment  upon  the  special  verdict,  wrote  an  opinion  in  which, 
among  other  things,  he  said:  "Philput,  the  manufacturer  of  the 
beverage  sold  by  defendant  under  the  name  of  malt  rose  testified 
that  one  of  the  ingredients  was  the  lager  beer  known  as  'export 
lager.'  Mr.  Williams,  the  chemist,  called  by  defendant,  testified 
that  on  the  assumption  that  the  export  beer  used  by  Philput  was 
an  average  sample  of  American  export  beer,  the  mixture  resulting 
from  the  ingredients  enumerated  by  Philput  would  contain  eleven- 
hundredths  of  one  per  cent,  in  volume  of  alcohol.  But  the 
analyses  of  five  samples  of  malt  rose  by  Mr.  Williams  showed  from 
seveurv  -fourth  hundredths  of  one  per  cent,  to  one  and  eighteen 
hundredths  per  cent,  in  volume  of  alcohol.  The  excess,  amounting 
from  seven  to  ten  times  the  original  quantity,  can  be  accounted  for 
only  upon  the  theory  of  fermentation,  or  the  intentional  addition 
of  alcohol  in  some  form.  The  resultant  was,  therefore,  to  some 
degree  at  least,  fermented  liquor  or  distilled  spirits. 

"The  sole  remaining  question  is  the  practical  one,  whether  the 
quantity  of  alcohol  is  so  small  that  the  law  ought  to  ignore  it. 

"It  was  in  evidence,  and  is  undisputed  in  this  case,  that  Schlitz 
Milwaukee  lager  beer  contains  only  two  and  forty -five  hundredths 
per  cent,  of  alcohol.  Clearly  a  lager  beer  containing  this  amount 
of  alcohol  cannot  be  lawfully  dealt  in  in  a  no-license  town.  If  the 
contents  of  a  bottle  of  this  beer  were  to  be  diluted  by  two  parts 
of  water  to  one  of  beer,  I  have  no  doubt  the  resulting  beverage 
would  still  be  within  the  prohibition  of  the  law,  and  yet  it  would 
contain  a  less  percentage  of  alcohol  than  some  of  the  samples  of 
malt  rose  submitted  to  Mr.  Williams.  On  the  trial  of  this  action 
Philput,  the  manufacturer,  was  unable  to  determine  by  inspection 
whether  a  bottle  shown  him  was  malt  rose,  manufactured  by  him, 
or  lager  beer.  If  the  product  is  manufactured  as  a  substitute  for 
lager  beer  and  sold  either  for  the  purpose  of  deceiving  the  pur- 
chaser or  evading  the  law,  the  charity  of  the  law  should  not  be 
exercised  toward  it.  In  practically  all  of  the  trials  in  this  court 
involving  alleged  violations  of  the  Liquor  Tax  Law  in  the  town  of 
Potsdam  since  the  last  biennial  town  meeting,  the  last  line  of 
defense  has  been  that  in  any  event  the  defendant  could  not  be 
guilty  of  any  offense,  because  he  only  kept  for  sale  or  sold  malt 
rose.  I  incline,  therefore,  to  hold  after  considerable  observation  in 
other  cases  as  well  as  in  this,  that  the  article  in  question  is 
peculiarly  intended  to  aid  in  the  evasion  and  defeat  of  the  law, 
and  that  its  sale  with  the  quantity  of  alcohol  shown  to  be  con- 
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tained,  is  a  violation  of  the  Liquor  Tax  Law."  {People  v.  Cox. 
45  Misc.  Eep.  311.) 

During  the  trial,  and  in  his  charge  to  the  jury,  the  county  judge 
held,  and  said  in  substance,  that  the  question  for  determination 
was  whether  the  defendant  had  trafficked  in  distilled  and  rectified 
spirits,  wine,  fermented  and  malt  liquors,  and  that  it  was  im- 
material whether  such  liquors  were  intoxicating. 

The  excise  acts  passed  by  the  Colonial  Legislature  relating  to 
the  sale  of  liquor  in  every  instance  referred,  either  in  the  title  of 
the  act  or  in  the  act  itself,  to  "strong  liquor"  or  "spirituous 
liquor,"  or  words  of  like  meaning,  and  the  first  act  of  the 
Legislature  of  this  State  relating  to  excise  (Laws  of  1779, 
chap.  17),  is  entitled  "An  act  to  lay  a  duty  of  excise  on  strong 
liquors,  to  appropriate  the  moneys  arising  therefrom,  and  for  the 
better  regulation  of  inns  and  taverns  within  this  State." 

The  title  of  chapter  164  of  the  Laws  of  1801  is  "An  act  to  lay 
a  duty  on  strong  liquors  and  for  regulating  inns  and  taverns." 

The  title  of  chapter  628  of  the  Laws  of  1857  is  "An  act  to 
suppress  intemperance  and  to  regulate  the  sale  of  intoxicating 
liquors." 

The  title  of  chapter  175  of  the  Laws  of  1870  is  "an  act 
regulating  the  sale  of  intoxicating  liquors." 

The  title  of  chapter  646  of  the  Laws  of  1873  is  "An  act  to 
suppress  intemperance,  pauperism  and  crime." 

The  title  of  chapter  340  of  the  Laws  of  1883  is  "An  act  to 
regulate  the  sale  of  intoxicating  liquors  in  cities  having  a  popula- 
tion of  over  three  hundred  thousand  inhabitants." 

The  title  of  chapter  401  of  the  Laws  of  1892  is  "An  act  to 
revise  and  consolidate  the  laws  regulating  the  sale  of  intoxicating 
liquors." 

The  Liquor  Tax  Law  (Laws  of  1896,  chap.  112)  is  entitled 
"An  act  in  relation  to  the  traffic  in  liquors,  and  for  the  taxation 
and  regulation  of  the  same,  and  to  provide  for  local  option, 
constituting  chapter  twenty-nine  of  the  general  laws."  By  sec- 
tion 2  of  said  act  (as  amd.  by  Laws  of  1903,  chap.  486)  the  term 
"  liquors  "  as  used  in  said  act  is  defined  as  including  and  meaning 
all  distilled  or  rectified  spirits,  wine,  fermented  and  malt  liquors. 
Under  the  several  acts  referred  to  passed  prior  to  chapter  112  of 
the  Laws  of  1896,  and  also  under  the  other  general  and  special 
acts  passed  prior  to  said  act  of  1896  relating  to  excise,  and  the 
many  acts  amendatory  thereof  and  supplementary  thereto,  it 
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became  a  question  of  fact,  in  each  case  where  a  violation  of  au 
act  was  asserted,  whether  the  liquor  sold  or  given  away  was 
strong,  spirituous  or  intoxicating,  as  the  case  might  be.  Unless 
the  liquor  was  such  that  its  strong,  spirituous  or  intoxicating 
qualities  were  well  known,  it  was  necessary  in  each  case  to  show 
affirmatively  that  it  was  strong,  spirituous  or  intoxicating  and 
thus  within  the  prohibitive  part  of  the  act  which  it  was  claimed 
had  been  violated.  It  seems  to  have  been  the  deliberate  intention 
and  purpose  of  the  Legislature  in  passing  the  Liquor  Tax  Law  to 
omit  therefrom  the  words  "strong,"  "spirituous"  and  "intoxicat- 
ing," and  to  include  within  the  prohibitive  parts  thereof  the 
traffic  in  all  alcoholic  beverages  within  the  definition  of  "  liquors  "' 
as  contained  in  such  statute,  and  to  relieve  the  court  from  deter- 
mining as  a  fact  whether  the  liquor  sold  or  given  away  is  intoxicat- 
ing. (Cullinan  v.  MeGovcni,  opinion  by  Bischoff,  J.,  N.  Y.  L. 
J.,  Feb.  27,  1904.)  In  this  case  the  People's  witnesses  testify  that 
the  liquor  sold  by  the  defendant  was  lager  beer.  Lager  beer  is 
one  of  the  best  known  of  malted  liquors.  {Blatz  v.  Bohrbach, 
116  N.  Y.  455.)  The  jury  found  that  the  liquor  sold  by  the 
defendant  was  malt  rose,  and  the  judgment  is  based  on  such  find- 
ing. It  appears  from  the  evidence  that  malt  rose  is  a  beverage 
made  to  imitate  lager  beer,  and  that  it  has  the  same  general  color, 
taste  and  appearance  as  lager  beer  and  that  it  is  bottled  in  the 
same  way.  The  jury  has  found  that  the  liquor  sold  contained 
from  seventy-four-hundredths  to  one  and  eighteen  hundredths  per 
cent  of  alcohol.  In  the  testimony  of  the  manufacturer  he  gives 
the  ingredients  used  by  him  in  the  concoction  thereof.  One  of 
the  ingredients  is  export  beer,  which  he  testified  is  a  fermented 
and  malted  liquor.  The  alcohol  in  the  export  beer  used  as  one  of 
the  ingredients  of  malt  rose  is  sufficient  to  make  about  eleven  - 
hundredths  of  one  per  cent  of  alcohol  in  malt  rose  as  bottled 
and  sold.  Among  the  other  ingredients  of  malt  rose  are  hop  ale 
extract,  consisting  of  the  extract  of  hops,  and  of  glucose  to 
sweeten  it,  and  also  burned  sugar  and  soapina.  It  appears  that 
if  these  ingredients  when  mixed  are  exposed  to  the  air  that  they 
will  ferment,  and  as  but  eleven-hundredths  of  one  per  cent  of 
alcohol  was  put  into  the  malt  rose  in  question  the  alcohol  found 
therein,  except  such  eleven-hundredths  of  one  per  cent,  must  have 
been  the  result  of  the  fermentation  of  the  concoction  itself.  The 
alcohol  in  malt  rose  was  consequently  in  part  added  thereto,  and 
in  part  formed  therein.     If  the  alcohol  contained  in  the  malt  rose 


Liquor  Tax  Law  585 


as  sold  was  produced  therein  by  fermentation  of  the  Ingredients 
forming  it  the  beverage  comes  within  the  plain  terms  of  the  statu- 
tory definition  of  liquor.     A  construction  of  the  act  that  would 
exclude  from  its  terms  all  beverages  that  had  not  of  themselves 
been  rectified,  distilled,  fermented  or  malted  would  deprive  the  act 
of  much  of  its  value  as  a  police  measure.     We  are  not  willing  to 
say  that  a  beverage  to  which  perchance  is  added  a  sufficient 
quantity  of  rectified  or  distilled  spirits  or  alcohol  contained  in 
malt  or  fermented  liquor  equal  to  or  in  excess  of  liquors  that  are 
well  known  to  be  spirituous  and  intoxicating  would  not  be  within 
the  terms  of  the  definition  used  in  the  act.     (See  Ency.  Amer- 
icana, article  "  Fermentation.")     We  do  not  mean  to  hold  that  to 
add  a  trace  of  rectified  or  distilled  spirits  or  fermented  or  malt 
liquor  to  drugs  or  other  liquids  would  necessarily  constitute  such 
compound  a  liquor  within  the  terms  of  the  Liquor  Tax  Law.    We 
simply  hold  that  malt  rose  as  sold  by  the  defendant  in  this  case 
was  within  the  prohibition  of  the  Liquor  Tax  Law,  and  that  the 
crime  was  sufficiently  charged  in  the  indictment  without  includ- 
ing therein  an  allegation  that  the  liquor  so  sold  was  intoxicating. 
The  defendant  also  claims  that  his  trial  and  conviction  was 
without  legal  sanction  for  the  reason  that  the  October   term 
of  the  County  Court  of  St.  Lawrence  county  was  appointed  to 
be  held  on  October  seventeenth,  and  that  on  that  day  neither 
the  county  judge  of  St.  Lawrence  county  nor  the  special  county 
judge   of   said    county   was   present,   but   the  county   judge   of 
an  adjoining  county  opened  and  held  said  court  until  October 
twenty-first,  on  which  day  the  county  judge  of  St.  Lawrence 
county     held     said     court     and     continued     to     hold      said 
court  until  after  the  trial  of  the  defendant  which  took  place  on 
October  twenty-fifth.    St.  Lawrence  county  has  a  special  county 
judge  and  the  defendant  insists  that  as  it  is  not  shown  that  the 
county   judge   and   special    county   judge  of   said   county   were 
incapable  of  acting  in  this  criminal  action  that  the  criminal  side 
of  the  court  could  not  be  adjourned  from  day  to  day  from  October 
seventeenth  to  October  twenty-first  by  any  other  county  judge,  and 
that  consequently  the  trial  and  conviction  of  the  defendant  were 
without  jurisdiction.    The  distinction  between  courts  held  by  a 
county  judge  for  the  trial   of   civil   and  criminal   actions  was 
abolished  by  section  14  of  article  6  of  the  Constitution  of  1894.   By 
said  section  of  the  Constitution,  Courts  of  Sessions  except  in  the 
county  of  New  York  were  abolished  from  and  after  December  31, 
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1895,  and  the  jurisdiction  of  Courts  of  Sessions  except  in  the 
county  of  New  York,  was  thereupon  vested  in  the  County  Courts. 
It  is  also  expressly  provided  by  said  section  of  the  Constitution 
that  "a  county  judge  of  any  county  may  hold  County  Courts  in 
any  other  county  when  requested  by  the  judge  of  such  other 
county." 

It  appears  that  the  county  judge  of  Lewis  county  held  the 
County  Court  in  St.  Lawrence  county  on  October  seventeenth  at 
the  request  of  the  county  judge  of  St.  Lawrence  county,  and  that 
he  continued  to  hold  said  court  at  said  request  until  October 
twenty-first.  Whether,  when  there  is  a  special  county  judge  in  a 
county  capable  of  acting  as  a  county  judge,  a  county  judge  of  a 
county  other  than  that  in  which  the  court  is  held  can  at  the 
request  of  the  county  judge  of  said  county  preside  at  the  trial  of  a 
criminal  action  is  not  necessary  for  consideration. 

The  County  Court  is  one  court  with  civil  and  criminal  jurisdic 
tion,  and  such  court  was  duly  adjourned  to  October  twenty-first. 
On  and  after  that  day,  including  the  time  when  the  defendant  was 
tried  and  convicted,  the  court  was  actually  in  existence  and  held 
by  the  county  judge  of  said  county.  The  defendant's  objection  to 
the  jurisdiction  of  the  court  is  without  merit. 

The  judgment  of  conviction  should  be  affirmed. 

All  concurred,  except  Houghton,  J.,  dissenting  in  opinion. 

Houghton,  J.  (dissenting)  : 

The  defendant  was  indicted  for  selling  lager  beer.  On  the  trial 
it  transpired  that  he  sold  what  is  known  as  "malt  rose."  The 
defendant  offered  to  prove  that  this  beverage  was  not  intoxicating, 
and  the  trial  court  held  and  charged  the  jury  that  the  statute  was 
violated  by  the  sale  of  malt  or  fermented  liquors  whether  they 
were  intoxicating  or  not.  This  was  error  for  which  the  convictioD 
should  be  reversed. 

It  is  true  that  the  Liquor  Tax  Law  defines  the  "liquors,"  the 
sale  of  which  is  prohibited  without  a  liquor  tax  certificate,  to  mean 
and  include  "all  distilled  or  rectified  spirits,  wine,  fermented  and 
malt  liquors"  and  does  not  specifically  say  that  they  must  be 
intoxicating;  but  I  think  it  is  the  plain  intent  of  the  statute  to 
prohibit  and  regulate  the  sale  only  of  those  liquors  and  beverages 
which  may  produce  intoxication.  In  the  case  of  People  ex  rel, 
Einsfeld  v.  Murray  (149  N.  Y.  367),  the  law  was  claimed  to  be 
unconstitutional  principally  because  it  was  a  simple  tax  law,  and 
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it  was  held  that  it  was  not  a  tax  law  but  an  excise  law  having 
for  its  primary  purpose  the  regulation  of  the  sale  of  liquors. 
Andrews,  Oh.  J.,  in  his  opinion  specifically  approved  of  what  was 
said  by  the  court  below  (4  App.  Div.  185),  and  in  addition  said: 
"The  character  of  the  act  of  1896  (Chap.  112),  whether  a  tax  law 
in  a  proper  sense,  or  a  law  enacted  under  the  police  power,  must 
be  determined  from  its  whole  scope  and  tenor,  and  there  can  be 
no  reasonable  doubt,  we  think,  that  it  is  of  the  latter  character 
It  is  radically  different  in  some  respects  from  the  excise  laws 
which  it  supersedes.  But  the  changes  are  in  the  administration  of 
the  excise  system  and  not  in  its  essential  character.  *  *  * 
The  analogy  between  the  law  of  1896  and  the  former  excise  laws 
is  strongly  marked.  There  is  the  same  necessity  of  a  public 
certification  of  a  right  to  engage  in  the  traffic;  the  same  restric 
tions  and  regulations  intended  to  guard  the  traffic  and  reasonably 
protect  the  public  against  its  acknowledged  evils;  the  same 
principle  of  local  option,  and  the  act  incorporates  the  principle 
of  the  Civil  Damage  Law.  The  new  features  of  the  system  may 
prove  to  be  efficient  means  of  repression  and  regulation,  such  as 
the  change  in  the  administrative  agencies,  and  the  much  larger 
tax  upon  the  right  to  engage  in  the  traffic." 

Under  the  former  excise  laws  it  is  not  questioned  that  a  liquor 
must  have  been  intoxicating  to  come  within  their  prohibitions  of 
sale. 

The  Legislature  possesses  the  right  to  control  and  regulate  the 
traffic  in  intoxicating  liquors  because  of  its  sovereign  police  power 
which  it  may  exercise  to  preserve  the  public  morals  or  to  promote 
the  public  safety  or  prosperity.  (Metropolitan  Board  of  Excise 
v.  Barrie,  34  N.  Y.  666.)  It  also  has  the  right  to  pass  health  laws 
and  to  prohibit  the  sale  of  food  or  beverages  deleterious  to  the 
public  health,  but  it  does  not  and  could  not  prohibit  the  sale  of 
pure  food  or  harmless  beverages  which  in  no  way  affect  the  public 
morals  or  public  safety  or  public  health. 

If  the  Liquor  Tax  Law  is  to  be  given  the  narrow  construction 
that  the  sale  of  all  "fermented"  or  "malt  liquors,"  whether 
intoxicating  or  not,  is  prohibited,  the  invalid  food  known  as 
kumiss,  "a  fermented,  dietetic  and  sanitary  drink  made  *  *  '•'" 
from  cows'  milk  with  sugar  and  yeast,  and  allowed  to  ferment  until 
it  becomes  effervescent  and  slightly  alcoholic"  (Cent.  Diet.),  can- 
not  be  sold  without  procuring  a  liquor  tax  certificate.  Very 
many  other  harmless,  medicinal  and  refreshing  drinks  would  also 
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come  under  the  ban.  The  act  should  receive  no  such  interpreta- 
tion. 

Although  the  question  was  not  presented  precisely  as  it  now 
is  in  People  v.  Eastner  (101  App.  Div.  265),  decided  by  this  court, 
it  seems  to  me  the  spirit  of  that  decision  is  violated  by  the  prevail- 
ing holding  herein.  There  was  no  pertinency  in  reversing  the 
judgment  of  conviction  in  that  case  unless  the  intoxicating 
properties  of  the  beverage  there  sold  (which  was  "malt  rose") 
was  an  element  of  the  crime  of  selling  liquor  without  a  liquor  tax 
certificate. 

It  is  very  possible  that  the  defendant  violated  the  act,  and  that 
"malt  rose"  is  another  name  for  lager  beer  and  a  mere  subterfuge 
to  evade  the  law;  but' the  jury  should  have  been  permitted  to  pass 
upon  the  question  whether  or  not  it  was  a  subterfuge,  and  was 
lager  beer,  or  was  intoxicating. 

The  judgment  of  conviction  should  be  reversed  and  a  new  trial 
granted. 

Judgment  of  conviction  affirmed. 


Court  of  Appeals.  Reported.  182  N.  Y.  285. 

The  City  Trust,  Safe  Deposit  and  Surety  Company  of  Phila- 
delphia, Appellant,  v.  The  American  Brewing  Company, 
Bespondent. 

1.  Appeal — Judgment  absolute  awarded  to   plaintiff  by  Court  of  Appeals 
upon  stipulation  of  defendant — Assessment  of  damages  thereunder — 
When  plaintiff  may  appeal  from  order  refusing  to  assess  damages 
"as  a  matter  of  law." 
While  an  order  of  the  Appellate  Division,  affirming  an  assessment  ot 
damages  upon  a  judgment  absolute  directed  by  the  Court  of  Appeals,  is 
not  appealable  to  the  Court  of  Appeals,  as  a  matter  of  right,  or  even  when 
certified  by  the  Appellate  Division,  where  the  assessment  of  damages 
involves  a  discretion  on  the  part  of  the  court  or  jury  making  the  assess- 
ment, yet,  where  items  of  damages  disallowed  are  definitely  fixed  and 
determined  and  the  court  making  the  assessment  has  certified  that  they 
were  rejected  "as  a  matter  of  law  and  not  as  a  matter  of  discretion,"  and 
the  Appellate  Division  has  certified  that  a  question  of  law  has  arisen  which 
ought  to  be  determined  by  the  Court  of  Appeals,  thereby  raising  questions 
of  law  as  to  the  items  rejected  and  bringing  the  case  within  the  require- 
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ments  of  section  190  of  the  Code  of  Civil  Procedure,  the  appeal  is  well 
taken  and  the  order  is  reviewable  in  the  Court  of  Appeals. 

2.  Same — Rule  for  assessment  of  damages  by  Supreme  Court. 

In  assessing  damages,  under  section  194  of  the  Code  of  Civil  Procedure, 
upon  an  order  of  the  Court  of  Appeals  awarding  judgment  absolute  in 
favor  of  the  plaintiff  in  an  action,  the  Supreme  Court  cannot  determine 
whether  the  plaintiff  is  entitled  to  recover  under  the  allegations  of  the 
complaint,  since  the  effect  of  a  judgment  absolute  Is  to  award  to  the 
plaintiff  the  judgment  to  which  he  is  entitled  to  upon  his  complaint  with- 
out regard  to  any  defense  interposed  by  the  answer,  and  in  assessing  the 
damages  thereunder  the  allegations  of  the  complaint  are  required  to  be 
treated  as  true  and  the  same  as  if  no  answer  had  been  interposed. 

3.  Surety — Principal  and  agent — When  surety  company  may  recover  from 

undisclosed  principal  the  amount  it  was  compelled  to  pay  on  liquor 
tax  bond  issued  on  application  of  agent  of  such  principal. 

Where  the  agent  of  an  undisclosed  principal,  with  the  authority  and 
approval  of  his  principal,  applies  to  a  surety  company  for  a  bond  to  enable 
him  to  procure  a  certificate  permitting  him  to  engage  in  the  business  of 
trafficking  in  liquors,  and  the  surety  in  compliance  therewith  executes  the 
bond  required  by  the  Liquor  Tax  Law,  the  transaction  constitutes  a  con- 
tract, binding  the  principal  that  the  business  will  be  conducted  in  con- 
formity with  the  requirements  of  law  and  that  violations  will  not  be  com- 
mitted and  the  surety  made  liable  by  reason  thereof;  a  violation,  therefore, 
by  his  agent  constitutes  a  breach  of  contract,  and  the  surety  having  paid 
a  judgment  for  the  penalty  and  costs  imposed  upon  the  agent  for  such 
violation  the  principal  is  liable  under  the  contract  for  the  amount  paid 
by  the  surety. 

4.  When  surety  company  may  recover  amount  paid  for  counsel  fees  and 

disbursements,  as  well  as  penalty  and  taxable  costs  paid,  in  action 
upon  bond  for  violation  of  Liquor  Tax  Law. 

Where  in  an  action  brought  by  the  surety  company,  upon  personal 
service  of  the  summons  and  verified  complaint,  to  recover  from  the  brew- 
ing company  the  amount  of  the  penalty  and  costs  paid  by  it  as  surety  for  a 
violation  of  the  Liquor  Tax  Law,  the  defendant  moved  for  judgment  upon 
the  complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  trial  court  granted  such  motion  and  from 
the  judgment  thereon  entered  the  defendant  appealed  to  the  Appellate 
Division,  which  reversed  the  judgment  and  ordered  a  new  trial,  and  the 
defendant  appealed  from  the  order  of  the  Appellate  Division  to  the  Court 
of  Appeals,  upon  a  stipulation  for  judgment  absolute,  which  court  affirmed 
the  order  and  awarded  judgment  absolute  to  the  plaintiff — the  penalty  of 
the  bond,  the  taxable  costs  upo.i  the  trial,  the  taxable  costs  in  the 
Appellate  Division  and  Court  of  Appeals,  which  plaintiff  was  compelled 
to  pay,  are  all  liquidated  items  and  should  be  allowed  upon  the  assessment 
of  damages;  the  amount  the  plaintiff  was  compelled  to  pay  for  counsel  fee 
and  disbursements  in  the  defense  of  the  case,  being  stated  in  the  verified 
complaint  should  also  be  allowed,  under  sections  420  and  1212  of  the  Code 
of    Civil    Procedure,    which    provide    that    judgment    may    be    taken    on 
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verified  complaints,  demanding  judgment  tor  a  sum  of  money  only,  without 
application  to  the  court  upon  default  in  actions  on  contract,  express  or 
implied,  to  pay  moneys  disbursed  or  tor  the  value  of  services  rendered  by, 
to,  or  for  the  use  of,  the  defendant;  since  upon  judgment  absolute  on  the 
defendant's  stipulation  the  damages  are  assessable  as  if  it  had  made 
default  in  pleading. 

City  Trust,  Safe  Deposit  &  Surety  Co.  v.  American  Brewing  Co.,  93  App. 
Div.  606,  reversed. 

(Argued  April  24,  1905;   decided  June  13,  1905.) 

t 
Appeal,   by   permission,   from  a  judgment   of   the  Appellate 

Division  of  the  Supreme  Court  in  the  fourth  judicial  department, 

entered  April  12,  1904,  which  affirmed  a  judgment  in  favor  of 

plaintiff  entered  upon  an  assessment  of  damages  and  from  aii 

order  of  said  Appellate  Division  which  affirmed  an  order  of 

Special  Term  denying  a  motion  to  set  aside  such  assessment  of 

damages. 

The  complaint  in  this  action,  in  substance,  alleges  that  on  the 
11th  day  of  November,  1898,  the  plaintiff,  as  surety  for  one  John 
M.  Kurtz,  executed  a  bond  to  the  People  of  the  State  of  New  York 
in  the  penal  sum  of  one  thousand  dollars,  conditioned  that  if  a 
liquor  tax  certificate  was  issued  to  said  Kurtz,  permitting  him  to 
engage  in  the  traffic  of  liquors  at  153  Main  street  in  the  city  of 
Rochester,  he  would  not  permit  gambling,  etc.,  upon  the  premises, 
following  the  usual  form  of  bonds  required  in  such  cases. 
The  complaint  further  alleges,  in  substance,  that  such  liquor  tax 
certificate  was  delivered  to  Kurtz ;  that  there  was  thereafter  main- 
tained upon  the  premises  a  gambling  device  known  as  a  nickel  in 
the  slot  machine,  and  that  on  or  about  the  12th  day  of  July,  1898, 
the  state  commissioner  of  excise  commenced  an  action  against 
said  Kurtz  and  this  plaintiff  to  recover  the  penalty  of  the  bond, 
which  resulted  in  a  judgment  against  the  plaintiff  lor  the  sum 
of  one  thousand  dollars  and  costs,  which  subsequently  was 
affirmed  in  the  Appellate  Division  and  Court  of  Appeals,  with 
costs,  amounting  in  the  aggregate  to  $1,480.43,  which  the  plaintiff 
has  paid  to  the  commissioner  of  excise,  and  in  addition  thereto 
he  has  paid  his  counsel  the  further  sum  of  $640.53  for  costs  and 
expenses  in  defending  the  litigation. 

The  complaint  further  alleges,  in  substance,  that  at  the  timt 
the  bond  was  made  and  the  liquor  tax  certificate  issued  to  Kurtz, 
and  during  all  the  time  mentioned  thereafter,  the  defendant,  The 
American  Brewing  Company,  owned  the  lease  of  the  store,  the 
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liquor  business  conducted  therein,  and  all  of  the  stock  of  goods 
and  fixtures;  that  it  maintained  the  nickel  in  the  slot  machine 
and  received  the  receipts  therefor;  that  it  employed  the  said 
Kurtz  at  twelve  dollars  per  week  to  manage  the  saloon,  the 
defendant  paying  all  of  the  expenses  of  running  the  place,  fur- 
nishing the  beer  and  receiving  the  receipts  for  the  business  so 
carried  on ;  that  the  defendant  was  the  real  principal  and  as  such 
procured  the  liquor  tax  certificate  to  be  issued  in  the  name  of 
Kurtz,  but  for  its  own  use  and  benefit  as  the  real  principal  with- 
out disclosing  such  fact  to  the  plaintiff.  The  complaint  demands 
judgment  for  the  sum  of  $2,120.96,  with  interest  from  the  18th 
day  of  April,  1901,  with  the  costs  of  the  action. 

An  answer  was  interposed  and  the  cause  was  moved  for  trial. 
After  the  impaneling  of  the  jury  and  before  any  evidence  had 
been  taken  the  defendant  moved  to  dismiss  the  complaint  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  granted  the  motion  and  ordered  the 
exception  taken  thereto  to  be  heard  at  the  Appellate  Division  in 
the  first  instance.  At  the  Appellate  Division  the  exception  of 
the  plaintiff  was  sustained  and  a  new  trial  ordered,  with  costs  to 
abide  the  event.  Thereupon  the  defendant  appealed  from  that 
order  to  the  Court  of  Appeals,  giving  the  statutory  stipulation 
that  in  case  of  an  affirmance  judgment  absolute  should  be 
awarded  against  it.  Subsequently  the  order  of  the  Appellate 
Division  was  affirmed  by  this  court  and  judgment  absolute  upon 
the  stipulation  was  awarded  against  the  defendant  and  the  case 
remitted  to  the  Supreme  Court  where  the  original  judgment  roll 
was  filed.  Plaintiff's  damages  were  first  assessed  at  a  Trial  Term 
of  the  Supreme  Court  at  the  full  amount  of  the  plaintiff's  claim 
as  alleged  in  the  complaint,  but  subsequently  a  motion  was  made 
on  the  part  of  the  defendant  to  set  aside  the  assessment,  which 
was  denied,  but  upon  an  appeal  to  the  Appellate  Division  that 
court  reversed  the  order,  set  aside  the  assessment  and  ordered  a 
reassessment  of  the  damages.  Upon  such  reassessment  the  plain 
tiff  was  allowed  as  damages  the  $1,000  penalty  of  the  bond,  with 
interest  and  the  costs  of  the  trial  of  the  action  which  it  had 
been  compelled  to  pay,  but  the  costs  in  the  Appellate  Division  and 
Court  of  Appeals  were  disallowed,  together  with  the  sum  of 
$640.53  paid  for  counsel  fee  and  expenses  in  conducting  the  liti- 
gation, notwithstanding  that  the  court,  in  assessing  the  damages. 
found  that  the  services  rendered  by  counsel  were  reasonably  worth 
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the  amount  charged  and  paid,  and  that  the  expenses  incurred 
were  necessary  in  the  defense  of  this  action.  The  court  making 
the  assessment  filed  a  formal  decision  containing  findings  of 
fact  and  conclusions  of  law,  and  at  the  end  thereof  stated  that 
each  of  the  items  rejected  were  disallowed  "  as  a  matter  of  law 
and  not  as  a  matter  of  discretion."  The  plaintiff  filed  exceptions 
to  the  conclusions  of  law  in  which  the  three  items  of  damages 
claimed  were  disallowed.  A  motion  was  then  made  to  set  aside  the 
assessment  by  reason  of  the  court's  refusing  to  include  therein 
the  three  items  in  controversy,  which  motion  was  denied,  and  on 
appeal  therefrom  the  Appellate  Division  affirmed  the  order,  but 
certified  that  a  question  of  law  has  arisen  which,  in  its  opinion, 
ought  to  be  reviewed  by  the  Court  of  Appeals,  and  it  has  there- 
upon certified  the  following  questions : 

"  1.  Is  the  plaintiff  entitled  to  recover  as  part  of  its  damages 
the  costs  on  appeal  to  the  Appellate  Division  in  the  action 
brought  by  the  excise  commissioner  against  John  M.  Kurtz  and 
plaintiff,  which  costs  are  included  in  the  judgment  of  the  Supreme 
Court  in  that  action  and  paid  by  the  plaintiff? 

"  2.  Is  the  plaintiff  entitled  to  recover  as  part  of  its  damages 
the  judgment  for  costs  on  appeal  to  the  Court  of  Appeals  in  the 
same  action  paid  by  the  plaintiff? 

"  3.  Is  the  plaintiff  entitled  to  recover  as  part  of  its  damages 
its  necessary  expenses  by  way  of  counsel  fees  and  disbursements 
paid  by.  it  to  its  attorney  in  the  same  action  and  not  included 
in  the  costs  taxed  therein?  " 

Charles  Van  Voorhis  for  appellant.  This  court  has  jurisdic- 
tion to  review  the  appeal  herein.  (Langdon  v.  Mayor,  etc.,  133 
N.  Y.  628 ;  Stevens  v.  C.  Wat.  Bank,  35  App.  Div.  625 ;  162  X.  Y. 
253;  Bossout  v.  R.,  W.  &  0.  R.  R.  Co.,  131  N.  Y.  57.)  The  plain- 
tiff is  entitled  to  recover  its  damages  as  alleged  in  the  complaint 
and  as  proved  and  established  by  the  findings  of  fact  upon  the 
assessment.  (Hiscock  v.  Harris,  80  N.  Y.  402;  Bossout  v.  B.,'W. 
&  0.  R.  R.  Co.,  131  N.  Y.  37 ;  Wright  v.  City  of  Mt.  Vernon,  78 
App.  Div.  467;  Wilson  v.  Palmer,  11  Hun,  325;  Gray  v.  Bd.  of 
Saprs.,  93  N.  Y.  603;  Conldin  v.  Snider,  104  N.  Y.  641;  Godfrey  v. 
Moser,  66  N.  Y.  250;  Hitchings  v.  Van  Brunt,  38  N.  Y.  335; 
Roberts  v.  Baiimgartcn,  126  N.  Y.  337.) 

P.  M.  French  for  respondent.  The  questions  sought  to  be 
raised  by  the  appeal  from  the  judgment  are  not  reviewable  in  this 
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court.  (Bossout  v.  B.,  W..&  0.  B.  B.  Co.,  131  N.  Y.  37;  Bienen- 
stok  v.  Ammidown,  155  N.  Y.  46;  Lewin  v.  L.  V.  B.  B.  Co.,  169 
N.  Y.  336.)  The  theory  upon  which  appellant  has  been  allowed 
to  recover  in  this  action  is  that  respondent  by  its  wrongful  act 
caused  damage  to  appellant.  As  decided  by  this  court  the  right 
to  recover  is  based  upon  tort.  (G.  T.,  etc.  v.  A.  B.  Co.,  174  N.  Y. 
486.)  The  proper  measure  of  appellant's  damages  herein  at  most 
is  the  penalty  of  the  bond  with  interest  and  costs  of  the  trial 
which  it  was  obliged  to  pay  as  a  result  of  the  Kurtz  action. 
Moneys  paid  counsel  for  the  defense  of  the  Kurtz  action  are  not  a 
proper  measure  of  damages.  {Beggio  v.  Braggiotti,  7  Cush. 
[Mass.]  166;  Marvin  v.  Prentice,  94  N.  Y.  295 ;  Clason  v.  N.  F.  Co., 
20  Misc.  Rep.  315;  Fallon  v.  Wright,  82  App.  Div.  193;  People 
ex  rel.  Fallon  v.  Wright,  7  App.  Div.  185 ;  150  N.  Y.  444 ;  Boss- 
out v.  B.,  W.  &  0.  B.  B.  Co.,  131  N.  Y.  40.) 

Haight,  J.  The  first  question  raised  is  as  to  whether  this 
order  is  appealable.  No  appeal  lies  from  such  an  order  to 
this  court  as  a  matter  of  right.  (Bassett  v.  French,  155 
X.  Y.  46.)  Neither  does  an  appeal  lie  even  though  certified  by 
the  Appellate  Division  where  the  assessment  of  the  damages 
involved  a  discretion  on  the  part  of  the  court  or  jury  making  the 
assessment.  (Lewin  v.  T,ehigh  V.  B.  R<  Co.,  169  N.  Y.  336.)  But  in 
the  case  now  before  us  the  items  of  damages  disallowed  are  defi- 
nitely fixed  and  determined  and  the  court  making  the  assessment 
has  certified  that  they  were  rejected  "as  a  matter  of  law  and  not 
as  a  matter  of  discretion,"  and  the  Appellate  Division  has  certified 
that  a  question  of  law  has  arisen  which  ought  to  be  determined 
by  this  court  as  to  the  three  items  disallowed,  thus  raising  three 
separate  and  distinct  questions  of  law  as  to  the  items  rejected. 
This  conforms  to  the  requirements  of  the  second  subdivision  of 
section  190  of  the  Code  of  Civil  Procedure,  which  provides  for  an 
appeal  to  this  court  from  a  determination  of  the  Appellate 
Division  "where  the  Appellate  Division  allows  the  same  and 
certifies  that  one  or  more  questions  of  law  have  arisen,  which  in 
its  opinion  ought  to  be  reviewed  by  the  Court  of  Appeals."  We, 
consequently,  conclude  that  the  appeal  is  well  taken. 

The  Appellate  Division  appears  to  have  been  of  the  opinion  that 
the  Supreme  Court,  in  assessing  the  damages  under  the  order  of 
this  court  awarding  judgment  absolute  in  favor  of  the  plaintiff, 
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had  the  right  to  try  the  question  and  determine  whether  the 
plaintiff  was  entitled  to  recover  under  the  allegations  of  its  com- 
plaint. Had  the  action  been  brought  to  trial  upon  the  issue  raised 
by  the  answer  interposed  it  is  quite  possible  that  it  would  have 
been  determined  that  the  plaintiff  was  not  entitled  to  recover, 
upon  its  claim  for  damages  in  the  Appellate  Division  and  Court 
of  Appeals  or  for  its  counsel  fee  and  expenses  in  conducting  such 
appeal.  Whether  or  not  the  plaintiff  would  have  been  entitled  to 
recover  those  items,  or  any  one  of  them,  would  depend  upon  the 
facts  determined  upon  such  trial.  It  could  not  increase  the 
damages  of  the  defendant  by  interposing  a  frivolous  or  unsound 
defense  and  then  prosecute  an  appeal  from  the  judgment  rendered, 
unless  it  was  authorized  so  to  do,  either  expressly  or  impliedly,  by 
the  defendant,  its  agents  or  attorneys.  But  the  defendant  did  not 
see  fit  to  bring  the  action  to  trial  upon  its  answer.  It  moved 
for  judgment  upon  the  complaint,  claiming  that  it  failed  to  state 
a  cause  of  action.  Upon  this  it  succeeded  in  the  trial  court,  but 
was  defeated  in  the  Appellate  Division,  and  then  instead  of  taking 
a  new  trial  under  the  order  of  that  court  it  took  an  appeal  to  this 
court,  stipulating  that  in  case  of  an  affirmance  judgment  absolute 
should  go  against  it.  This  court  did  affirm  the  order  and  awarded 
judgment  absolute  against  the  defendant.  The  effect  of  this  was 
to  award  to  the  plaintiff  the  judgment  which  it  was  entitled  to 
upon  its  complaint  without  regard  to  any  defense  that  had  been 
interposed  by  the  answer,  and  in  assessing  the  damages  thereunder 
the  allegations  of  the  complaint  were  required  to  be  treated  as  true 
and  the  same  as  if  no  answer  had  been  interposed. 

In  the  case  of  Bossout  v.  Rome,  W.  &  0.  B.  R.  Co.  (131  N.  Y.  37) 
Peckham,  J.,  says :  "The  judgment  entered  upon  the  filing  of  the 
remittitur  from  this  court  was  an  absolute  and  final  one,  which 
fixed,  irrevocably,  the  liability  of  the  defendant  to  pay  the  damages 
sustained  by  the  plaintiff  *  *  *.  The  effect  of  the  affirmance 
of  the  order  granting  a  new  trial  and  the  entry  of  judgment 
absolute  thereon  in  the  Supreme  Court  was  the  same  as  if  the 
whole  of  the  plaintiff's  action  had  been  admitted  and  a  default  had 
occurred,  and  the  sole  question  left  was  as  to  the  amount  of  the 
damages  sustained  by  the  plaintiff." 

Upon  awarding  judgment  absolute  in  this  court  against  the 
defendant  upon  its  stipulation,  the  judgment  was  remitted  to  the 
court  below  and  the  assessment  of  damages  had  pursuant  to  the 
provisions  of  section  194  of  the  Code,  which  provides  that  in  such 
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a  case  "an  assessment  of  damages  or  any  other  proceeding 
requisite  to  render  the  judgment  effectual  may  be  had  in  the  latter 
court." 

We  are  of  the  opinion  that  the  cause  of  action  set  forth  in  the 
complaint  is  a  breach  of  contract.  The  plaintiff,  at  the  request 
of  Kurtz,  had  executed  a  bond  to  the  People  of  the  State,  as  surety, 
in  order  to  enable  him  to  procure  a  certificate  permitting  him  to 
engage  in  the  business  of  trafficking  in  liquors.  Kurtz  thereby  is 
deemed  to  have  agreed  with  the  plaintiff  that  he  would  conduct 
the  business  in  accordance  with  the  requirements  of  the  statute 
and  that  he  would  thereby  save  the  plaintiff  from  any  liability 
on  the  bond.  Kurtz,  however,  was  but  an  employee  of  the 
defendant,  who  owned  the  place  and  conducted  the  business  of 
trafficking  in  liquors  therein.  His  application  to  the  plaintiff  to 
become  surety  upon  the  bond  was  on  behalf  of  the  defendant,  who 
was  the  real  but  undisclosed  principal  upon  the  bond.  It  is  true 
that  Parker,  Ch.  J.,  in  delivering  the  opinion  of  this  court,  in 
which  the  order  of  the  Appellate  Division  granting  a  new  trial  was 
affirmed  (174  N.  Y.  486),  called  certain  acts  torts  and  the  violators 
wrongdoers.  But  in  these  expressions  he  had  reference  to  the 
acts  complained  of,  of  maintaining  a  gambling  device  upon  the 
premises  in  violation  of  the  statute,  which  was  not  only  a  tort 
but  an  offense  punishable  under  our  penal  statute.  The  very  object 
of  the  bond  required  by  the  People  of  the  State  was  to  prevent 
such  acts  and  to  enforce  a  compliance  with  its  provisions,  and  the 
agreement  which  the  principal  is  deemed  to  have  made  with  his 
surety  is  to  the  effect  that  such  acts  will  not  be  committed  and 
the  surety  made  liable  by  reason  thereof.  As  we  understand,  the 
rule  is  elementary  that  where  an  undisclosed  principal  is  after- 
wards discovered  he  may  be  held  liable  by  the  plaintiff,  at  his 
election,  upon  the  contract  of  his  agent  which  was  made  with  his 
authority  and  consent. 

In  the  case  of  Briggs  v.  Partridge  (64  N.  Y.  357,  362), 
Andrews,  J.,  says :  "A  principal  may  be  charged  upon  a  written 
or  parol  executory  contract  entered  into  by  an  agent  in  his  own 
name,  within  his  authority,  although  the  name  of  the  principal 
does  not  appear  in  the  instrument,  and  was  not  disclosed,  and 
the  party  dealing  with  the  agent  supposed  that  he  was  acting  for 
himself,  and  this  doctrine  obtains  as  well  in  respect  to  contracts 
which  are  required  to  be  in  writing,  as  to  those  where  a  writing 
is  not  essential  to  their  validity." 
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In  the  case  of  Brady  v.  Nally  (151  N.  Y.  258,  262),  Vann,  J., 
in  considering,  a  contract  to  furnish  plumbing  material  for  a 
schoolhouse,  quotes  the  opinion  of  Andrews,  J.,  with  approval  and 
determines  that  case  in  accordance  therewith.  (See,  also,  Tew  v. 
Wolfsohn,  174  N.  Y.  272 ;  Meeker  v.  Claghom,  44  N.  Y.  349,  and 
Mechem  on  Agency,  §  695,  and  authorities  cited  in  cases  referred 
to.) 

The  cause  of  action  alleged  in  the  complaint,  being  upon  con-, 
tract,  we  think  the  items  of  damages  claimed  therein  were 
liquidated  and  were  assessable  before  the  clerk  or  before  the  court 
below,  under  the  provisions  of  section  194,  to  which  we  have  called 
attention.  (Bossout  v.  Borne,  W.  &  0.  B.  B.  Co.,  supra.)  The 
penalty  of  the  bond,  the  taxable  costs  upon  the  trial,  the  taxable 
costs  in  the  Appellate  Division  and  Court  of  Appeals,  which  the 
plaintiff  was  compelled  to  pay,  were  certainly  all  liquidated  items. 
The  other  remaining  item  of  damage  claimed  was  the  amount  that 
the  plaintiff  had  been  compelled  to  pay  for  counsel  fee  and  dis- 
bursements in  the  defense  of  the  case.  As  to  these,  section  420 
of  the  Code  of  Civil  Procedure  provides  that  "judgment  may  be 
taken  without  application  to  the  court,  where  the  complaint  sets 
forth  one  or  more  causes  of  action  each  consisting  of  the  breach 
of  an  express  contract  to  pay,  absolutely  or  upon  a  contingency,  a 
sum  or  sums  of  money,  fixed  by  the  terms  of  the  contract,  or 
capable  of  being  ascertained  therefrom,  by  computation  only; 
or  an  express  or  implied  contract  to  pay  money  received  or 
disbursed,  or  the  value  of  property  delivered  or  of  services 
rendered  ly,  to,  or  for  the  use  of,  the  defendant  or  a  third 
person;  and  thereupon  demands  judgment  for  a  sum  of 
money  only."  Section  1212  of  the  Code,  so  far  as  material 
to  this  case,  provides  that  "in  an  action  specified  in  section 
420  of  this  act,  where  the  summons  was  personally  served 
upon  the  defendant,  and  a  copy  of  the  complaint,  or  a  notice 
stating  the  sum  of  money  for  which  judgment  will  be  taken, 
was  served  with  the  summons;  or  where  the  defendant  has 
appeared,  but  has  made  default  in  pleading,  the  plaintiff  may 
take  judgment  by  default,  as  follows:  (1)  If  the  defendant 
has  made  default  in  appearing,  the  plaintiff  must  file  proof  of 
the  service  of  the  summons,  and  of  a  copy  of  the  complaint 
or  the  notice,  and  also  proof,  by  affidavit,  that  the  defendant  has 
not  appeared;  whereupon  the  clerk  must  enter  final  judgment  in 
his  favor.     (2)   If  the  defendant  has  seasonably  appeared,  but 
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has  made  default  in  pleading,  the  plaintiff  must  file  proof  of  the 
service  of  the  summons  and  of  the  appearance  or  of  the  appear- 
ance only,  and  also  proof,  by  affidavit,  of  the  default ;  whereupon 
the  clerk  must  enter  final  judgment  in  his  favor."  The  provisions 
of  the  foregoing  sections  of  the  Code  were  under  consideration  in 
this  court  in  the  case  of  Bullard  v.  Sherwood  (85  N.  Y.  253)  in 
which  the  action  was  brought  by  an  attorney  to  recover  for  pro- 
fessional services  and  disbursements,  the  same  as  in  this  action. 
The  complaint  in  that  action,  as  well  as  the  complaint  in  this 
action,  was  sworn  to.  The  judgment  in  that  case  was  taken  by 
default.  In  this  case  it  was  taken,  as  we  have  seen,  upon  an 
order  of  this  court  for  judgment  absolute  upon  the  defendant's 
stipulation,  in  which  the  damages  are  assessable  the  same  as  if 
the  defendant  had  made  default  in  pleading.  In  that  case  the 
court  held  that  the  damages  were  assessable  by  the  clerk.  Finch, 
J.,  in  delivering  the  opinion  of  the  court,  says  with  reference  to 
the  judgment,  that  "  its  entry  by  the  clerk  was  an  exact  and 
literal  compliance  with  the  provisions  of  the  Code.  That  directs 
in  a  case  where  application  to  the  court  is  unnecessary,  and  whei-e 
the  summons  and  complaint  have  been  personally  served,  and  the 
latter  is  verified,  that  the  judgment  be  entered  for  the  sum 
demanded  in  the  complaint.  *  *  *  The  party,  therefore,  who 
makes  default  in  presence  of  these  provisions  practically  consents 
to  such  entry  of  judgment.  He  thereby  admits  that  he  is  indebted 
in  the  full  amount  claimed  and  concedes  that  judgment  should  be 
entered  for  that  sum." 

For  the  reason  stated,  the  questions  certified  should  be 
answered  in  the  affirmative  and  the  order  appealed  from  reversed 
and  the  case  remitted  to  the  court  below  to  proceed  thereon,  with 
costs  to  the  appellant  in  all  the  courts. 

Gray,  J.  (dissenting).  I  dissent  and  vote  for  the  dismissal  of 
the  appeal,  upon  the  ground  that  the  order  of  the  Appellate 
Division  is  not  reviewable  in  this  court,  within  the  principle  of 
our  decisions  in  Bossont  v.  Borne,  W.  &  0.  B..  R.  Co.,  (131  N.  Y. 
37),  and,  more  recently,  in  Letcin  v.  Lehigh  Valley  B.  B.  Co.,  (169 
ib.  336). 

The  judgment,  which  was  rendered  upon  our  determination, 
was  final  and  section  194  of  the  Code  allows,  simply,  an  assess 
ment  of  damages  in  the  court  below.  I  think  that  the  assessment 
of  damages  was  confined  to  the  Supreme  Court  and  that  the  pro- 
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ceedings  incidental  thereto  were  not  subject  to  the  general  pro- 
visions of  the  Code,  which  relate  to  the  review  by  this  court  of 
determinations  of  the  Appellate  Division. 

O'Brien,  J.  (dissenting).  There  is  no  question  in  this  case 
except  such  as  arises  upon  proceedings  to  assess  damages  upon 
a  stipulation  for  judgment  absolute. 

I  cannot  concur  in  the  opinion  for  two  reasons:  (1)  The  orders 
are  not  appealable  to  this  court.  There  are  some  propositions  on 
that  point  that  I  will  state  from  the  adjudged  cases  in  this  court 
and  that  I  suppose  no  one  will  dispute. 

No  appeal  to  any  court  will  lie  from  a  judgment  entered  upon 
default.     (Code  Civ.  Proa,  sec.  1294.) 

The  proceedings  for  assessing  damages  after  default  in  answer- 
ing and  proceedings  for  assessing  damages  upon  a  stipulation  for 
judgment  absolute  are  the  same  and  governed  by  the  same  rules. 
In  the  latter  case  the  proceeding  is  the  same  as  upon  an  ordinary 
inquest. 

However  the  assessment  is  made,  whether  by  a  sheriff  with  a 
jury,  by  a  judge  at  Circuit  with  or  without  a  jury,  or  by  a  referee, 
the  questions  are  always  the  same,  and  the  rules  for  reviewing 
the  trial  of  an  action  do  not  prevail  or  apply. 

In  each  case  a  motion  may  be  made  to  set  aside  the  inquisition, 
and  when  it  appears  that  injustice  has  been  done,  the  court  may 
set  it  aside,  but  it  is  all  a  matter  of  discretion,  and  when  refused 
a  judgment  or  order  entered  upon  the  inquisition  is  not  review- 
able upon  legal  grounds. 

In  no  case  can  there  be  any  appeal  beyond  the  Supreme  Court. 
There  is  no  provision  of  the  Code  that  authorizes  any  exceptions 
to  be  taken  in  such  a  proceeding,  and  no  provision  that  authorizes 
an  appeal.  The  disposition  of  the  inquisition  in  the  Supreme 
Court  always  rests  in  discretion,  and  only  questions  of  law  raised 
by  exceptions  can  be  reviewed  in  this  court. 

The  Supreme  Court  cannot  send  such  a  case  here  on  a  certificate 
that  certain  specified  questions  of  law  have  arisen  that  should 
be  reviewed  in  this  court.  Every  one  of  these  propositions  have 
been  taken  from  the  decisions  of  this  court.  (Bossout  v.  Rome, 
W.  &  0.  R.  R.  Co.,  131  N.  Y.  37 ;  Bassett  v.  French,  155  N.  Y.  46 ; 
Lewin  v.  Lehigh  Valley  R.  R.  Co.,  169  N.  Y.  336.) 

The  case  last  cited  came  here  from  the  Appellate  Division  with 
a  certificate  that  five  separate  questions  of  law  were  involved,  but 
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we  dismissed  the  appeal  on  the  ground  that  the  court  had  no 
jurisdiction  to  hear  such  an  appeal.  I  am  unable  to  see  how 
that  case  differs  from  this. 

1.  But  the  opinion  from  which  I  dissent  suggests  a  very  simple 
way  to  avoid  all  the  rules  above  stated,  and  by  means  of  which  all 
such  cases  can  be  brought  to  this  court.  All  that  is  necessary  to 
do  is  to  get  the  sheriff,  with  or  without  his  jury,  to  certify  that 
the  damages  have  been  determined  as  matter  of  law  and  not  as 
matter  of  fact,  or  in  the  exercise  of  discretion,  and  what  was 
never  appealable  before  becomes  appealable  then.  He  can  thus 
create  a  question  of  law  to  be  transmitted  to  this  court  through 
the  certificate  of  the  Appellate  Division.  He  can  change  the 
character  of  the  whole  proceeding  by  removing  it  from  the  domain 
of  discretion  to  that  of  pure  law.  Of  course,  the  judge  at  Circuit 
with  or  without  a  jury  or  a  referee  can  do  the  same  thing  since 
they  are  all  dealing  with  the  same  questions,  that  is,  assessing 
damages  as  upon  a  default.  It  makes  no  difference  that  the 
courts  have  said  over  and  over  that  the  proceedings  are,  in  their 
very  nature,  always  subject  to  discretion,  the  sheriff  can  convert 
them  every  time  into  one  of  pure  law  and  he  can  do  anything  in 
that  way  that  either  a  judge  or  referee  can  do  since  they  are  act 
ing  in  the  same  capacity.  It  would  be  only  reasonable  to  suppose, 
from  what  this  court  has  said,  that  such  certificates  had  no 
application  to  such  a  proceeding  and  had  no  effect  upon  the 
nature  or  character  of  the  determination.  If  the  sheriff  could  not 
make  a  question  of  law  for  the  Appellate  Division,  it  is  difficult  to 
see  how  that  court  can  make  one  for  us. 

2.  On  the  merits,  I  think  the  opinion  is  equally  wide  of  the 
mark.  It  all  rests  on  one  proposition  and  that  is  that  this  court 
in  deciding  the  principal  case,  where  it  was  held  that  the  plaintiff 
was  entitled  to  judgment  absolute,  held  that  the  defendant's 
liability  was  upon  contract.  {City  Trust,  8.  D.  &  8.  Go.  v.  Am. 
Braving  Co.,  174  N.  Y.  486.)  I  hope  it  will  never  be  imputed  to 
this  court  that  it  has  solemnly  decided  that  a  party  is  liable  as  a 
principal  upon  a  contract  such  as  a  liquor  tax  bond  that  he  never 
signed  or  executed  and  had  never  seen  or  heard  of.  Kurtz  applied 
for  the  license  and  got  it.  He  signed  the  bond  as  principal  and 
the  plaintiff  as  surety.  But  it  is  said  that  the  defendant  was 
behind  Kurtz,  and,  as  an  undisclosed  principal,  the  state  licensed 
it,  although  it  never  applied  for  one  and  the  state  officers  could 
know  nothing  about  its  qualifications  to  receive  a  license;  and 
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Kurtz,  having  signed  the  bond  as  principal,  he  bound  the  defend- 
ant as  an  undisclosed  principal  although  the  defendant's  officers 
never  heard  of  the  bond  or  of  the  fact  that  the  plaintiff  had 
become  surety  for  Kurtz.  All  this,  it  is  said,  this  court  has  most 
solemnly  decided  and  that  is  the  cornerstone  of  the  opinion  in 
this  case. 

This  court,  I  am  glad  to  say,  never  decided  anything  of  the 
kind.  Here  is  what  the  court  said  in  the  opinion.  The  italics  are 
my  own : 

"Plaintiff  could  recover  of  Kurtz,  and  probably  would 
were  he  responsible,  but  why  may  he  not  recover  from  the 
party  which,  while  benefiting  by  the  suretyship,  committed 
the  injury? — from  the  hidden  principal  that  by  a  wrongful  act. 
prohibited  by  the  conditions  of  the  bond  and  forbidden  by  statute, 
caused  a  loss  to  this  plaintiff? 

"Ever  since  Justinian  said,  'The  maxims  of  law  are  these :  to  live 
honestly,  to  hurt  no  man  and  to  give  every  one  his  due,'  it  has 
been  a  leading  object  of  jurisprudence  to  compel  wrongdoers  to 
make  reparation.  7\Tow  it  is  a  general  rule  of  law  that  a  person 
commits  a  tort  and  renders  himself  liable  for  damages  who  does 
some  act  forbidden  by  law  if  that  act  causes  another  substantial 
loss  beyond  that  suffered  by  the  rest  of  the  public,  and  that  rule 
covers  this  case. 

"Defendant,  through  its  agent  Kurtz,  induced  plaintiff  to  become 
a  surety  on  the  bond  for  Kurtz,  and  then,  in  violation  of  the 
statute,  it  conducted  a  nickel-in-the-slot  machine  on  the  premises, 
by  means  of  which  misconduct  the  surety  was  compelled  to  pay  the 
penal  sum  of  the  bond.  In  other  words,  defendant  committed  an 
act  forbidden  by  law,  and  the  direct  effect  of  its  act  was  to  cause 
plaintiff  a  substantial  loss  beyond  that  suffered  by  the  rest  of  the 
public,  and,  for  the  damage  thus  sustained  it  should  respond  to 
plaintiff."  \City  Trust.  8.  D.  rf  #.  Co.  v.  American  Brewing  Co.. 
174  X.  Y.  486.) 

If  I  can  understand  the  meaning  of  language,  I  should  say  that 
the  defendant  was  held  liable  for  a  wrong  or  tort  in  placing  the 
slot  machine  in  the  saloon  and  thereby  producing  a  forfeiture  of 
the  bond  upon  which  the  plaintiff  was  surety.  That  is  plain 
enough  and  that  makes  the  decision  sensible  and  reasonable.  But 
because  the  judge  called  the  defendant  a  "hidden  principal"  that 
phrase  is  seized  upon  to  change  the  decision  to  a  judgment  on 
eonlraei.  winch  makes  it  quite  unreasonable  and  indefensible. 
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In  giving  construction  to  one  of  our  own  decisions  I  would 
always  prefer  the  theory  that  makes  the  decision  sensible  and 
reasonable  rather  than  the  one  which  makes  it  absurd,  but  I  fear 
that  the  opinion  in  this  case  rejects  the  former  and  adopts  the 
latter.  The  law  of  agency  knows  such  a  thing  as  a  "hidden 
principal,"  but  it  has  not  the  slightest  application  to  the  case  at 
bar.  I  assume  that  no  concealed  principal  could  procure 
admission  to  the  bar  through  an  agent,  or  to  the  civil  service  list, 
or  procure  a  license  to  traffic  in  liquors,  or  acquire  any  other 
right  or  privilege  that  requires  personal  qualifications  or  is 
granted  only  upon  personal  application.  Of  course,  the  defendant 
could  not  have  committed  a  tort  and  violated  a  contract  at  the 
same  time  by  the  act  of  putting  a  slot  machine  into  the  saloon 
It  is  reasonable  enough  to  say  it  committed  a  wrong,  but  just  how 
ft  made  a  contract  and  broke  it  has  not  yet  been  explained  and  I 
fear  never  will  be.  Of  course,  it  is  necessary  in  order  to  reverse 
the  orders  before  us  to  impute  to  one  of  our  own  decisions  what 
seems  to  me  to  be  an  absurdity.  But  I  fail  to  see  anything  in  the 
case  before  us  that  requires  us  to  put  such  a  strain  upon  law  and 
common  sense. 

The  prevailing  opinion  as  it  appears  to  me  sanctions  two 
novelties.  The  first  one  is  that  the  sheriff  or  other  assessing  officer- 
in  default  cases  can,  with  a  stroke  of  his  pen,  break  down  all 
the  barriers  that  this  court  has  erected  against  appeals  of  this 
character  to  this  court,  by  simply  stating  that  the  damages  have 
been  determined  or  certain  items  rejected  as  matter  of  law  and 
not  as  matter  of  fact  or  discretion.  Since  the  practice  in  cases 
of  ordinary  appeals  or  decisions  has  no  application  to  inquests,  I 
am  unable  to  see  where  the  sheriff  gets  the  power  to  change  the 
legal  effect  of  the  determination  by  any  such  statement. 

The  second  one  is  that  this  court  has  solemnly  decided  in 
174  N.  Y.  486,  that  a  corporation,  by  putting  a  slot  machine  into 
a  saloon,  kept  by  an  individual  who  held  a  liquor  tax  certificate 
and  had  given  a  bond,  became  thereby  the  principal  upon  that 
written  instrument  and  made  all  the  promises  and  covenants  in 
the  same,  although  none  of  its  officers  ever  signed  or  executed 
the  bond  and  had  never  seen  or  heard  of  it  and  became  responsible 
upon  the  bond  as  upon  contract  to  the  surety  who  paid  it, 
although  the  defendant  never  had  any  business  transaction  what- 
ever with  the  sureties.  All  this  is  based  upon  the  words  "hiddeD 
principal''  contained  in  the  opinion.    These,  to  my  mind,  are  two 
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very  extraordinary  propositions,  and  since  I  am  not  able  to  see 
my  way  clear  to  concur  in  either  of  them,  I  will  be  recorded  for 
affirmance  or  the  dismissal  of  the  appeal. 

Cullen,  Ch.  J.,  Bartlett  and  Vann,  JJ.,  concur  with 
Haight,  J.;  Gray,  J.,  reads  dissenting  memorandum  and 
Werner,  J.,  concurs ;  O'Brien,  J.,  reads  dissenting  opinion. 

Order  reversed,  etc. 


First  Appellate  Department,  July,  1905.   Reported.  107  App.  Div.  607. 

Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Respondent,  v.  George  H.  Benson  and 
Others,  Appellants. 

This  is  an  action  brought  under  section  18  of  the  Liquor  Tax 
Law  for  the  full  penalty  of  a  liquor  tax  bond.  The  court  directed 
a  verdict  in  favor  of  the  plaintiff. 

Charles  C.  Nadal,  for  appellants. 

The  evidence  being  conflicting  on  every  material  question  in  the 
case,  the  court  erred  in  directing  a  verdict  for  the  plaintiff. 
{McDonald  v.  Metropolitan  By.  Co.,  167  N.  Y.  66.)  The  Trial 
Court  ignored  the  proof  that  the  special  agents  of  the  plaintiff 
were  served  with  sandwiches,  and  that  these  constituted  a  meal ; 
also  that  the  defendants  had  a  right  to  sell  liquor  on  Sunday 
thereafter.  (Matter  of  Cull  in  an  v.  Young,  93  App.  Div.  427;  Cul- 
linan v.  Quinn,  95  App.  Div.  492.)  The  court  having  directed  a 
verdict  for  the  plaintiff,  the  defendants  are  entitled  to  the  most 
favorable  inferences  deducible  from  the  evidence.  (Walden  v. 
Fargo,  170  N.  Y.  130 ;  Hug  gin  v.  Eggleston,  155  N.  Y.  466;  Ladd  v. 
Aetna  Ins.  Co.  147  N.  Y.  478.)  So  that  for  the  purpose  of  this 
appeal,  it  must  be  treated  as  established,  that  the  defendants  were 
proprietors  of  a  hotel,  and  that  the  special  agents  who  went  to 
this  hotel  on  Sunday  took  seats  at  a  table  in  a  small  eating-room, 
ordered  three  sandwiches  when  approached  by  a  waiter,  and  then 
ordered  three  glasses  of  whiskey.  It  was  therefore  a  question  for 
the  jury  to  determine  whether  the  liquor  was  sold  with  a  bona  fide 
meal.  Such  an  inference  clearly  might  be  drawn  from  the  evid- 
ence.    The  jury  alone  could  decide  whether  or  not  it  should  be 
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drawn.  Merely  because  an  order  for  liquors  precedes  in  point 
of  time  a  guest's  order  for  food,  does  not  justify  the  court  in 
directing  a  verdict  for  the  plaintiff  on  the  supposition  that  the 
law  has  been  violated. 

Herbert  H.  Kellogg,  for  State  Commissioner  of  Excise. 

The  court  was  not  called  upon  to  construe  conflicting  evidence, 
because  the  defendants'  own  proof  clearly  established  that  liquor 
was  sold  on  Sunday  to  persons  not  guests.  One  of  the  defendants 
testifies :  "  I  heard  what  these  inspectors  or  agents  said  to  Louis 
Freund.  They  told  him  to  bring  them  a  drink.  He  says  '  You 
must  have  something  to  eat.'  They  said  'Well,  bring  us  some 
sandwiches.'  He  got  the  sandwiches,  and  he  got  the  drinks,  and 
brought  them  back."  The  defendants  were  chargeable  with 
knowledge  that  the  special  agents  had  not  then  resorted  to  the 
hotel  for  the  purpose  of  obtaining,  and  that  they  did  not  actually 
order  and  obtain  at  such  time,  in  good  faith,  a  meal  therein. 
(Matter  of  Schuyler  v.  Rorphuro,  63  App.  Div.  206;  Matter  of 
Cullinan  v.  Young,  41  Misc.  3,  affirmed,  73  App.  Div.  427 ;  Culli- 
nan  v.  O'Connor,  100  App.  Div.  142 ;  Matter  of  Cullinan  v.  Dillon, 
unreported ;  Matter  of  Einzell  v.  Malone,  28  Misc.  622.) 

The  propriety  of  directing  a  verdict  on  uncontradicted  evidence 
in  actions  on  liquor  tax  bonds,  is  definitely  settled.  (Lyman  v. 
Shenandoah  Social  Club,  39  App.  Div.  459;  Lyman  v.  Gramercy 
Club,  35  App.  Div.  56 ;  Lyman  v.  Griffin,  43  App.  Div.  623 ;  Cul- 
linan v.  Barley,  111  N.  Y.  661;  Cullinan  v.  Criterion  Club, 
39  Misc.  270 ;  affirmed,86  App.  Div.  626.)  The  plaintiff  was  entitled 
to  a  direction  of  a  verdict,  if  he  proved  a  single  violation  alleged 
in  the  complaint.  (Lyman  v.  Broadway  Garden  Hotel  Co.. 
33  App.  Div.  130 ;  Lyman  v.  Perlmutter,  166  N.  Y.  410.) 

Judgment  affirmed,  with  costs. 

Appeal  from  a  judgment  entered  upon  a  verdict  directed  by  the 
court. 

Per  Curiam:  On  the  decisions  in  the  cases  of  Matter  of 
Schuyler  (63  App.  Div.  206),  and  Matter  of  Cullinan  (Young 
Certificate,  93  id.  427),  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

Present :  O'Brien,  P.  J. ;  Patterson,  Ingraham,  McLaughlin 
and  Hatch,  JJ. 


rt04  Decisions  Relating  to  Liquoe  Tax  Law. 


Supreme  Court,  New  York  Special  Term.  Reported.  N.  Y.  L.  J.,  July  10,  1905. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  544,  Issued  to  Sebastiano  Devito. 

Blanchakd,  J. :  I  am  of  opinion  that  the  court  has  the  power 
under  section  1015  of  the  Code  of  Civil  Procedure  to  appoint  a 
referee  herein  to  take  proofs  of  the  issues  for  the  information  of 
the  court  and  to  report  the  same,  without  opinion.  Motion 
granted. 


Supreme  Court,  New  York  Special  Term.  Reported.  N.  Y.  L.J.  July  26,  1905. 

In  the  Matter  of  the  Petition  of  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  for  an  Order  Revoking  and  Cancelling 
Liquor  Tax  Certificate  No.  544,  Issued  to  Sebastiano  Devito. 

Giegerich,  J.:  I  consider  the  prospect  of  a  reversal  of  the 
order  appealed  from  so  slender  as  not  to  warrant  a  stay  of  the 
hearings  before  the  referee.  Besides,  such  a  proceeding  as  this 
is  intended  to  be  summary  {Lyman  v.  Erie  County  Athletic  Club. 
4fi  App.  Div.  387,  394,  affd.  163  N.  Y.  552),  and  if  delay  is  per 
mitted  the  purpose  of  the  statute  is  defeated.  If  any  stay  is 
to  be  granted  it  should  be  upon  the  coming  in  of  the  referee's 
report  and  not  now. 

Motion  denied,  without  costs. 


